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Xhe  Suprbnik  Court 


OF  THE 


STATE    OK    WASHINQTON 


VENDOB's  UEN  —  ACTION  TO  RECOVEB    PUBCHA8B  PBICE  —  TBANSITOBT 

AOTION. 

Real  property  conveyed  by  an  abaolnte  deed  la  not  subject 
to  a  vendor's  lien  for  unpaid  purchase  money,  where  no  such 
lien  has  been  reserved  by  the  deed  or  by  any  agreement  between 
the  parties. 

An  action  to  recover  unpaid  purchase  money  due  upon  a  con- 
veyance of  real  estate  is  a  transitory  one,  and  cannot  be  made 
local  by  the  prayer  of  the  complaint  that  the  sum  due  be  de- 
clared a  first  lien  on  the  premises  and  that  they  be  sold  to  sat- 
isfy the  same,  since,  in  the  absence  of  a  reservation  of  a  vendor's 
lien  by  agreement  between  the  parties,  such  lien  is  not  recognized 
in  this  state. 


[No.  2490.    Decided  October  6, 1897.] 

R.  T-  Smith  et   ux,,  Respondents,  v.  J.  H.  Allen  eL    i  is     i 
al..  Appellants.  — ^^ 


Appeal  from  Superior  Ooiirt^  Olallam  Ooimly. — ^Hon. 
J.  G.  MoClinton,  Judge.    Beversed. 

J.  C.  AUen,  for  appellants. 
George  0.  Hatch,  for  respondents. 


SMITH  V.  ALLEN. 


Opinion  of  the  Court — Rbavis»  J.  [18  Wash. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — ^Action  instituted  by  plaintiffs  (respondents) 
against  defendants  (appellants)  to  enforce  a  vendor's  lien 
upon  certain  real  property  in  Clallam  county.  In  sub- 
stance^  the  complaint  is  that  respondents  sold  and  conveyed 
by  absolute  deed  to  appellants  eighty  acres  of  land  situated 
in  Clallam  county,  and  tEat  defendants  promised  and 
agreed  to  pay  the  sum  of  $1,000  in  installments  from  time 
to  time  as  they  were  able  and  as  plaintiffs  needed  the  same; 
that  the  agreement  to  purchase  was  in  writing,  and  that 
defendants  paid  on  the  contract  the  sum  of  $635.62,  and 
refused  to  pay  the  balance.  The  complaint  concludes  with 
a  prayer  for  judgment  against  the  defendants  for  the  bal- 
ance of  the  sum  alleged  to  be  due  on  the  purchase  price 
of  the  land,  and  that  it  be  declared  a  first  lien  on  the  prem- 
ises as  a  vendor's  lien,  and  that  the  specified  premises  be 
sold  to  satisfy  the  same. 

Defendants  at  the  time  of  the  commencement  of  the 
action  were  all  residents  of  King  county,  and  the  defend- 
ants Allen  each  appeared  and  demurred  to  the  complaint 
and  filed  a  motion  to  change  the  venue  to  King  cotmty. 
Sufficient  affidavits  showing  the  residence  of  all  the  de- 
fendants in  King  county,  and  also  affidavits  of  merits  were 
at  the  same  time  filed.  The  superior  court  denied  the 
motion  for  a  change  of  venue  on  the  ground  that  the  suit 
was  one  to  enforce  a  vendor's  lien  for  balance  due  of  the 
purchase  price  of  the  premises  conveyed  by  respondents 
to  defendant  Allen.  After  the  demurrer  was  overruled,  the 
defendants  answered,  and  a  trial  was  had  and  judgment  for 
plaintiffs  with  a  decree  establishing  a  vendor's  lien  and 
ordering  a  sale  of  the  premises  before  mentioned. 

The  superior  court  evidently  overruled  the  motion  for 
a  change  of  venue  on  the  ground  that  the  action  was  local 
because  of  the  enforcement  of  a  vendor's  lien.     Sections 
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158, 159  and  161,  2  Hill's  Code  (Bal.  Code,  §§4852,  4853, 
4855),  control  the  venue  of  the  action.  The  defendants 
having,  at  the  proper  time,  shown  they  were  residents  of 
King  county,  the  motion  to  change  the  venue  was  not  ad- 
dressed to  the  discretion  of  the  court,  but  was  a  matter  of 
right  with  the  defendants. 

The  question  of  jurisdiction  to  try  the  action  is  de- 
termined not  by  the  remedy  requested,  but  by  what  the 
facts  alleged  in  the  complaint  entitle  plaintiffs  to  receive; 
and  thus  the  question  presented  for  decision  here  is 
whether  real  property  which  has  been  conveyed  by  abso- 
lute deed  is  subject  to  a  vendor's  lien  for  unpaid  purchase 
money  where  no  such  lien  has  been  reserved  by  the  deed 
or  by  any  agreement  between  the  parties.  No  case  in  this 
state  has  been  called  to  our  attention  where  the  question 
has  necessarily  arisen  and  been  decided  heretofore.  It  is 
true  the  expression  "  vendor's  lien  "  has  been  used  perhaps 
a  number  of  times  by  the  court,  but  where  the  lien  itself, 
as  the  foundation  of  a  right,  was  not  necessarily  involved. 
The  policy  deduced  from  the  uniform  course  of  legislation 
in  this  state,  relative  to  conveyances  of  real  estate  and  the 
title  thereto,  has  been  to  enlarge  the  scope  of  the  recorda- 
tion of  all  instruments  affecting  real  estate.  Only  convey- 
ances by  deed  are  recognized,  and  incumbrances  are  re- 
quired to  be  placed  of  record.  This  is  true  of  agreements 
subjecting  real  property  to  voluntary  liens  or  incumbrances 
as  in  the  case  of  mortgages,  and  is  also  required  in  that 
large  class  of  claims  of  lien  which  are  authorized  by  statute. 
Evidently  the  policy  of  our  registry  acts  is  against  secret 
liens.  TTie  vendor's  lien  originally,  as  recognized  in  Eng- 
land, was  devised  by  couirts  of  equity  to  enforce  the  rights 
of  a  grantor  of  real  property  agaLst  the  grantee  who  n^ht 
remain  in  possession  after  the  execution  of  an  absolute 
deed,  and  yet  refuse  to  pay  the  purchase  price,  or  any  bal- 
ance remaining  due  thereon. 
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The  inability  to  subject  land  by  process  of  law  to  execu- 
tion for  a  simple  contract  debt  was  recognized  by  the  Eng- 
lish chancellors  as  requiring  a  remedy.  Hence  the  inven- 
tion of  a  lien  in  favor  of  the  vendor  for  the  purchase  price 
promised  to  be  paid  for  land.  The  vendor's  lien,  at  the 
time  it  originated  and  was  enforced,  was  also  less  incon- 
yenient  and  injurious  against  innocent  purchasers  or  in- 
cumbrancers  of  land  in  England  than  in  this  country.  The 
general  policy  of  the  law  in  England  did  not  facilitate 
commerce  in  land  as  here.  The  law  there  was  rather  favor- 
able toward  holding  landed  estates  together,  and  did  not 
assume  to  make  transfers  easy.  Thus  real  estate  was  usually 
improved  and  regularly  cultivated,  the  ownership  long 
established  and  well  known,  and  the  transfers  compara- 
tively few  and*  usually  better  known  than  among  our  peo- 
ple. Here  land  is  essentially  a  subject  of  trade  and  com- 
merce, transfers  are  easy  and  simple,  and  purchasers  and 
incumbrancers  .look  to  the  record  for  their  information. 
The  vendor's  lien  in  England  seems  to  have  been  involved 
in  some  imcertainty  and  its  limitations  not  very  well  under- 
stood, until  the  case  of  Mackreth  v.  Symmons,  decided  in 
1808,  by  Lord  Eldon,  15  Ves.  829.  In  this  case  the 
learned  chancellor  thought,  "  the  doctrine  is  probably  de- 
rived from  the  civil  law  as  to  goods."  The  case,  however, 
reviews  the  doctrines  and  the  source  of  its  origin  and  the 
reasons  and  authorities  by  which  it  is  supported.  The  final 
grounds  upon  which  it  has  been  rested  are  natural  equity, 
the  supposed  intention  of  the  parties,  and  a  trust  arising  out 
of  the  unconscientiousness  of  the  vendee's  holding  the  land 
without  paying  the  price. 

Mr.  Chief  Justice  Gibson  of  Pennsylvania,  in  Kauffelt 
V.  Bower,  7  Serg.  &  R.,  64  (10  Am.  Dec.  428),  meets  this 
argument  thus: 
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"  The  implication  that  there  is  an  intention  to  reserve 
a  lien  for  the  purchase  money,  in  all  cases  where  the  parties 
do  not,  by  express  acts,  evince  a  contrary  intention,  is,  in 
ahnost  every  case,  inconsistent  with  the  truth  of  the  fact, 
and  in  all  instances,  without  exception,  in  contradiction  of 
the  express  terms  of  the  contract,  which  purport  to  be  a 
conveyance  of  everything  that  can  pass." 

But  the  theory  that  a  trust  arises  out  of  the  unconscien- 
tiousness  of  the  purchaser  would  construe  the  non-per- 
formance of  every  promise,  made  in  consideration  of  a 
conveyance  of  property  to  the  promissor,  into  a  breach  of 
trust;  and  would  attach  the  trust,  not  merely  to  the  pur- 
chase money  which  he  agreed  to  pay,  but  to  the  land  which 
he  never  agreed  to  hold  for  the  benefit  of  the  supposed 

m 

cestui  que  trust. 

The  earliest  cases  upon  this  subject  in  England  were  de- 
cided long  after  the  first  colonial  settlements  in  this  coun- 
try. Lord  Eldon,  in  Machreth  v,  SymmonSy  supra,  him- 
self said: 

"  It  has  always  struck  me,  considering  this  subject,  that 
it  would  have  been  better  at  once  to  have  held  that  the 
lien  should  exist  in  no  case,  and  the  vendor  should  suffer 
the  consequences  of  his  want  of  caution;  or,  to  have  laid 
down  the  rule  the  other  way  so  distinctly  that  a  purchaser 
might  be  able  to  know,  without  the  judgment  of  a  court, 
in  what  cases  it  would,  and  in  what  it  would  not,  exist." 

But  felt  himself  obliged  to  declare,  as  the  result  of  all 
the  authorities,  that  it  was  clear  that  different  judges  would 
have  determined  the  same  case  differently.  The  most 
plausible  foundation  of  the  English  doctrine  would  seem 
to  be  that  justice  required  that  the  vendor  should  be  en- 
abled by  some  form  of  judicial  process  to  charge  the  land 
in  the  hands  of  the  vendee  as  security  for  the  unpaid  pur- 
chase money. 
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The  doctrine  of  vendor's  lien  has  never  been  affirmed  by 
the  supreme  court  of  the  United  States  except  where  estab- 
lished by  the  local  law.  In  Bayley  v.  Greenleaf,  7  Wheat. 
46,  Mr.  Chief  Justice  Marshall  observes: 

"  It  is  a  secret,  invisible  trust,  known  only  to  the  vendor 
and  vendee,  and  to  those  to  whom  it  may  be  conmiunicated 
in  fact.  To  the  world  the  vendee  appears  to  hold  the  estate, 
divested  of  any  trust  whatever;  and  credit  is  given  to  him, 
in  the  confidence  that  the  property  is  his  own  in  equity,  as 
well  as  law.  A  vendor  relying  upon  this  lien,  ought  to  re- 
duce it  to  a  mortgage,  so  as  to  give  notice  of  it  to  the 
world.  If  he  does  not,  he  is,  in  some  degree,  accessory  to 
the  fraud  committed  on  the  public,  by  an  act  which  exhibits 
the  vendee  as  the  complete  owner  of  an  estate  on  which 
he  claims  a  secret  lien." 

Says  Mr.  Justice  Gray,  in  Ahrend  v.  Odiorne,  118  Mass. 
261  (19  Am.  Rep.  449): 

"  The  decisions  in  the  courts  ...  in  favor  of  the 
doctrine,  which  are  collected  in  the  notes  to  2  Sugden  on 
Vendors  (8th  Am.  ed.,  c.  19),  suggest  no  reasons  and  afford 
no  grounds  why  we  should  now  for  the  first  time  adopt  in 
this  commonwealth  a  doctrine  which  has  never  been  sup- 
posed by  the  profession  to  be  in  force  here;  which  would 
introduce  a  new  exception  to  the  statute  of  frauds;  which, 
as  experience  elsewhere  has  shown,  tends  to  promote  un- 
certainty and  litigation;  and  which  appears  to  us  to  be  un- 
founded in  principle,  unsuitable  to  our  condition  and 
usages,  and  unnecessary  to  secure  the  just  rights  of  the 
parties.  If  no  third  person  has  acquired  any  rights  in  the 
land  by  bona  fide  attachment  or  conveyance,  the  original 
vendor  may  secure  payment  of  the  debt  due  him  for  the 
purchase  money  by  the  usual  attachment  on  mesne  pro- 
cess. If  any  third  person  has  acquired  rights  in  the  prop- 
erty, there  is  no  reason  why  equity,  any  more  than  the 
common  law,  should  interpose  to  defeat  them." 

Under  our  statutes  the  vendor  may  obtain  his  judgment 
for  the  purchase  money,  or  any  part  thereof,  which  imme- 


SMITH  V.  ALLEN. 


Oct.  1807.]  Opinion  of  the  Court — Bbavis,  J. 

diately  becomes  a  lien  of  record  upon  the  land  sold,  and 
nnder  execution  he  may  have  the  land  sold  in  satisfaction 
of  his  judgment)  and  that,  too,  freed  from  any  homestead 
or  other  claim  of  exemption.  Thus  the  reason  for  the 
maintenance  of  the  lien  of  the  vendor  is  gone,  and  the  rule 
has  never  been  applicable  to  our  condition.  The  adoption 
of  the  common  law  of  England  by  legislative  enactment 
in  this  state  adopts  so  much  of  that  law  as  is  applicable  to 
our  condition,  and  the  lien  devised  in  favor  of  the  vendor 
by  the  English  chancellors  was  inapplicable  to  the  legis- 
lation and  existing  conditions  in  this  state.  Ahrend  v. 
OdiomSy  supra;  Simpson  v.  MundeCy  3  Kan.  172;  Brown 
V.  Simpson,  4  Kan.  76;  Greeno  v.  Barnard,  18  Kan.  518; 
Kauffdt  V.  Bower,  7  Serg.  &  K.  64  (10  Am.  Dec.  428); 
Hiester  v.  Orem,  48  Pa.  St  96  (86  Am.  Dec.  569);  Ed- 
minster  V.  Higgins,  6  Neb.  265;  Philbrook  v.  Delano,  29 
Me.  410;  Peck  v.  Culberson,  104  K  C.  425  (10  S.  E.  511); 
Richards  v.  Shingle  Co.,  74  Mich.  57  (41  K  W.  860); 
Dean  r.  Dean,  6  Conn.  285;  Arlin  v.  Brown,  44  N.  H. 
102;  Perry  v.  Orant,  10  R.  I.  334;  Wragg  v.  Comptroller 
General,  2  Desaus.  Eq.  509;  Frams  v.  Sliter,  29  Ore.  121 
(45  Pac.  290);  2  Jones,  liens,  §1061. 

The  change  of  venue  from  Clallam  to  King  county 
should  have  been  granted  the  defendants.  The  cause  is 
reversed  with  directions  to  the  superior  court  to  proceed 
in  conformity  to  this  decision. 

SooTT,  C.  J.,  and  Dunbab,  Andebs  and  Gordon,  JJ., 
concur. 
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[No.  2500.    Decided  October  7, 1897.] 

W.  W.  Dearborn  et.  aZ.,  Plaintiffs,  Clise  Invest- 
ment Co.,  Appellant,  v.  Washington  Savings  Bank, 
Respondent. 

CORPORATIONS  —  ABSBBSMENTa  ON   BHARB8  OP   STOCK  —  LIEN  —  SALE. 

Gen.  Stat,  §  1607  (Hal.  Code,  §  4262),  proriding  for  the  for- 
feiture and  sale  of  corporate  stock  for  default  in  payment  of 
assessments,  does  not  give  a  corporation  a  lien  on  its  capital 
stock  for  debts  due  from  its  stockholders. 

Under  the  provisions  of  the  statute  (Gen.  Stat,  S1607),  that 
the  sale  of  shares  of  stock  for  non-payment  of  assessments  shall 
be  made  as  prescribed  in  the  by-laws  of  the  corporation,  the 
corporation  has  no  power  to  sell  when  it  has  made  no  provision 
therefor  in  its  by-laws;  and  the  only  remedy  of  the  corporation, 
in  such  case,  would  be  an  action  at  law  to  recover  the  amount 
due. 

In  case  of  a  pledge  of  shares  of  corporate  stock,  the  proper 
remedy,  for  a  corporation  seeking  to  enforce  the  pledgor's  lia- 
bility on  his  stock  subscription,  is  to  Obtain  Judgment  against 
him  upon  his  refusal  to  pay  and  sell  his  shares  of  stock  upon 
execution,  subject  to  the  lien  of  the  pledgee. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.    Affirmed. 

Preston,  Carr  &  CKlman,  for  appellant. 
0.  H.  Fortson,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — ^The  Clise  Investment  Company  is  a  cor- 
poration organized  and  existing  under  and  by  virtue  of 
the  laws  of  this  state,  with  a  capital  stock  of  $200,000 
divided  into  two  thousand  shares  of  $100  each.  James  M. 
Curry  subscribed  for  ten  shares  and  J.  W.  Clise  for  two 
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htuidred  shares  of  the  capital  stock  of  this  corporation,  and 
the  stock  was  issued  to  both  Carry  and  Clise  for  the  amount 
of  their  respectiye  subscriptions,  and  Curry  is  still  the 
owner  of  ten  shares  and  Clise  of  two  hundred  shares  of 
such  capital  stock.  Curry  and  Clise  each  paid  fifty  per 
cent  of  the  amount  of  their  respective  subscriptions,  and 
subsequently  the  corporation  declared  a  dividend  of  twen- 
ty-five per  cent,  which  was  applied  in  payment  of  the 
amounts  due  from  the  various  stockholders,  including 
Curry  and  Clise,  on  their  subscriptions  to  the  capital  stock, 
and  there  is,  therefore,  twenty-five  per  cent,  of  the  sub- 
scription which  has  not  been  paid  in.  The  balance  due 
does  not  appear  upon  the  face  of  the  certificates,  but  on 
the  contrary  the  certificates  recite  that  the  stock  is  non- 
assessable. On  March  23,  1892,  Curry  obtained  a  loan 
of  $300  from  the  Washington  Savings  Bank  and  pledged 
his  ten  shares  of  stock  of  the  Clise  Investment  Company 
as  security  therefor.  On  the  30th  day  of  March,  1893, 
said  J.  W.  Clise  obtained  a  loan  of  $5,000  from  the  "Wash- 
ington Savings  Sank  and  pledged  his  two  hundred  shares 
of  stock  as  security  for  the  same.  Neither  of  said  loans 
has  been  paid.  Subsequently  the  Washington  Savings 
Bank  became  insolvent  and,  at  the  suit  of  W.  W.  Dear- 
bom,  one  C.  M.  Sheaf  e  was  appointed  receiver  thereof  and 
qualified  as  such,  and  took  possession  and  control  of  all 
the  assets  of  the  bank,  including  the  notes  of  Curry  and 
Clise  secured  by  the  pledge  of  stock  as  aforesaid.  After  the 
appointment  of  Sheaf e  as  receiver,  and  after  he  had  quali- 
fied and  taken  possession  of  the  assets  of  the  bank,  and  on 
January  8,  1896,  the  board  of  trustees  of  the  Clise  In- 
vestment Company  made  a  call  on  its  stockholders  of  $6 
per  share,  upon  all  the  subscriptions  to  its  capital  stock. 
Due  notice  of  this  assessment  and  call  was  given  to  Curry, 
to  Clise  and  to  Sheafe,  as  receiver  of  the  Washington  Sav- 
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ings  Bank,  but  no  payment  was  made  by  either,  and  there 
is  due  to  the  corporation  on  the  Curry  stock  the  sum  of 
$60,  and  on  the  stock  owned  by  Clise  the  sum  of  $1,200. 
Curry  is  a  non-resident  of  the  state  of  "Washington  and  has 
no  property  therein  other  than  his  equity  in  the  stock  afore- 
said. Clise  is  a  resident  of  the  state,  but  has  no  property 
other  than  his  said  stock.  The  respective  loans  from  the 
"Washington  Savings  Bank  were  made  through  one  Hig- 
gins,  who  was  cashier  of  the  bank.  Higgins  was  also  a 
member  of  the  board  of  trustees  and  the  treasurer  of  the 
Clise  Investment  Company.  No  order  or  resolution  was 
ever  made  or  offered  by  the  trustees  or  officers  of  the  Clise 
Investment  Company,  forfeiting,  or  ordering  forfeited,  the 
stock  of  Curry  and  Clise,  or  either  of  them,  or  any  portion 
thereof. 

Upon  this  state  of  facts  the  Clise  Investment  Company 
filed  a  petition  in  the  action  in  which  the  receiver  was  ap- 
pointed, requesting  that  the  said  C.  M.  Sheafe,  as  receiver 
of  the  Washington  Savings  Bank,  be  directed  and  ordered 
to  pay  to  the  Clise  Investment  Company  the  said  assess* 
ment  of  $6  per  share  upon  the  said  two  hundred  and  ten 
shares  of  its  capital  stock,  so  pledged  as  aforesaid,  and  now 
held  by  said  Sheafe  as  such  receiver,  or  that  petitioner  be 
permitted  to  sell,  in  the  manner  provided  by  law,  sufficient 
of  said  stock  to  pay  said  assessment  of  $6  per  share.  The 
court  declined  to  grant  the  requests  of  petitioner,  and  made 
an  order  denying  the  petition,  and  from  that  order  the 
Clise  Investment  Company  has  appealed. 

It  does  not  appear  that  the  Clise  Investment  Company 
was  or  is  indebted  to  the  Washington  Savings  Bank.  The 
bank  owes  it  nothing  and  its  receiver,  so  far  as  the  record 
discloses,  has  none  of  its  property  in  his  possession  or  under 
his  control,  and  it  is  therefore  difficult  to  perceive  how,  or 
for  what  reason,  the  court  could  have  granted  the  petition* 
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It  is  claimed^  however,  that  the  Clise  Investment  Company 
had  and  has  a  lien  upon  the  shares  of  Curry  and  Clise  for 
the  amount  of  the  call  made  by  the  trustees  of  the  company, 
and  that  the  court,  therefore,  had  the  power,  and  it  was  its 
duty,  to  order  a  sale  of  the  stock,  or  the  payment  of  the 
amount  due  thereon  by  the  receiver.  If  there  was  such  a 
lien  upon  the  stock  in  question,  it  must  have  been  created 
by  some  express  legislative  ena(^tment,  for  it  is  well  set- 
tled, at  common  law,  that  corporations  have  no  lien  upon 
their  capital  stock  for  the  debts  of  their  stockholders.  1 
Morawetz,  Private  Corporations  (2d  ed.),  §122;  Boone, 
Corporations,  §124. 

And  there  is  no  statute  in  this  state  providing  for  such 
liens.  It  is  true  that  provision  is  made  by  our  statute  for 
forfeiture  and  sale  of  stock  for  default  in  payment  of  as- 
sessments under  certain  circumstances,  but,  in  our  judg- 
ment, it  does  not  follow  from  the  fact  that  stock  may  be 
sold  for  such  purposes  that  the  corporation  has  a  lien 
thereon  for  unpaid  assessments.  By  statute  in  some  of 
the  states  it  is  provided  that  no  stockholder  shall  transfer 
his  stock  until  his  indebtedness  to  the  corporation  is  paid; 
and  under  such  statutes  the  courts  have  held  that  the  cor- 
poration necessarily  has  a  lien  upon  the  stock.  Such  was, 
in  substance,  the  law  under  which  the  cases  of  Petersburg, 
etc.y  Co.  V.  LumsdeUy  75  Va.  327,  and  Mount  HoUy  Paper 
Company's  Appeal^  99  Pa.  St.  513,  cited  by  appellant,  were 
decided.  In  Bohmer  v.  City  Bank,  77  Va.  445,  a  lien  was 
provided  for  by  the  charter,  but  the  law  governing  those 
cases  was  not  similar  to  ours.  Section  1507  of  our  statute 
(1  Hill's  Code,  Bal.  Code,  §  4262),  after  providing  the  man- 
ner of  making  calls  for  subscriptions  and  assessments,  pro- 
ceeds as  follows: 

"If  after  such  notice  has  been  given,  any  stockholder 
shall  make  default  in  the  payment  of  assessments  upon  the 
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shares  held  by  him,  so  many  of  said  shares  may  be  sold 
as  will  be  necessary  for  the  payment  of  the  assessment  upon 
all  the  shares  held  by  him,  her  or  them.  The  sale  of  said 
shares  shall  be  made  as  prescribed  in  the  by-laws  by  the 
company,  but  shall  in  no  case  be  made  at  the  office  of  the 
company." 

This  section,  it  will  be  perceived,  provides  for  forfeiture 
and  sale  of  the  stock  for  deUnquent  assessments,  but  in 
such  cases  the  authorities  all  seem  to  hold  that  the  power  to 
sell  must  be  exercised  strictly  in  accordance  with  the  mode 
prescribed  by  the  statute.  2  Thompson,  Commentaries  on 
the  Law  of  Corporations,  §  1766,  and  cases  cited.  Bvdd  v. 
Multnomah  8t.  By.  Co.,  15  Ore.  413  (3  Am.  St.  Rep. 
169,  15  Pac.  659). 

Morawetz  lays  down  the  doctrine  upon  the  subject  of 
forfeitures  as  follows: 

"The  members  of  a  corporation  may  be  compelled  to 
contribute  their  respective  ^ares  of  the  capital  stock  by  an 
action  at  law  brought  in  the  name  of  the  corporation;  and, 
at  common  law,  this  is  the  only  remedy  which  can  be  re- 
sorted to.  A  corporation  has  no  lien  upon  the  shares  of 
its  members  to  secure  the  payment  of  assessments,  unless  it 
be  expreBsly  conferred  by  provision  of  the  charted,  by  gen- 
eral  statute,  or  by  special  agreement  between  the  parties. 
Nor  can  the  shares  of  a  member  be  declared  forfeited  and 
sold  by  the  agents  of  the  company  for  non-payment  of  as- 
sessments, except  by  virtue  of  an  express  grant  of  authority. 
Even  the  holders  of  a  majority  of  shares  in  a  corporation 
have  no  implied  authority  to  bind  a  minority  through  a 
by-law  providing  for  a  forfeiture  and  sale  of  the  shares  of 
those  members  who  fail  to  contribute  their  proportion  of 
the  capital;  there  must  be  an  express  grant  of  authority. 
The  power  of  forfeiture  depends  upon  the  consent  of  the 
shareholders;  and,  therefore,  a  forfeiture  can  be  declared 
by  a  corporation  in  a  foreign  state  only  if  authorized  by 
the  charter  or  the  general  laws  under  which  the  company 
was  formed.    In  many  instances,  however,  it  has  been  pro- 
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Tided  in  charters  and  general  incorporation  laws  that  the 
shares  of  a  stockholder  may  be  declared  forfeited  and  sold 
for  non-payment  of  assessments.  A  power  of  this  char- 
acter must  be  construed  strictly,  and  the  validity  of  a  for- 
feiture and  sale  of  the  shares  of  a  member  depends  upon 
a  strict  compliance  with  the  formalities  prescribed.^^  1 
Morawetz,  Private  Corporations  (2d  ed.),  §§122,  123. 

See,  also,  §201,  and  Boone  on  Corporations,  119.  And 
we  have  seen  no  case  announcing  a  contrary  doctrine. 

In  Budd  V.  Multnomah  St.  Ry.  Co.,  supra,  the  statute 
of  Oregon  provided  that  corporations  may  make  by-laws 
for  the  sale  of  stock  for  unpaid  assessments.  The  plaintiff, 
a  shareholder  in  the  railway  company,  had  not  paid  a  call 
made  by  the  directors,  who  by  resolution  ordered  his  stock 
to  be  sold  by  tiie  secretary  of  the  company,  which  was  ac- 
cordingly done.  The  court  held  that  the  sale  was  illegal 
and  void  because  the  corporation  had  never  made  and 
adopted  a  by-law  providing  for  such  sale.  It  is  claimed, 
however,  by  the  learned  counsel  for  the  appellant  that  that 
case  is  not  authority  here,  for  the  reason  that  the  statute  of 
this  state  is  unlike  that  under  which  the  decision  was  made. 
But  it  seems  to  us  that  the  same  principle  must  be  applied 
in  the  determination  of  the  case  at  bar.  The  statute  having 
provided  that  sales  of  shares  shall  be  made  as  prescribed  in 
the  by-laws  by  the  company,  it  would  seem  to  be  clearly 
the  intention  of  the  l^islature  that  sales  could  not  be 
made  in  any  other  manner,  and  in  this  case  it  is  conceded 
that  there  was  no  by-law  prescribing  the  manner  of  making 
such  sales.  But  it  does  not  follow  from  this  that  the  shares 
of  delinquent  stockholders  are  in  no  manner  liable  for  their 
debts  to  the  corporation.  The  corporation  still  has  the 
common  law  right  to  sue  its  stockholders  for  the  amount  of 
their  subscriptions  or  the  assessments  upon  their  stock,  and 
such  stock  may  be  sold  upon  execution  like  any  other  per- 
sonal property.    The  law,  however,  clearly  recognizes  the 
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right  of  a  stockholder  to  pledge  his  stock,  and  it  was  de- 
cided  by  this  court,  in  Port  Townsend  National  Bank  v. 
Port  Tovmsend  Oas  &  Fuel  Co.,  6  Wash.  597  (34  Pac. 
156),  that  the  right  of  a  pledgee  of  stock  is  superior  to  that 
of  a  purchaser  on  execution  against  the  pledging  stock- 
holder. Although  it  appears  that  both  Ciury  and  Clise 
are  insolvent,  yet  that  will  not  prevent  the  Investment 
Company  from  obtaining  judgment  against  them  for  the 
amount  of  the  calls  made  by  the  trustees  and  selling  their 
respective  shares  of  stock  upon  execution,  subject  to  the 
lien  of  the  Washington  Savings  Bank.  See  Puget  Sound, 
etc.,  R.  R.  Co.  V.  Ouellette,  7  Wash.  265  (34  Pac.  929). 
The  judgment  of  the  superior  court  is  affirmed. 

Reavis,  Dunbab  and  Gordon,  JJ.,  concur. 


[No.  2654.  Decided  October  8, 1807.] 

Janey  C.  W.  Hunt,  Executrix,  Appellant,  v.  Edward 
Woods  Hunt,  Respondent. 

WILLS — CODICIL  —  CON8TBUCTION  TOGETHER  —  PRBCATOBY  TRUSTS. 

A  wiU  and  codicil  must  be  construed  together  and  the  one 
general  intent  pervading  both  must  be  gathered. 

A  declaration  in  a  will,  that  the  testator  "  desires  |16,000  to 
be  given  to  our  foster  son,  Edward  Woods  Hunt,  at  any  time 
convenient  to  my  executrix,"  constitutes  neither  a  bequest  nor 
a  precatory  trust,  when  the  will  provides  that,  with  the  exception 
of  a  single  specific  bequest,  all  the  testator's  property  shall  go 
to  the  wife,  with  the  suggestion  that  she  live  upon  the  income 
thereof,  but,  in  case  that  should  not  be  sufficient  for  her  sup- 
port, she  shall  have  "full  privileges  to  use  such  of  the  prin- 
cipal as  she  may  require,  without  any  contests  or  objections 
from  any  other  heir  or  heirs,"  and  it  appears  that  if  said  sum 
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of  115,000  should  be  allotted  to  the  foster  son,  there  would  be 
nothing  for  the  bequest  in  favor  of  the  wife  to  operate  upon,  and 
nothing  for  certain  residuary  legatees  for  which  the  will  pro- 
Tides. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
"W.  H.  H.  Kean,  Judge.    Eeversed.  . 

T.  L.  Stiles  J  for  appellant: 

The  original  will  stands  as  the  controlling  instrument, 
for  it  is  a  principle  of  testamentary  construction  that  a  codi- 
cil is  to  be  taken  as  exceptional  only,  the  will  remaining 
the  controlling  instrument,  both  as  to  its  objects  and  its 
dispositions.    Schouler,  Wills,  §§409-437. 

Conflicting  provisions  in  a  will  must  be  so  construed 
as  to  carry  out  the  testator's  predominant  idea,  and  a  pro- 
vision for  a  widow  will  receive  the  most  favorable  construc- 
tion to  accomplish  the  purpose  intended.  Thurher  v.  Cham- 
bers, 66  K  T.  42;  Stimson  v.,  Vroman,  99  N.  Y.  74. 

I  have  been  able  to  find  but  one  case  where  such  a  phrase 
as  "  at  any  time  convenient  to  my  executrix,"  has  been  be- 
fore a  court  Phillips  v.  PhillipSy  112  "N.  T.  197  (8  Am. 
St.  Rep.  787). 

Oeorge  H,  Walker  (Walker  &  Fitch,  of  counsel),  for  re- 
spondent: 

"  Precatory  words  in  a  will  equally  with  direct  fiduciary 
expressions  will  create  a  trust;  the  wish  of  a  testator,  like 
the  request  of  a  sovereign,  is  equivalent  to  a  command." 
TTe  have  made  a  careful  search  of  the  authorities  and  be- 
lieve that  out  of  the  mass  the  following  will  be  the  most 
helpful  to  the  court  in  deciding  the  question  before  it: 
Murphy  v.  Carlin,  20  S.  W.  786  (35  Am.  St.  Eep.  699); 
Noe  V.  Kern,  6  S.  W.  239  (3  Am.  St.  Rep.  544);  Bohon 
V.  Barrett,  79  Ky.  878;  Harrisons  v.  Harrison^ s  Adm'x, 
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44  Am.  Dec.  365;  CoUon  v.  Golton,  127  U.  S.  300;  War- 
ner V.  Bates,  98  Mass.  274;  Handley  v,  Wrightson,  60  Md. 
198;  Major  v.  Hemdon,  78  Ky.  123;  Eddy  v.  Hartshorney 
34  K  J.  Eq.  419;  Knox  v.  Knox,  59  Wis.  172  (48  Am. 
Rep.  487);  Story,  Equity  Jurisprudence  (13th  ed.), 
§1068  et  seq.;  Hill,  Trustees,  108;  Lewin,  Trusts,  104  et 
seq.;  1  Jarman,  Wills  (Eand  &  T.  ed.),  p.  680. 

The  opinion  of  the  court  was  delivered  by  * 

Reavis,  J. — ^Appeal  from  part  of  an  order  of  distribu- 
tion, in  the  superior  court  of  Pierce  county,  of  the  estate 
of  Edward  M.  Hunt,  deceased.  The  court  decreed  "  that 
the  sum  of  $15,000  be  distributed  and  paid  by  said  execu- 
trix, in  due  course  of  administration,  to  Edward  Woods 
Hunt,  or  his  lawfully  appointed  guardian,  for  his  use  and 
benefit.^'  The  review  here  involves  the  construction  of  the 
will  of  Edward  M.  Hunt,  deceased.  The  original  will  was 
executed  in  December,  1884,  at  Rock  Island,  Illinois.  The 
material  clauses  are  as  follows: 

"  To  my  dear  wife,  Janey  Campbell  Woods  Hunt,  I  give 
all  property  I  may  die  possessed  of,  both  real  and  personal, 
after  all  debts  I  may  owe  are  paid.  And  I  make  Janey 
Campbell  Woods  Hunt,  my  wife,  sole  executrix  of  this  will 
and  testament. 

"  She  is  to  take  full  possession  at  my  death  of  all  prop- 
erty and  interests  of  mine,  and  control  and  manage  the 
same  without  molestation  or  hindrance  from  any  one. 

^^  But  it  is  my  desire  that  should  the  property  I  leave 
yield  an  income  sufficient  to  support  my  wife,  that  she  live 
upon  said  income,  and  never  draw  from  the  inheritance, 
except  in  case  of  absolute  necessity.  And  should  she  marry 
again,  I  desire  that  no  part  of  my  estate  should  ever  be 
invested  in  any  business  enterprise  or  speculations  that  her 
second  husband  might  be  engaged  in. 

"  These  are  merely  suggestions  that  I  make  for  the  guid- 
ance of  my  wife  in  managing  the  estate  (her  property),  and 
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are  not  clauses  a  yiolation  of  which  will  in  any  ways  affect 
her  title  to  all  of  my  estate. 

"At  the  death  of  said  wife  she  is  to  make  no  will  be- 
queathing any  part  of  her  inheritance  from  me  to  any  one, 
but  it  is  to  be  divided  equally  among  the  children  of  my 
sisters,  Sarah,  Ellen  and  Octavia,  and  my  brother,  Howard, 
or  their  heirs. 

"  But  should  there  be  any  increase  of  property,  while 
imder  her  management,  such  increase  may  be  disposed  of 
by  her  (my  wife),  as  best  suits  her. 

"  I  make  my  wife  sole  executrix  of  this  will  and  testa- 
ment, because  by  so  doing  I  believe  I  will  contribute  more 
fully  to  her  comfort  and  happiness,  and  my  confidence  in 
her  is  so  great  that  I  believe  she  will  respect  my  sugges- 
tions and  wishes  and  prove  a  faithful  stewardess.'^ 

A  codicil  is  aitached  to  the  will,  executed  October  16, 
1895,  at  San  Francisco,  California.  In  it  it  is  declared  that 
the  codicil  in  regard  to  the  bequests  cancels  those  in  the 
original  will  and  substitutes  the  following: 

"  I  desire  my  interest  in  the  firm,  of  Hunt  &  Mottet  to 
be  converted  into  money,  from  which  I  bequeath  to  my 
sister  Sarah  Five  Thousand  Dollars  ($5,000),  to  be  given 
her  immediately  from  the  first  moneys  received  from  sale 
of  said  business. 

"I  desire  Fifteen  Thousand  Dollars  ($15,000)  to  be 
given  to  our  foster  son,  Edward  Woods  Hunt,  at  any  time 
convenient  to  my  executrix.  Such  residue  as  there  may  be 
at  the  death  of  my  wife  I  wish  her  to  distribute  by  will 
equally  between  ihe  children  of  my  sister  Sarah  and  my 
brother  Howard. 

^  Should  the  revenues  from  my  estate  not  be  sufficient 
for  my  wife's  support,  she,  as  executrix,  has  full  privileges 
to  use  such  part  of  the  principal  as  she  may  require,  without 
any  contests  or  objections  from  any  other  heir  or  heirs." 

The  testator  executed  this  codicil  just  before  undergoing 
a  dangerous  surgical  operation,  and  died  after  the  operation, 
on  the  17th  of  October,  1895.    He  was  a  resident  of  Ta- 
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coma  at  the  time  of  his  deaths  and  temporarily  in  San 
Francisco  for  medical  treatment.  He  left  surviving  his 
wif e,  the  appellant^  but  left  no  child  or  other  descendants. 
The  entire  estate  of  the  deceased  was  acquired  subsequent 
to  marriage  with  his  wif e,  the  appellant.  Edward  Woods 
Hunt>  the  respondent,  is  a  minor,  and  from  his  infancy 
lived  in  the  family  of  the  deceased,  and  since  the  death  of 
the  deceased  has  been  lawfully  adopted  as  the  child  of 
the  appellant,  Janey  0.  W.  Hunt;  and  he  is  the  son  of  a 
sister  of  appellant  The  codicil  is  in  the  handwriting  of  the 
appellant,  and  is  the  joint  composition  of  deceased  and  his 
wife,  and  it  was  at  the  request  of  his  wife  that  the  deceased 
caused  the  provision  concerning  the  respondent  to  be  in- 
serted in  the  codicil.  The  valuable  part  of  the  estate  at  the 
time  of  the  distribution  consisted  of  money  and  promissory 
notes  aggregating  about  $36,000.-  The  real  estate  is  of 
small  value.  Under  the  provisions  of  the  will  there  was 
left  for  distribution  about  $18,000  and  one-half  the  real 
estate.  From  this  was  taken  a  special  bequest  of  $5,000  to 
the  sister  of  the  deceased. 

Appellant  maintains  that  the  effect  of  the  codicil  is  to 
vary  the  original  will  as  follows:  It  bequeathes  to  the  tes- 
tator^s  sister,  Mrs.  Smith,  $5,000;  it  withdraws  the  pro- 
vision for  some  of  the  testator's  nephews  and  nieces,  and 
while  permitting  appellant  full  freedom  to  use  the  income 
and,  if  necessary,  the  principal  of  the  estate  for  her  sup- 
port, it  permits  her  to  give  Edward,  the  foster  son,  her 
nephew,  the  sum  of  $15,000  at  her  convenience,  and  it 
enjoins  upon  her  that  she  dispose  of  the  residue  of  the 
estate  by  will  at  her  death  to  the  children  of  the  testator's 
sister  and  brother,  Sarah  and  Howard.  Appellant  tendered 
the  following  in  lieu  of  that  part  of  the  decree  of  the  supe- 
rior court  relative  to  Edward  "Woods  Hunt,  to-wit:  "  I  de- 
sire $15,000  to  be  given  to  our  foster  son,  Edward  Woods 
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Hunt,  at  any  time  convenient  to  my  executrix"  is  void  and 
of  no  effect  as  the  testamentary  disposition  of  the  estate  of 
deceased,  or  any  part  thereof;"  which  was  refused,  and 
it  is  here  maintained  by  appellant  that  such  is  the  correct 
construction  of  the  will. 

Counsel  for  respondent  appears  to  argue  that  a  precatory 
trust  was  created  in  the  codicil  in  favor  of  respondent,  and 
that  it  was  a  bequest  in  trust  to  appellant  for  the  benefit  of 
respondent,  and  payable  when  the  court  determined  it  was 
convenient  and  j)roper.  A  precatory  trust  arises  out  of 
words  of  "entreaty,  wish,  expectation,  request  or  recom- 
mendation, frequently  employed  in  wills,"  and  a  trust  has 
been  created  by  such  words  as  "  hope,"  "  wish,"  "  request," 
etc,  if  they  be  not  so  modified  by  the  context  as  to  amount 
to  no  more  than  mere  suggestions  to  be  acted  upon  or  not 
according  to  the  caprice  of  the  interested  devisee,  or  neg- 
atived by  other  expressions  indicating  a  contrary  intention, 
and  the  subject  and  object  be  sufficiently  certain. 

While  it  is  true,  as  maintained  by  respondent,  that  the 
codicil,  where  it  specifically  changes  the  original  will,  must 
prevail,  yet  both  the  will  and  codicil  must  be  construed  to- 
gether, and  the  one  general  intent  pervading  both  must  be 
gathered.  It  will  be  observed  that  in  the  original  will  three 
sisters  and  a  brother  were  made  heirs  to  the  residue  of  the 
estate,  after  the  death  of  the  wife,  and  it  was  also  sug- 
gested,— and  specially  stated  to  be  a  mere  suggestion, — 
that  the  wife  should  live  upon  the  income  and  never  draw 
from  her  inheritance  except  in  case  of  absolute  necessity. 
The  language  of  the  will  was  clear.  The  heirs  were  specifi- 
cally mentioned,  but  no  provision  was  made  for  the  foster 
son,  respondent.  In  the  codicil,  executed  some  ten  years 
later,  and  the  joint  composition  of  deceased  and  his  wife, 
a  specific  bequest  is  made  to  his  sister  Sarah,  payable  im- 
mediately from  a  certain  source,  and  the  residuary  lega- 
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tees  were  changed,  only  the  children  of  the  sister  Sarah  and 
brother  Howard  being  mentioned.  The  chief  intent 
evinced  in  both  original  will  and  the  codicil,  is  the  com- 
fort and  happiness  of,  and  the  confidence  of  the  testator  in, 
his  wife.  It  is  repeated  in  the  latter  part  of  the  codicil 
that,  should  the  revenues  from  the  estate  not  be  sufficient 
for  his  wife's  support,  "  she,  as  executrix,  has  full  privilege 
to  use  9uch  part  of  the  principal  as  she  may  require  vnthout 
any  contests  or  objections  from  any  other  heir  or  heirsj^ 
The  mention  of  the  respondent's  name  in^the  codicil,  and 
the  provision  for  him,  was  made  at  the  request  of  his  foster 
mother,  the  appellant  The  condition  and  value  of  the 
estate  of  the  deceased  must  have  been  before  him  at  the 
time  the  codicil  was  executed.  It  would  have  been  an  idle 
and  illusory  provision  for  his  wife  to  have  left  her  property 
of  the  value  of  about  $18,000,  with  a  specific  direction  to 
pay  to  Mrs.  Smith  $5,000  immediately,  and  $15,000  to  the 
respondent  as  soon  as  the  property  was  converted  into 
money.  This  more  than  exhausted  the  estate  which  the 
testator  possessed  at  the  time.  The  more  natural  construc- 
tion, in  view  of  the  condition  of  the  estate  and  the  sur- 
roundings of  the  testator  and  his  wife,  leads  to  the  conclu- 
sion that  the  provision  relative  to  respondent,  inserted  in 
the  codicil  at  the  request  of  the  wife,  was  permissive  in  its 
nature  and  authorized  appellant  at  any  time  at  her  conven- 
ience to  give  the  respondent  the  $15,000.  In  the  original 
will  all  that  was  left  of  the  estate  was  devised  to  relatives 
of  the  testator.  The  codicil  changed  this  and  authorized 
the  wife  to  provide  for  their  foster  son  and  at  her  death  to 
distribute  by  will  what  remained  of  the  estate  to  the  rela- 
tives of  testator  mentioned.  The  testator  then  conferred 
upon  his  wife  the  ownership  of  his  whole  estate  with  ab- 
solute power  to  sell,  dispose  of  and  manage  the  same  in  her 
discretion,  to  change  the  form  of  the  property  as  she  might 
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think  proper,  and  during  her  life  time  to  enjoy  the  revenues 
from  the  whole  estate  and  also  to  use  any  portion  of  the 
principal  for  that  purpose  as  she  might  require,  without 
any  objection  from  any  of  the  residuary  legatees. 

The  part  of  the  order  of  distribution  made  by  the  supe- 
/    rior  court  appealed  from  is  reversed,  and  the  court  directed 
to  distribute  the  estate  to  appellant  in  conformity  to  the 
construction  of  the  will  heretofore  made. 

DuNBAB,  GoEDON  aud  Andebs,  JJ.,  concur. 


I  No.  2700.    Decided  October  8, 1807. 1 

The  State  of  Washington,  on  the  Relation  of  George 
M.  Hellar^  v.  Cyrus  W.  Young,  a«  State  Treasurer. 

TIDE    LAND    FUND  —  INVESTMENT    IN    OBNBBAL    FUND    WARRANTS  —  IN- 
DORSEMENT—  MANDAMUS  AT  SUIT  OF  WARRANT  OWNER. 

The  act  of  January  22,  1897  (Bal.  Code,  §2202),  "directing 
the  state  treasurer  to  invest  certain  moneys  in  the  tide  land  fund 
in  general  warrants,"  does  not  authorize  the  treasurer  to  pay 
general  fond  warrants  from  moneys  in  the  tide  land  fund,  but 
merely  authorizes  him  to  Invest  such  moneys  in  the  purchase 
of  general  fund  warrants.    (Scott,  C.  J.,  dissents.) 

Under  an  act  authorizing  the  state  treasurer  to  purchase,  in- 
stead of  pay,  warrants  drawn  on  one  fund  with  moneys  of  an- 
other fund,  he  has  no  power  to  compel  the  warrant  holder  to 
surrender  a  warrant  to  him,  but  the  state,  in  such  cases,  goes 
into  the  market  upon  an  equality  with  other  investors.  (Scott, 
C.  J.,  dissents.) 

An  act  authorizing  the  state  treasurer  to  Invest  moneys  in 
the  tide  land  fund  in  general  fund  warrants  does  not  effect  a 
transfer  of  the  tide  land  fund  to  the  general  fund,  so  as  to 
make  the  same  available  for  the  payment  of  warrants  drawn 
upon  the  general  fund.    (Scott,  C.  J.,  dissents). 
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Where  it  is  the  duty  of  the  state  treasurer  to  pay  warrants 
drawn  upon  a  certain  fund  when  there  are  moneys  in  such  fund, 
and,  in  case  there  are  none,  his  duty  requires  him  to  indorse  on 
the  warrants,  "  Not  paid  for  want  of  funds,"  a  private  owner  of 
a  warrant  is  entitled  to  a  writ  of  mandate  compelling  the  officer 
to  perform  his  duty,  when  he  refuses  to  make  such  indorsement 
and  attempts  to  pay  the  warrant  with  moneys  of  another  fund. 
(Reavib,  J.,  dissents). 

Original  Application  for  Mandamus. 

Haight  &  Owings,  for  relator. 

Thomas  M.  Vance,  Afisistant  Attorney  General,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  is  an  application  for  a  writ  of  mandate 
to  compel  the  respondent,  as  state  treasurer,  to  make  the 
statutory  indorsement  of  "  Not  paid  for  want  of  funds  " 
upon  a  warrant  drawn  upon  the  general  fund.  The  peti- 
tion upon  which  the  application  for  the  writ  is  based  recites 
that  the  relator  is  the  owner  and  holder  of  the  warrant; 
that  on  the  13th  of  September  it  was  presented  to  the  re- 
spondent and,  "  there  being  no  money  in  said  general  fund 
applicable  to  the  payment  thereof,  relator  demanded  that 
said  warrant  be  indorsed"  that  it  was  not  paid  for  want  of 
funds,  ^  that  respondent  refused  to  make  said  indorsement, 
chiiming  the  right  to  invest  in  said  warrant  at  par  money 
in  the  special  tide  land  fund  of  the  state  of  Washington, 
set  apart  pursuant  to  chapter  1S9  of  the  Session  Laws  of 
1891,  for  the  construction  and  maintenance  of  a  system  of 
permanent  and  subetantial  improvements  in  aid  of  com- 
merce  and  navigation  in  and  for  the  harbors  of  the  cities 
and  towns  of  said  state  wherein  tide  lands  have  been  sold, 
and  said  treasurer  accordingly  tendered  to  the  relator  $125 
of  said  moneys  for  said  warrant,  which  relator  refused  to 
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accept.''  The  petition  furtlier  shows  that  at  the  date  of 
such  presentation  there  was  money  in  the  special  tide  land 
fond;  that  the  amount  of  warrants  upon  the  general  fund 
of  the  state  outstanding  largely  exceeded  the  cash  in  said 
fund  or  in  any  fund  applicable  to  the  payment  of  relator's 
warrant. 

The  cause  was  submitted  upon  a  motion  to  strike  certain 
portions  of  the  petition,  and  a  general  demurrer.  We  think 
the  motion  and  demurrer  present  a  single  question  and  do 
not  require  separate  consideration.  The  act  of  January  22, 
1897  (Iaws  1897,  p.  3,  Bal.  Code,  §2202),  entitied:  "An 
act  directing  the  state  treasurer  to  invest  certain  moneys  in 
the  tide  land  fund  in  general  warrants  and  declaring  an 
emergency,"  is  as  follows: 

"  Section  1.  That  the  state  treasurer  be  and  he  is  hereby 
directed  to  invest  all  moneys  now  in  his  hands,  or  which 
shall  come  into  his  hands  prior  to  the  first  day  of  January, 
1899,  belonging  to  the  tide  land  fund,  in  the  general  fund 
warrants  of  the  state  to  be  issued  hereafter,  at  the  face  or 
par  value  thereof,  without  regard  to  interest  due  thereon; 

Sec.  2.  Whereas,  at  present  there  is  a  large  amount  of 
money  in  the  tide  land  fund  for  which  there  is  no  other 
immediate  demand;  and  whereas,  the  investment  of  such 
money,  as  directed  in  section  1  of  this  act,  will  result  in 
profit  to  the  state,  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act,  and  the  same  shall  be  in  force  im- 
mediately upon  its  passage  and  approval  by  tiie  governor." 

It  is  a  matter  of  common  knowledge  tiiat,  at  the  time  of 
the  passage  of  this  act,  warrants  upon  the  general  fund  of 
the  state  were  being  sold  and  discounted  for  less  than  their 
face  value,  and  in  determining  the  purpose  and  effect  of  the 
act  that  fact  may  properly  be  considered.  A  disposition  of 
this  case  will  be  made  upon  the  assumption  that  it  is  entire- 
ly competent  for  the  legislature  to  make  such  adjustment  or 
disposal   of  the  moneys  in  the  tide  land  fund  as  may  be 
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considered  desirable.  Assuming,  therefore,  without  decid- 
ing, that  such  is  the  character  of  the  moneys  in  that  fund, 
it  becomes  important  to  determine  what  duty  the  act  of 
January  22d  imposes  upon  the  respondent.  Is  it  to  pay 
warrants  drawn  upon  the  general  fund  with  moneys  from 
the  tide  land  f  imd  in  the  same  manner  and  to  the  same 
purpose  as  if  they  were  drawn  upon  the  latter  fund?  In 
other  wordS;  are  such  warrants  to  be  paid  and  canceled 
upon  presentation,  or  does  the  act  contemplate  the  purchase 
by  the  state  treasurer  of  such  warrants  drawn  upon  the  gen- 
eral fund  as  he  may  be  able  to  obtain  from  legal  holders 
"  at  the  face  or  par  value  thereof,  without  regard  to  inter- 
est due  thereon? " 

There  is  a  manifest  difference  between  a  purchase  and  a 
payment,  and,  while  the  state  may  rightfully  pay  its  war- 
rants with  funds  lawfully  available  for  that  purpose,  it  has 
not  the  power  to  compel  a  lawful  holder  of  a  warrant  to 
sell  the  same  to  the  state  or  to  any  other  would-be  pur- 
chaser. If  the  act  contemplates  the  payment  and  extin- 
guishment of  the  warrants,  the  assumption  upon  which  we 
are  proceeding,  viz. :  that  the  le^lature  may  devote  moneys 
in  the  tide  land  fund  to  the  payment  of  general  fund  war- 
rants, would  lead  us  to  conclude  that  the  writ  should  be 
denied.  Subd.  10,  §105,  Gen.  Stat.  (Bal.  Code,  §155), 
relating  to  the  duties  of  the  state  treasurer,  provides: 

"Upon  payment  of  any  warrant,  he  shall  take  upon 
the  back  thereof  the  signature  of  the  person  to  whom  it 
is  paid,  and  return  the  same  to  the  auditor  with  his  quar- 
terly statement." 

On  the  other  hand,  if  the  act  contemplates  and  only  au- 
thorizes the  purchase  for  the  benefit  of  the  tide  land  fund 
of  such  warrants  as  the  treasurer  may  be  able  to  obtain  from 
willing  sellers,  at  a  price  not  exceeding  their  "  par  value 
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without  regard  to  interest  due  thereon/'  the  writ  must  be 
granted. 

The  authority  conferred  by  the  act  is,  in  our  judgment, 
to  purchase  and  not  to  pay,  and  we  think  the  language  of 
the  act  will  reasonably  admit  of  no  other  interpretation. 
It  is  stated  in  the  title  that  the  purpose  of  the  act  is  to  direct 
the  state  treasurer  to  ^^  invest  certain  moneys  in  the  tide 
land  fund  in  general  warrants."  By  section  1  of  the  act 
he  is  "  directed  to  invesV^  Section  2  asserts  that  *^  the  in- 
vestment of  such  money  .  .  .  will  result  in  profit  to 
the  state."  The  language  used  is  singularly  inapt  if  the  leg- 
islatiTe  intention  was  to  confer  authority  to  pay.  The  word 
^  invest,"  as  ordinarily  used,  has  no  such  meaning.  The 
definition  of  it  given  by  Webster  is:  "To  lay  out  (money 
or  capital)  in  business  with  the  view  of  obtaining  an  income 
or  profit,  as  to  invest  money  in  bank  stock." 

In  Statey  ex  rel  StuU,  v.  BaHley,  41  Neb.  277  (69  N. 
W.  907),  the  supreme  court  of  Nebraska  say: 

"  We  are  aware  of  no  precise  legal  definition  of  the  term 
*  investment '  as  applied  to  money.  In  common  speech  it 
means  the  loaning  or  putting  out  of  money  at  interest,  so 
as  to  produce  an  income.  (People  v.  Utica  Ins.  Co.,  15 
Johns.  358;  Scott  v.  Depeyster,  1  Edw.  Ch.  513;  Shoemaker 
V.  Smithy  37  Ind.  122.)  It  implies  the  contractual  relation 
of  purchaser  and  seller  or  borrower  and  lender,  and  in  that 
sense  it  is  employed  in  the  constitution." 

This  view  of  the  act  in  question  is  also  strengthened  by 
the  language  of  section  1  of  the  act,  which  directs  that 
the  money  should  be  invested  "  in  general  fund  warrants  of 
the  state  to  be  issued  hereafter,  at  the  face  or  par  value 
thereof  without  regard  to  interest  due  thereon.^^  The  treas- 
urer is  permitted  to  invest  only  in  warrants  issued  after  the 
passage  of  the  act.  If  it  was  the  legislative  design  that  the 
warrants  should  be  paid  by  the  treasurer  and  not  purchased 
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for  the  benefit  of  the  tide  land  fund,  why  the  words  "with- 
out regard  to  interest  due  thereon?"  There  could  be  no 
interest  upon  warrants  drawn  after  the  passage  of  the  act 
until  they  were  presented  and  indorsed;  and  if  it  is  the 
duly  of  the  respondent  under  the  act  to  pay  such  warrants 
upon  presentation,  the  words,  ^Sidthout  regard  to  interest 
due  thereon/'  become  absolutely  useless  and  meaningless. 

Interpreting  the  act  as  we  do,  however,  every  word  is 
given  force  and  effect,  and  is  accorded  its  accepted  and  or- 
dinary meaning.  Thus  interpreted,  it  is  beyond  the  power 
of  the  respondent  to  force  the  relator  to  sell  his  warrant  in 
the  manner  proposed.  In  other  words,  it  is  the  relator's 
legal  right  to  hold  the  obligation  as  an  "investment"  of 
his  own  until  in  due  course  there  are  available  funds  in 
the  hands  of  the  respondent  with  which  to  pay  such  obli- 
gation; and,  until  such  time  arrives,  he  cannot  be  com- 
pelled to  relinquish  that  investment  for  the  benefit  of  any 
other  individual  or  of  any  fund  under  the  control  of  the 
state. 

The  constitutional  inhibition  against  interference  with 
private  property  except  for  public  purposes,  where  a  neces- 
sity therefor  exists,  is  as  applicable  to  property  of  this  spe- 
cies as  to  any  other.  If  the  state  dedres  to  SnvesV^  for  pro- 
fit or  otherwise  any  of  the  fimds  over  which  it  has  control, 
it  may  do  so  upon  terms  of  equality  only;  but  it  cannot 
compel  the  individual  to  part  with  his  property  in  order 
that  it  may  be  afforded  a  desirable  or  profitable  invest- 
ment. 

The  only  case  bearing  upon  this  question  to  which  we 
have  been  referred  is  that  of  State,  ex  rd.  StuU  v.  Bartley, 
supra.  The  decision  in  that  case  did  not,  as  we  think, 
necessarily  involve  this  question,  but  it  was,  nevertheless, 
considered,  and  the  reasoning  of  the  court  is  pertinent.  In 
denying  the  right  of  the  legislature  to  transfer  the  perma- 
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nent  school  fund  of  that  state,  and  incidentally  determining 
the  meaning  of  the  act  authorizing  an  "investment"  of 
such  fund,  the  court  say: 


a 


.  .  by  no  process  of  reasoning  can  it  be  proved 
that  the  character  of  the  transaction  is  altered  by  calling 
it  an  investment'  instead  of  ^transfer.'  .  .  .  But  if  the 
state,  as  trustee  for  said  fund,  desires  to  invest  in  that  class 
of  securities,  it  is  required  to  do  so  on  terms  of  equality 
with  other  investors.  ...  It  follows  that  the  state, 
in  its  relation  as  trustee,  can  no  more  require  the  holder 
of  state  warrants  to  part  with  them  than  it  can  enforce  the 
sale  by  a  citizen  of  any  other  species  of  property." 

It  seems  to  us  that  it  would  be  the  establishment  of  a 
dangerous  precedent  to  assert  that  the  state  might,  except 
in  the  exercise  of  the  right  of  eminent  domain,  forcibly 
compel  a  property  holder  to  part  with  his  properly  with- 
out his  consent  Under  constitutional  government  the  ten- 
ure of  property  is  more  sacred. 

But  the  respondent  urges  that,  conceding  that  the  act 
only  authorizes  the  treasurer  to  invest  the  moneys  in  such 
warrants  as  holders  may  be  willing  to  part  with  at  par,  the 
relator  has  no  such  interest  in  this  controversy  as  will  en- 
able him  to  maintain  the  present  action;  that  he  holds 
at  most  merely  an  account  or  claim  against  the  state  for  so 
much  money,  and  cannot  be  permitted  to  question  the  right 
of  the  respondent  to  pay  it  in  any  funds  which  may  be 
tendered  him.  But  this  contention,  in  our  judgment,  cannot 
be  sustained.  The  law  requires  the  treasurer,  whenever 
a  warrant  is  presented  to  him,  to  do  one  of  two  things, 
either  pay  it  or  indorse  it  as  required  by  statute.  If  he  is 
not  in  possession  of  any  funds  of  the  state  legally  available 
for  the  purpose  of  paying  it,  his  plain  duty  under  the  stat- 
ute is  to  indorse  it.  To  deny  the  right  of  the  holder  of  such 
warrant  to  enforce  compliance  with  this  duty  would  be  to 


28  STATE,  EX  REL.  HELLAR,  v.  YOUNG. 


Opinion  of  the  Ck>art —  Gtobdon,  J.  [18  Wash. 

permit  the  treasurer  to  juggle  with  and  evade  a  duty  spe- 
cially enjoined  by  law.  The  right  to  have  such  indorsement 
made  is  a  right  conferred  by  law.  The  office  of  the  writ 
of  mandate  is  ^%  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  an  of- 
fice, trust  or  station.^'  2  Hill's  Code,  §736.  And  while 
the  writ  will  not  issue  at  the  instance  of  a  mere  private 
person  who  has  no  more  interest  in  the  performance  of  an 
act  than  that  shared  in  common  with  all  other  citizens,  it 
is  apparent  that  the  interest  which  the  relator  has  in  hav- 
ing the  respondent  perform  the  duty  of  indorsing  his  war- 
rant is  not  an  interest  which  is  shared  by  others,  and  he 
may  invoke  the  remedy.  It  is  enough  that  the  law  requires 
the  treasurer  to  perform  the  act,  and  that  the  relator  is 
interested  in  having  it  performed.  Of  course  the  right  to 
compel  such  performance  would  not  exist  in  a  stranger  to 
the  warrant,  or  in  any  one  excepting  the  lawful  holder  of 
it.  But  it  does  not  lie  in  the  mouth  of  the  officer  whose 
duty  is  to  indorse  it  to  say  to  the  relator,  "You  have  no 
interest  in  the  question  of  whether  I  discharge  my  duty  or 
not." 

Relator  advances  another  reason  why  he  should  be  in- 
terested in  having  the  warrant  paid  only  with  funds  legally 
available  for  that  purpose.  He  urges  that  if  the  treasurer 
paid  the  same  with  funds  not  lawfully  applicable  therefor, 
the  act  would  not  be  binding  upon  the  state  and  that  the 
state  could  recover  the  money  so  unlawfully  paid.  We 
think  there  is  much  force  in  the  suggestion,  but  the  im- 
portance of  the  question  forbids  that  we  should  determine 
it  in  a  case  in  which  its  determination  is  not  necessarily  in- 
volved. 

Our  conclusion  is  that  the  act  of  January  22,  1897, 
does  not  authorize  the  state  treasurer  to  pay  and  cancel 
general  fund  warrants  with  moneys  in  the  tide  land  fund. 
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but  authorizes  and  permits  merely  the  purchase  of  such 
warrants  at  their  par  value  without  regard  to  interest,  from 
such  parties  as  may  be  willing  to  part  therewith;  that  the 
effect  of  the  act  was  not  to  transfer  the  tide  land  fund  to  the 
general  fund  so  as  to  make  the  same  available  for  the  pay- 
ment of  warrants  drawn  upon  the  general  fund,  and  that 
in  the  present  case  it  is  the  duty  of  the  respondent  to  make 
the  indorsement. 

The  peremptory  writ  must  be  granted. 

AxDEBS,  J.,  concurs. 

DuNBAB,  J.,  (concurring). — ^In  concurring  ux  this  opin- 
ion, I  do  not  find  it  necessary  to  pass  upon  the  power  of 
the  state  to  compel  the  warrant  holder  to  part  with  his 
warrant;  for,  as  I  construe  the  act  under  discussion,  the 
state  did  not  attempt  to  exercise  any  such  power;  but  sim- 
ply authorized  and  directed  the  treasurer  to  invest  certain 
money  in  state  warrants. 

Keavis,  J.,  (dissenting). — The  relator,  in  my  opinion, 
has  no  standing  in  court  on  the  facts  stated  in  the  com- 
plaint. The  act  of  January  22,  1897  (Bel.  Code,  sec. 
2202),  set  forth  in  the  opinion  of  the  court,  imposes  certain 
duties  upon  the  state  treasurer.  It  appeared  at  the  time 
this  law  was  enacted  that  a  large  amount  of  money  was 
lying  in  what  has  been  designated  ''the  tide  land  fund." 
This,  too,  was  a  constantly  increasing  fund.  The  object  of 
the  law  was  undoubtedly  to  use  this  large  amount  of  money 
rather  than  to  have  it  idle  and  unproductive  in  the  state 
treasury,  and  I  do  not  think  it  material  to  the  rights  of  the 

• 

relator  whether  the  direction  to  the  state  treasurer  in  the 
law  be  to  '^invest"  this  idle  money  in  general  fund  warrants 
to  be  issued  hereafter,  or  to  ''pay*'  such  general  fund  war- 
rants to  be  issued  hereafter.  The  relator's  right,  and  its  ut- 
most scope,  is  to  receive  payment  of  the  warrant  issued  to 
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him.  Wlien  he  received  his  warrant  he  could  apply  to  the 
treasurer  for  payment;  that  was  what  he  went  to  the  treas- 
urer's office  with  his  warrant  for.  And  if  the  treasurer 
could  not  pay  him,  he  was  then  entitled  to  have  the  proper 
indorsement,  "not  paid  for  want  of  funds,"  written  on  his 
warrant,  and  thereafter  it  became  an  interest  bearing  obli- 
gation. The  state  makes  no  contract  to  pay  him  any  inter- 
est whatever  until  after  he  presents  his  warrant  for  pay- 
ment and  payment  has  been  refused.  I  cannot  concede 
that  the  relator  has  any  right  in  law  or  morals,  or  any  prop- 
erty tangible  or  intangible,  in  his  claim  against  the  state, 
that  enables  him  to  convert  such  claim  into  an  interest  bear- 
ing security  at  his  option.  I  concede  that,  if  the  payment 
of  relator's  claim,  as  eyidenced  by  his  warrant,  was  from  a 
trust  fund  of  which  he  had  knowledge,  such  payment  would 
be  subject  to  the  trust  and  the  liability  would  be  imposed 
upon  the  relator  to  repay  money  wrongfully  diverted  from 
its  purpose.  But  that  is  not  this  case.  The  treasurer  is 
directed  to  take  up  'Svarrants  of  the  state  to  be  issued  here- 
after" with  the  fund  arising  from  the  sale  of  tide  lands, 
paying  par  therefor.  Relator's  warrant  itself  was  issued 
with  this  provision  of  the  law  in  existence.  It  became  a 
part  of  the  warrant  issued  to  relator,  just  as  binding  as 
though  the  provision  were  written  in  the  warrant. 

Viewing  the  relator  as  having  no  special  right  or  inter- 
est, then,  in  the  further  action  of  the  treasurer,  and  that 
he  has  no  interest  in  the  construction  of  the  act,  or  in  the 
question  whether  the  tide  land  fund  has  been  repealed  or 
the  moneys  therein  merely  invested,  and  that  all  these  are 
matters  ofaccounting  in  the  treasWs  office,  and  the  dis^ 
position  of  the  tide  land  fund  solely  within  the  power  of 
the  legislature,  he  has  no  concern  further  than  the  receipt 
of  the  money  tendered  to  him  by  the  treasurer.  If  he  has 
no  contract  right,  as  I  have  endeavored  to  show,  violated  by 
this  law,  then  he  cannot  complain  at  all. 
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The  court  said,  in  Jones  v.  Reed,  3  Wash.  57  (27  Pac. 
1067): 

**  This  court  ...  in  laying  down  a  policy  for  this 
state,  deems  it  safer  to  relegate  the  instituting  of  suits  in- 
volving the  disposition  of  the  revenues  of  the  state,  where 
no  private  interests  are  involved,  to  the  judgment  and  dis- 
cretion of  the  attorney  general.^' 

"The  law,  then,  having  provided  an  officer  for  an  especial 
duty,  it  is  the  better  policy  to  submit  such  litigation  to  his 
guidance.*' 

Scott,  C.  J.,  (dissenting). — ^Being  of  the  opinion,  as  at 
present  advised,  that  the  legislature  has  the  power  to  make 
any  disposition  of  the  tide  land  fund  deemed  desirable,  and 
that  there  is  no  trust  fund  involved,  I  also  dissent  from  the 
conclusion  reached  by  the  majorily. 

In  the  first  book  of  Blackstone's  Commentaries,  at  page 
86,  it  is  said:  '^here  are  three  points  to  be  considered  in 
the  construction  of  all  remedial  statutes;  the  old  law,  the 
mischief  and  the  remedy.'*  And  that  language  is  just  as 
forceful  today  as  it  was  when  it  was  written.  Now,  under 
the  old  law,  a  large  amount  of  money  had  accumulated  in 
the  state  treasury,  and  the  state  was  continually  issuing  its 
evidences  of  indebtedness.  The  mischief  was  that  this 
money  was  lying  idle  while  the  state  was  compelled  to  pay 
interest  on  its  obligations.  The  act  in  question  was  intend- 
ed to  provide  the  remedy  for  such  an  objectionable  financial 
condition. 

Of  course,  one  rule  to  be  observed  in  the  construction  of 
a  statute  is  to  endeavor  to  give  effect  to  every  part  of  it. 
Another,  and  more  important  one,  is  to  so  construe  it,  if 
possible,  as  to  carry  out  its  evident  purpose.  To  do  this, 
words  may  be  taken  in  a  different  sense  from  that  in  which 
they  are  ordinarily  understood,  if  necessary.  Sometimes 
the  purpose  of  an  act  can  only  be  inferred,  and  the  question 
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as  to  what  construction  should  be  given  the  language  em- 
ployed, where  it  is  susceptible  of  more  than  one  meaning, 
would  have  a  bearing  in  determining  its  purpose,  and  the 
usual  meaning  would  ordinarily  be  given  the  preference. 
In  this  case  there  is  no  difficulty  in  arriving  at  the  purpose, 
for  it  is  expressly  declared  in  the  act  itself,  in  the  plainest 
terms,  viz.,  the  using  of  idle  money  to  effect  a  considerable 
saving  of  interest    That  was  the  profit  to  be  derived. 

With  these  premises,  I  find  no  difficulty  in  construing 
the  terms  of  the  act  It  is  immaterial  whether  the  trans- 
action contemplated  an  investment,  a  payment  or  a  pur- 
chase. By  it  the  state  would  become  the  holder  of  its  own 
paper  to  a  considerable  amount.  The  original  holder  would 
be  paid,  for  it  would  undoubtedly  be  a  payment  to  him. 
It  might  still  be  an  investment  upon  the  part  of  the  state, 
for  the  benefit  of  a  particular  fund.  This  could  make  no 
difference  with  the  prior  holder.  The  warrants  would  be 
in  effect  discharged,  for  they  could  not  be  reissued  with- 
out express  legislative  authority  reviving  them  and  direct- 
ing it.  The  state  might  preserve  them  as  evidence  of  the 
amounts  due  a  particular  fund,  which  it  might  at  some 
time  desire  to  replace.  Such  evidence  could  be  as  well  pre- 
served in  that  way  as  in  any  other.  By  keeping  the  war- 
rants intact  the  money  could  probably  be  taken  from  the 
general  fund  in  their  regular  order  of  payment  therefrom 
to  replace  the  principal  in  the  tide  land  fund.  The  word 
"invest"  was  probably  used  through  a  desire  to  preserve 
the  particular  fund  as  a  distinctive  one.  But  these  ques- 
tions are  not  in  this  case  and  do  not  concern  the  relator  in 
any  way.  Suppose  the  act  had  said  in  terms  that  the  trans- 
action should  be  deemed  a  payment  to  the  holder,  but  an 
investment  on  the  part  of  the  state  for  the  benefit  of  the 
respective  funds — the  general  fund  by  a  saving  of  interest, 
the  tide  land   fund  by  a  preservation   of   the    principal. 
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Could  any  one  doubt  the  power  of  the  state  to  do  this,  at 
least  so  far  as  this  relator  is  concerned?  Or,  suppose  the 
act  had  provided  for  the  same  result  in  a  different  way,  as 
by  transferring  the  money  to  the  general  fund  and  provid- 
ing for  its  return  to  the  tide  land  fund  when  warrants  so 
taken  up  should  be  reached  in  the  regular  order  of  pay- 
ment from  the  general  fund.  Holders  of  prior  warrants, 
even,  could  not  complain,  for  it  would  be  but  a  temporary 
use  of  moneys  coming  from  a  new  and  separate  source  from 
that  provided  for  their  payment.  It  is  evident  that  these 
supposed  cases  would  be  but  changes  in  form  merely  to 
reach  the  same  result. 

No  case  deciding  the  question  before  us  has  been  called 
to  our  attention.  StaUy  ex  rel.  Stvll,  v.  Bartlej/y  41  ^N'eb. 
277  (69  N.  W.  907),  related  to  the  use  of  a  trust  fund, 
the  decision  rested  upon  a  constitutional  question,  and  what 
is  said  of  investment,  transfer,  etc.,  has  little  or  no  signifi- 
cance in  construing  the  act  before  us.  The  state  certainly 
has  absolute  control  over  its  moneys  and  the  issuing  of  its 
evidences  of  debt.  It  should  not  be  compelled  to  put  its 
interest  bearing  obligations  afloat  and  then  go  on  the  mar- 
ket as  a  purchaser  in  order  to  use  its  idle  moneys,  no  con- 
tract rights  being  violated. 

"No  question  of  a  compulsory  sale  or  purchase  is  involved 
here.  The  issuance  of  the  warrant  by  the  state  auditor  to 
the  holder  was  authorized,  and  the  relator  had  the  right  to 
carry  it  indefinitely.  There  was  no  compulsion  upon  him  to 
present  it  to  the  treasurer  at  any  time,  and  thus  give  the 
state  an  opportunity  to  take  it  up  under  the  act  in  question. 
It  is  true  that  it  was  not  then  an  interest  bearing  obligation; 
it  could  only  become  such  after  a  presentation  to  the  treas- 
urer for  payment  and  his  indorsement  thereon,  ^^ot  paid 
for  want  of  funds.''  Now,  it  being  the  state's  money  that 
was  being  used,  and  lawfully  used,  so  that  the  relator  would 
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have  the  right  to  retain  it  after  he  got  it,  that  is  all  that 
concerns  him.  He  should  have  no  right  to  refuse  the 
money,  having  presented  his  warrant  to  the  treasurer,  and 
compel  a  further  act  on  the  part  of  the  state  to  make  it  an 
interest  bearing  obligation.  If  he  was  being  paid  in  funds 
which  he  would  have  no  right  to  retain  after  having  re- 
ceived them,  I  am  of  the  opinion  that  he  would  have  a 
right  to  object  and  compel  the  indorsement;  but  not 
otherwise. 

If  the  purpose  were  not  declared,  the  passage  of  the  act 
might  have  been  ascribed  to  several  different  reasons;  one, 
to  enable  the  subsequent  warrant  holders  to  obtain  par  for 
their  warrants,  there  being  considerable  money  in  the  tide 
land  fund;  another,  to  provide  a  fund  which  would  have 
the  effect  of  keeping  the  market  value  of  warrants  subse- 
quently issued  at  par.  But  the  act  does  contain  an  express 
declared  purpose,  which  would  result  in  the  saving  of  a 
lai^  amount  of  money  to  the  state,  if  enforced.  It  can  be 
enforced  and  effect  given  to  every  part  of  the  act.  At  the 
time  it  was  passed  there  was  considerable  money  in  the  tide 
land  fund.  In  consequence  of  the  expenses  of  the  legisla- 
tive session  then  being  held,  it  was  apparent  that  warrants 
aggregating  a  large  sum  would  soon  be  issued,  and  the 
moneys  then  in  such  fund  might  be  temporarily  exhausted 
thereby.  Then  holders  of  warrants  subsequently  issued 
would  be  entitled  to  have  them  converted  into  interest  bear- 
ing obligations  by  the  necessary^  indorsement  Likewise 
the  holder  of  a  warrant  issued  prior  to  such  exhaustion  of 
the  fund  and  after  the  passage  of  the  act,  but  who  had 
chosen  not  to  present  it  so  that  it  could  be  taken  up,  could 
then  present  it  and  have  it  indorsed.  But  there  being 
moneys  coming  into  said  fund  from  time  to  time,  and  some- 
times  in  large  amounte,  the  holdere  of  such  iniorsed  war- 
rants  might  thereafter  present  them,  when  there  was  money 
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on  hand;  and  have  them  paid,  but  "without  regard  to  in- 
terest due  thereon/'  This  might  be  a  valuable  right  in 
case  warrants  should  continue  at  a  discount^  and,  although 
that  would  be  improbable,  it  was  wise  forethought  to  pro- 
vide for  it.  Such  holders  would  thus  be  placed  as  nearly 
as  possible  on  the  same  footing  as  other  holders  of  warrants 
issued  after  the  act  was  passed.  They  could  obtain  the  prin- 
cipal as  soon  as  the  moneys  should  be  paid  into  the  fund, 
if  they  wanted  it,  and  not  lose  their  right  to  such  payment 
simply  because  the  warrants  had  been  indorsed,  *^ot  -paid 
for  want  of  funds,"  when  they  were  first  presented,  because 
there  was  no  money  then  available.  But  they  were  not 
bound  to  even  then  present  them,  it  being  solely  a  matter 
of  choice  with  them,  and  the  warrants  would  continue  to 
bear  interest,  if  not  again  presented.  The  money  could 
still  be  used  to  take  up  other  warrants  when  they  should  be 
first  presented  for  payment,  which  had  not  been  indorsed. 
"No  contract  rights  would  be  involved  in  any  way.  The 
state  was  not  a  purchaser  and  would  pay  no  premium. 
There  was  no  way  to  reimburse  itself,  if  it  should  pay  a 
premium.  iN'either  would  it  take  advantage  of  any  pos- 
sible discount,  for  it  proposed  to  pay  the  full  principal.  It 
evidently  did  not  want  to  discredit  its  own  paper.  But  it 
would  not  pay  any  accrued  interest,  if  the  holders  did 
choose  to  present  such  indorsed  warrants  subsequently  is- 
sued. There  was  a  reason  for  this,  also,  for  such  interest 
would  bear  no  interest,  while  the  outstanding  principal  was 
interest  bearing;  and  by  investing  or  using  or  paying  the 
moneys  in  the  tide  land  fund,  on  the  principal  alone  a 
greater  saving  of  interest,  or  a  greater  profit,  whichever 
term  may  be  used,  resulted;  and  thus  the  clause,  "with- 
out regard  to  interest  due  thereon,"  has  a  useful  and  legiti- 
mate bearing. 
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WMle  it  is  true  that  at  the  time  the  act  was  passed  state 
warrants  were  somewhat  below  par,  it  is  equally  true  that 
this  was  an  exceptional  and  temporary  state  of  affairs,  and 
it  could  not  be  presumed  that  the  legislature  assumed  that 
it  would  always  continue.  Nor  is  it  likely  that  they  in- 
tended to  pass  such  an  ineffectual  act  as  this  one  is  under 
the  construction  adopted  by  the  majority,  for  with  war- 
rants at  a  premium,  as  they  are  and  nearly  always  have 
been,  the  state  can  obtain  none,  and  the  mischief  of  carry- 
ing a  large  amount  of  idle  money,  with  its  attendant  dan- 
gL  of  iL,  and  at  the  same  tix^  paying  a  large  amount 
of  interest  on  its  obligations,  is  continued. 


[No.  2546.    Decided  October  18,  1897.] 

,8  3g  Ethel  Lorbncb,  a  Minor,  by  Joseph  Lorence,  Quardian 
ad  Litem,  Respondent,  v.  J.  W.  Bean,  Mayor  of  EU 
lensburg,  et  aL,  Appellants. 

« 
MUNICIPAL  COBPORATIONS — JUDGMENT  AGAINST  FOR  PERSONAL  INJURIES 
—  HOW  COLLECTED  —  MANDAMUS  —  WARRANTS  —  ORDER  OF  PAYMENT. 

In  the  absence  of  a  special  provision  In  the  charter  of  a  city, 
relating  to  the  payment  of  judgments,  the  method  of  payment  is 
governed  by  CodeProc,  g  674  (Bal.  Code,  §  6676),  which  provides 
that,  "if  a  judgment  be  given  for  the  recovery  of  money  or  dam- 
ages "  against  a  municipal  corporation,  no  execution  shall  Issue 
thereon,  but  upon  presentation  of  a  certified  transcript  thereof 
to  the  officer  "  who  is  authorized  to  draw  orders  on  the  treasury, 
.  .  .  such  officer  shall  draw  an  order  on  such  treasurer  for  the 
amount  of  such  judgment.  .  .  .  Thereafter  such  order  shall 
be  presented  for  payment  and  paid  with  like  eftect  and  in  like 
manner  as  other  orders." 

The  fact  that  a  city  has  reached  its  limit  of  Indebtedness  is 
not  a  defense  in  an  action  for  personal  injuries  occasioned  by 
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negligence,  and,  therefore,  the  fact  of  such  Indebtedness 
would  not  justify  the  officer  in  refusing  to  issue  a  warrant  for 
a  judgment  against  the  city  in  such  action. 

A  warrant  given  for  a  judgment  for  damages  against  a  city 
Is  entitled  to  payment  in  the  order  of  its  issue  and  would  not 
be  postponed  in  faror  of  claims  for  necessary  municipal  expenses. 

Mandamus  will  not  lie  to  compel  a  city  to  levy  a  special  tax 
for  the  payment  of  a  judgment  against  the  city  for  a  tort 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
Carkoll  B.  Graves,  Judge.    Reversed. 

C,  R.  Hovey,  for  appellants. 

L.  A.  Vincenty  Austin  Mires  and  Edward  PruyUy  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  respondent  recovered  a  judgment 
against  the  city  of  Ellensburg,  for  personal  injuries  occa- 
sioned by  a  defective  sidewalk,  which  judgment  was  af- 
firmed, on  appeal,  by  this  court  in  January,  1896  (13  "Wash. 
341,  43  Pac.  20).  The  present  proceeding  was  instituted 
in  the  superior  court  to  compel  the  city  to  levy  a  tax  to  pay 
that  judgment. 

One  contention  of  the  city,  and  the  only  one  which  it  is 
necessary  to  notice,  is  that  the  respondent  must,  in  satisfac- 
tion of  the  judgment,  accept  a  warrant  upon  the  generaj 
fund  of  the  city.  It  is  not  claimed  that  the  charter  of  the 
city  contains  any  special  provision  relating  to  the  payment 
of  judgments,  and  we  think  the  case  falls  within  §  674 
of  the  Code  of  Procedure  (Vol.  2,  Hill,  Bal.  Code,  sec. 
5676,),  whicTi  provides  that  "if  a  judgment  be  given  for  the 
recovery  of  money  or  damages^^  against  a  county  or  other 
municipal  corporation,  no  execution  shall  issue  thereon,  but 
the  party  in  whose  favor  the  judgment  is  given  shall  pre- 
sent a  certified  transcript  thereof  to  the  officer  "who  is  au- 
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thorized  to  draw  orders  on  the  treasury  thereof;"  and 
further  provides  that  "on  the  presentation  of  such  transcript 
such  oflficer  shall  draw  an  order  on  such  treasurer  for  the 
amount  of  such  judgment,  in  favor  of  the  party  for  whom 
thie  same  was  given.  Thereafter  such  order  shall  be  pre- 
sented for  payment  and  paid  with  like  effect  and  in  like 
manner  as  other  orders,"  etc.  The  language  of  the  statute 
is  general  and. must  control  in  the  absence  of  any  special 
provision  on  the  subject  in  the  act  under  which  the  city  is 
incorporated. 

It  was  undoubtedly  competent  for  the  legislature  to  pre- 
scribe the  manner  in  which  judgments  of  all  kinds  against 
municipal  corporations  should  be  satisfied.  The  effect  of 
the  statute  above  referred  to  is  to  place  the  judgment  cred- 
itor in  the  same  position  as  any  other  creditor  of  the  city, 
and  gives  him  a  warrant  upon  its  general  fund  for  the 
amount  of  the  claim  which  he  holds  against  the  corporation. 
Thereafter  his  rights  as  a  warrant  holder  are  fully  protected 
by  the  law,  which  requires  warrants  to  be  paid  in  the  order 
of  their  issue.  That  the  city  has  reached  its  ^Timit  of  in- 
debtedness," if  such  be  the  fact,  would  not  justify  the  of- 
ficer in  withholding  the  warrant,  as  the  authorities  concur 
in  holding  that  to  be  no  defense  in  an  action  for  personal 
injuries  occasioned  by  negligence. 

Counsel  for  the  respondent  seem  to  labor  imder  the  im- 
pression that  the  payment  of  a  warrant  drawn  pursuant  to 
the  section  above  referred  to  would  be  postponed  in  favor 
of  claims  for  necessary  expenses,  which  he  assumes  must  be 
paid  from  current  receipts.  But  this  court  reached  a  dif- 
ferent conclusion  upon  that  question  in  Mason  v.  Purdy^ 
11  Wash.  591  (40  Pac.  130),  and  Bidemiller  v.  Tacoma, 
14  Wash.  376  (44  Pac.  877).  The  lower  court  sustained  a 
demurrer  to  the  city's  return  to  the  alternative  writ  and 
directed  a  special  levy  to  be  made.    This,  we  think,  consti- 
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tuted  error,  and  as,  in  our  opinion,  the  statute  (§  674, 
supra)  points  out  the  method  of  procedure,  the  respondent 
is  not  entitled  to  the  relief  sought  herein,  and  the  decree  of 
the  lower  court  will  be  reversed,  and  the  cause  remanded 
with  direction  to  dismiss  the  proceeding. 

Scott,  C.  J.,  and  Andebs  and  Dunbab,  JJ.,  concur. 

Beavis,  J.,  not  sitting. 


[No.  2556.    Decided  October  19, 1897.] 

Olb  Nelson,  Respondent^  v.  A.  E.  Flagg  et  ux,,  De- 
fendantSf  Dan  C.  Rose,  Appellant, 

KXTBHSIOK  OF  MOTB  —  CONSIDEBATIOM — DJBCKABQE  OF  BURETT. 

An  agreement  between  the  maker  and  holder  of  a  note  to  ex- 
tend the  time  of  payment  for  a  definite  period,  thus  obligating  the 
maker  to  pay  the  rate  of  interest  provided  for  in  the  note  during 
the  period  of  extension,  constitutes  such  a  new  contract  between 
the  parties  as  to  discharge  a  surety  when  not  made-  with  his 
knowledge  or  consent. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
BiCHAKD  OsBOBN,  Judge.    Beversed. 

Lindsay  J  King  &  Turner  j  for  appellant: 

Appellant  contends  that  tlie  changed  relations  of  the 
parties  growing  out  of  the  new  contract — ^new  and  recipro- 
cal obligations  and  benefits — afford  the  required  considera- 
tion, such  sufficient  consideration,  as  is  always  afforded  by 
mutual  promises.  Binnian  v,  Jennings,  14  Wash.  677; 
Warburton  v.  Rixlphy  9  Wash.  537;    Culhertson  v.  WilcoXj 
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11  Wash.  622;    Sloan  v,  Laiimer,  19  S.  E.  491;    McComb 
V.  Kittridge,  14  Ohio,  348. 

Humphries,  Humphrey  &  Edsen,  for  respondent: 

An  agreement  by  the  principal  to  continue  to  pay  the 
same  rate  of  interest  is  not  a  sufficient  consideration  to  sus- 
tain a  promise  to  extend  the  time  of  payment;  and  an  ex- 
tension upon  such  consideration,  without  the  knowledge  or 
consent  of  the  surety,  does  not  discharge  the  surety. 
Abel  V.  Alexander^  45  Ind.  523  (15  Am.  Rep.  270);  Rey- 
nolds V.  Wardy  5  Wend.  501;  Byers  v.  Harris,  67  Iowa, 
685;  Smith  v.  Mason,  63  K  W.  41;  Eaton  v.  Whit- 
more,  45  Pac.  451. 

The  opinion  of  the  court  was  delivered  by 

GoEDON,  J. — The  appellant  was  surety  upon  a  promis- 
sory note  executed  by  defendants  Flagg  and  wife  to  the 
respondent.  The  note  bears  date  November  21,  1893,  pay- 
able one  year  thereafter,  with  interest  at  ten  per  cent.  At 
or  about  the  time  of  the  maturity  of  the  note,  without  the 
knowledge  or  consent  of  the  appellant,  the  makers  and  the 
respondent  entered  into  an  arrangement  whereby  an  ex- 
tension of  the  time  of  payment  for  the  period  of  one  year 
was  granted.  The  contract  of  extension  was  evidenced  by 
the  following  memorandum  indorsed  on  the  back  of  the 
note,  viz:  "November  21, 1894.  Extended  one  year  from 
date  at  the  request  of  makers,  A.  E.  Flagg  and  Lola  J. 
Flagg.  (Signed.)  Ole  Nelson."  The  court  below  found 
that  "the  plaintiff  subscribed  his  name  without  receiving 
any  consideration  for  the  same  and  nothing  was  paid  or 
agreed  to  be  paid,  and  the  written  statement  contained  the 
whole  contract  between  plaintiff  and  defendants  Flagg  in 
regard  to  the  extension  of  time,"  and  rendered  judgment 
against  the  surety,  who  has  appealed  therefrom. 
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The  brief  of  respondent  contains  an  objection  to  the 
court's  considering  appellant's  exceptions  for  the  reason 
that  more  than  five  days  elapsed  between  the  entering  of 
judgment  and  the  filing  of  the  exceptions.  Were  we  to 
sustain  the  objection  to  the  exceptions  it  would  still  re- 
main to  be  considered  whether  the  findings  justify  the 
judgment,  and  the  determination  of  that  question  neces- 
sarily involves  the  sole  question  arising  on  the  merits,  viz., 
was  the  agreement  for  extension  based  on  any  sufficient 
consideration.  It  becomes  immaterial,  therefore,  that  we 
should  consider  or  pass  upon  the  objection,  and  the  case  will 
be  disposed  of  upon  the  merits. 

The  question  involved  is  one  upon  which  the  authorities 
are  conflicting,  and  in  its  present  form  is  before  this  court 
for  the  first  time,  although  in  Binnian  v.  JenningSy  14 
Wash.  677  (45  Pac.  302),  very  much  cf  the  opinion  of  the 
court  was  applicable  to  the  case  presented  here.  While 
the  real  question  in  that  case  was  whether  the  payment  of 
interest  in  advance  for  a  definite  period  constituted  a  suffi- 
cient consideration,  this  court,  in  holding  that  such  consid- 
eration was  sufficient,  supported  its  reasoning  by  a  citation 
of  cases  involving  facts  similar  to  those  presented  by  this 
record. 

But,  treating  the  question  as  one  heretofore  undeter- 
mined by  this  court,  we  think  that  there  are  all  the  elements 
of  a  valid  contract  to  be  gathered  from  the  indorsement  un- 
der consideration.  The  effect  of  the  indorsement  in  this  case, 
in  the  light  of  the  finding  that  it  was  at  the  maker's  re- 
quest and  with  his  consent,  was  to  postpone  the  time  of  pay- 
ment for  one  year.  The  consideration  fiowing  to  the  holder 
was  the  implied  promise  of  the  maker  to  pay  interest  dur- 
ing the  full  period  of  the  extension  at  the  rate  expressed  in 
the  instrument;  and  the  promise  of  the  holder  to  forbear 
suit  for  a  definite  period  constituted  a  good  consideration 
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for  the  agreement  upon  the  part  of  the  maker  to  pay  inter- 
est for  such  full  period.  Here  are  all  the  elements  of  a 
valid  contract^  and  upon  principle  we  are  imable  to  see  why 
such  an  agreement  should  not  be  sustained  by  the  courts. 
The  reasoning  so  often  advanced  by  courts  holding  a  con- 
trary doctrine,  that  the  maker  under  such  circumstances 
assumes  no  additional  obligation,  that  the  note  by  its  terms 
binds  him  to  pay  interest  until  the  note  is  paid,  does  not, 
in  our  opinion,  meet  the  case.  It  overlooks  the  fact  that 
by  the  new  a^eement  the  maker  is  bound  to  pay  interest 
for  the  full  teSx,  whereas,  aside  from  such  new^^reement, 
it  would  be  his  privilege  to  make  payment  at'any  time. 

Upon  this  question  Mr.  Brandt,  in  his  valuable  treatise 
on  Suretyship,  §  354,  says: 

'Tf,  after  a  debt  bearing  interest  becomes  due,  the 
creditor  agrees  to  extend  the  time  of  payment  for  a  definite 
period,  and  the  principal  agrees  to  pay  the  same  rate  of  in- 
terest the  debt  would  otherwise  bear  for  that  time,  it  seems 
the  better  opinion  that  the  surety  is  thereby  discharged." 

In  the  recent  case  of  Eaton  v.  Whitmore,  3  £[an.  App. 
760  (45  Pac.  451),  a  case  cited  by  respondent,  but  which 
we  think  does  not  support  his  side  of  the  question,  the 
court  say:' 

"Although,  in  this  case,  the  consideration  for  the  claimed 
agreement  for  an  extension  may  have  been  merely  the 
promise  of  Whitmore  to  pay  interest  at  a  less  rate  than  that 
which,  by  the  terms  of  the  note,  he  had  already  promised 
to  pay,  yet  we  are  of  the  opinion,  if  it  was  a  promise  to 
pay  such  interest  for  a  definite  future  time,  it  furnished  a 
vaKd  and  sufiicient  consideration  to  support  an  agreement 
to  extend  the  time  of  payment  for  such  period.  It  is  true, 
the  amount  agreed  to  be  paid  is  no  more,  and  in  this  par- 
ticular case  was  lesSy  than  could  be  demanded  under  the 
original  contract,  provided  payment  was  delayed  for  a  like 
period  of  time  as  a  mere  matter  of  indulgence;    but  by  the 
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new  agreement,  there  was  ingrafted  on  the  original  contract 
a  new  and  additional  feature — ^that  the  maker  of  the  note 
waived  his  right  to  stop  interest  by  paying  the  debt  at  any 
time  after  maturity,  and  bound  himself  to  pay  interest  for 
a  further  and  definite  time.  He  thereby  assumed  an  obU- 
gation  which  was  not  before  imposed  upon  him,  and  the 
holder  of  the  note  acquired  an  additional  substantial  right 
— ^that  of  refusing  payment,  and  exacting  interest  for  the 
full  period  of  the  extension.  Such  mutual  promises  are  a 
sufficient  consideration,  each  for  the  other.'' 

The  cases  upon  this  question  are  numerous,  and  have 
been  reviewed  so  often  that  it  would  be  useless  and  unpro- 
fitable for  lis  to  attempt  to  do  so  in  the  present  instance. 
We  must  be  content  simply  to  announce  our  view  of  the 
question  upon  principle,  and  that  leads  to  a  reversal  of  the 
cause,  which  is  remanded  with  direction  to  the  lower  court 
to  enter  judgment  in  favor  of  the  appellant. 

SooTT,  C.  J.,  and  Dtjnbab  and  Keavis,  JJ.,  concur. 


[No.  275a    Decided  October  19, 1897.] 

Thb    State  op  Washington,  Respandentf  v.   James 

Rogan,  Appellant. 

* 

8KDUCTION  —  BUVFICISNCT  OF  IKFORMATION  —  CBIMINAL  LAW  —  BBRORS 
FIRST  RAI8SD  ON  APPEAL  —  SEPARATION  OF  JURY  AFTER  RETURN  OF 
BBALBD  VERDICT. 

An  information  alleging  that  the  defendant  at  a  certain  time 
and  place,  "did  thBD.  and  there  unlawfully,  wilfully  and  felo- 
nlonaly  by  perBuasions,  promises  of  marriage  and  other  false  and 
fraudulent  means,  seduce,  have  sexual  intercourse  with  and  de- 
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bauch ,  an  unmarried  woman  of  previously  chaste  char- 
acter/' etc.,  sufficiently  charges  the  crime  of  seduction. 

The  objections  that  an  information  does  not  substantially  con- 
form to  the  requirements  of  the  code,  and  that  it  charges  more 
than  one  crime  in  more  than  one  form,  cannot  be  raised  for  the 
first  time  on  appeal. 

Under  the  statutes  of  this  state,  a  Jury  in  a  criminal  case  is 
not  authorized,  after  agreeing  upon  a  verdict,  to  seal  same  and 
separate,  even  with  the  consent  of  both  the  state  and  the  de- 
fendant. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pratheb,  Judge.    Reversed. 

The  information  upon  which  defendant  was  arraigned 
was  as  follows: 

"J.  W.  Feighan,  prosecuting  attorney  in  and  for  the 
county  of  Spokane  and  state  of  Washington,  comes  here 
into  court  and,  in  the  name  and  by  the  authority  of  the 
state  of  Washington,  gives  the  court  to  understand  and  be 
informed  that  the  said  defendant,  James  Kogan,  is  hereby 
charged  with  the  crime  of  seduction,  committed  as  follows, 
to-wit:  That  on  the  30th  day  of  April,  A.  D.  1895,  at  the 
county  of  Spokane  and  state  of  Washington,  James  Rogan, 
then  and  there  being,  did  then  and  there  unlawfully,  wil- 
fully and  feloniously,  by  persuasions,  promises  of  marriage 
and  other  false  and  fraudulent  means,  seduce,  have  sexual 
intercourse  with  and  debauch  Mary  Huber,  an  unmarried 
woman  of  previously  chaste  character,  contrary  to  the  stat- 
utes in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Washington." 

Defendant  appeals  from  a  judgment  of  conviction. 

James  E.  Fenton  and  James  L,  Crotty^  for  appellant. 

John  A.  Pierce,  Prosecuting  Attorney,  E.  Fitzgerald^ 
and  Harris  Baldwin,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Appellant  appeals  from  a  conviction  of  se- 
duction. There  is  no  statement  of  facts  certified  in  the 
case.  The  motion  of  respondent  to  strike  the  papers  pur- 
porting to  contain  the  statement  of  facts  is  sustained. 

Appellant  for  the  first  time  in  the  case  here  challenges 
the  sufiiciency  of  the  information  and  contends  that  it  does 
not  state  a  crime.  We  think  the  facts  stated  in  the  informa- 
tion are  sufficient  to  constitute  the  crime  of  seduction.  The 
other  two  grounds  of  objection  made  by  appellant  here, 
that  the  information  does  not  substantially  conform  to  the 
requirements  of  the  code,  and  that  it  charges  more  than 
one  crime  in  more  than  one  form,  cannot  be  raised  for  the 
first  time  in  this  court. 

But  a  more  serious  question  is  raised  upon  the  transcript 
properly  before  us,  which  shows  that  after  the  conclusion 
of  the  trial,  and  when  the  cause  had  been  submitted  to  the 
jury,  they  were,  by  the  court,  upon  the  consent  of  both  the 
state  and  the  defendant,  directed  when  they  had  arrived  at 
a  conclusion  to  seal  their  verdict  and  that  thereafter  they 
might  separate  and  return  into  court  with  the  sealed  ver- 
dict. The  history  of  jury  trials  evinces  the  care  and  strict 
guard  that  have  always  been  thrown  around  the  jury  dur- 
ing the  progress  of  trials  in  criminal  cases,  and  this 
is  founded  upon  the  gravest  considerations  of  the  rights  of 
parties  to  the  trial.  It  is  to  guard  against  any  extraneous 
influence  going  into  the  jury  box.  Our  statute  (§  359,  Vol. 
2,  Hill's  Code,  Bal.  Code,  §  4999),  permits  the  separa- 
tion of  jurors  before  final  submission  of  the  cause  to  them. 
But  even  then  the  statute  declares  this  separation  to  be 
^^n  the  discretion  of  the  court,"  and  perhaps  not  infre- 
quently the  nature  of  the  trial,  its  public  interest,  or  other 
sound  reasons  would  appeal  to  the  trial  court  and  a  separa- 
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tion  would  not  be  permitted  upon  the  consent  of  both  par- 
ties, pending  the  trial. 

We  have  no  statute  in  this  state  authorizing  the  jury  to 
separate  after  the  final  submission  of  a  criminal  case  to  their 
consideration.  Section  1311,  Vol.  2,  Hill's  Code  (Bel. 
Code^§  6947),  provides: 

^'Juries  in  criminal  cases  shall  not  be  allowed  to  separate, 
except  by  consent  of  the  defendant  and  the  prosecuting  at- 
torney, but  shall  be  kept  together  without  meat  or  drink, 
unless  otherwise  ordered  by  the  court." 

Section  1324,  same  yolume  (Bal.  Code,  §  6960),  de- 
clares: 

'*When  the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court  by  the  officer  having  them  in 
charge." 

We  think  the  statute  authorizing  separation  in  criminal 
trials  confines  the  separation  to  the  period  of  the  trial.  This 
was  the  construction  of  these  statutes  given  by  the  court 
in  Anderson  v.  State,  2  Wash.  183  (26  Pac.  267).  That 
was  a  capital  case  and  defendant's  counsel  had  consented  to 
a  sealed  verdict^  and  the  verdict  was  signed,  sealed  and  de- 
livered to  the  foreman  before  separation.  The  court  there 
held  that  we  have  no  statute  authorizing  sealed  verdicts  in 
criminal  cases. 

For  this  error  the  cause  is  reversed. 

SooTT,  C.  J.,  and  Andbes,  Dunbae  and  Gordon,  JJ., 
concur. 
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INo.  2648.    Decided  October  22, 1807.] 

The    State    of   Washington,    Respondent,  v.   A.  F. 

Williams,  Appellant 

CRIMINAL  LAW  —  COMBTITUTIONAL  OU  ARANTEK8  —  FAIR  TRIAL  —  COM- 
PELLINO  ACCU8RD  AND  W1TNB88B8  TO  APPEAR  IK  MANACLES  —  RIGHT 
TO  COKl'INUANCB  TO  PROCURE  WITNESSES  —  EXCUSABLE  DELAY  IN 
riLINO  BRIEFS. 

Failure  of  appellant  In  a  criminal  case  to  file  his  brief  within 
the  required  time  is  excusable,  when  the  counsel  who  appeared 
for  him  had  removed  from  the  state,  and  appellant,  who  was  con- 
fined in  Jail,  procured  the  brief  to  be  filed  as  soon  as  he  learned 
of  the  omission. 

Under  art  1,  S22  of  the  constitution,  guaranteeing  to  per- 
sons prosecuted  for  crime  the  right  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  in  their  behalf,  it  is  error 
for  the  court  to  refuse  to  grant  a  continuance  to  procure  the 
presence  in  person  of  a  material  witness  for  defendant,  when 
proper  application  has  been  made  therefor. 

Under  art  1,  822  of  the  constitution,  declaring  that,  "in 
criminal  prosecutions  the  accused  shall  have  the  right  to  appear 
and  defend  in  person,"  and  under  the  common  law  of  England, 
adopted  into  our  code  so  far  as  applicable,  it  is  error  to  keep  the 
accused  in  manacles  during  the  progress  of  the  trial  and  in  the 
presence  of  the  Jury,  unless  it  plainly  appears  that  the  prisoner 
is  such  a  dangerous  character  as  to  warrant  such  precaution. 

It  is  error,  likewise,  to  require  a  witness  for  accused  to  ap- 
pear in  court  fettered  and  manacled  to  another  person,  although 
Jie*  had  been  charged  with  the  crime  Jointly  with  the  accused 
and  had  been  found  guilty  upon  a  prior  and  separate  trial. 

Appeal  from  Superior  Court>  WHtman  County. — 
Hon.  WiLUAM  McDonald,  Judge.    Reversed. 

John  F.  Dillon,  for  appellant. 
John  W.  Mathews,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Appellant  was  convicted,  in  the  superior 
court  of  Whitman  county,  of  the  crime  of  burglary.  The 
prosecuting  attorney  appears  on  behalf  of  the  state  and 
moves  to  dismiss  the  appeal  because  appellant's  brief  was 
not,  filed  in  due  time.  It  appears  that  the  time  within 
which  appellant's  brief  ought  to  have  been  filed  expired  on 
the  second  day  of  June,  1897,  and  that  the  brief  was  not 
filed  imtil  the  23d  day  of  the  same  month.  But  the  counsel 
who  appeared  for  the  defendant  at  the  trial  had  removed 
from  the  state  before  the  brief  was  filed.  The  defendant 
was  at  the  time  confined  in  jail,  and  so  soon  as  he  learned 
that  the  brief  was  not  filed  within  the  proper  time,  pro- 
cured it  to  be  filed.  The  question  not  being  one  of  the 
jurisdiction  of  the  appeal,  the  appellant's  excuse  for  failure 
to  file  his  brief  within  the  proper  time  is  deemed  sufficient, 
and  the  motion  to  dismiss  denied. 

The  first  error  assigned  by  appellant  is  the  refusal  of  the 
court  to  grant  a  continuance  on  appellant's  application  be- 
cause of  the  absence  of  a  material  witness  for  appellant. 
The  affidavit,  while  rather  general  in  its  statement  of  the 
facts,  seems  to  be  sufficient  to  have  entitled  appellant  to 
further  time.  But  as  this  question  is  not  likely  to  arise 
upon  a  new  trial,  it  is  not  necessary  to  further  notice  this 
objection  than  to  observe  that  sec.  22,  art.  1  of  the  state 
constitution,  guarantees  to  persons  prosecuted  for  crime 
the  right  to  have  compulsory  process  to  compel  the  attend- 
ance of  witnesses  in  their  behalf,  and  under  this  constitu- 
tional guaranty  the  accused  has  the  right  to  compulsory 
process  to  procure  the  physical  attendance  of  the  witness  at 
the  trial. 

It  appears  that  during  the  trial  the  defendant  was 
brought  into  court  and  kept  there  in  manacles  until,  upon 
protest  of  defendant's  counsel,  the  manacles  were  finally  re- 
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moved,  but  after  a  consideTable  period  of  time  had  elapsed. 
And  farther,  that  during  the  iprogreea  of  the  trial  and  when 
it  wsa  very  dark  out  of  doors,  at  the  state's  request,  a  view 
of  the  premises,  which  were  alleged  to  have  been  entered 
bui^larioualy  by  the  defendant,  was  ordered  by  the  court, 
and  that,  in  the  presence  of  the  jury,  manacles  were  placed 
upon  the  defendant^  and  he  was  ordered  by  the  court  to  go 
with  the  jury  to  the  place  of  the  alleged  burglary,  and  while 
so  manacled  he  went  with  the  jury  a  distance  of  three  or 
four  blocks  from  the  courthouse  and  returned  to  the  court, 
when  the  trial  proceeded  and  defendant  was  permitted  to 
remain  manacled  until,  at  his  request,  the  court  ordered  the 
manacles  removed.  It  also  further  appears  from  the  record 
that  one  Bates  and  one  Helen,  who  were  jointly  charged 
with  the  same  crime  as  the  defendant,  had  been  theretofore 
tried  in  the  court  and  found  guilty;  that  at  defendant's  re- 
quest Bates  was  called  to  testify  as  a  witness  for  defendant, 
and  when  Bates  was  brought  into  the  courtroom  to  testify, 
and  at  the  request  of  the  prosecuting  attorney,  Helen  was 
brought  into  court  to  remain  in  the  presence  of  the  juiy 
during  the  time  that  Bates  was  testifying;  that  after  Bates 
had  given  his  testimony,  he  and  Helen  were  manacled  to- 
gether in  the  presence  of  the  court  and  jury,  and  that  de- 
fendant protested  against  Bates  and  Helen  being  allowed  to 
remain  in  the  courtroom  in  the  presence  of  the  jury  man- 
acled, and  requested  the  court  to  order  the  manacles  re- 
moved.   The  court  refused  the  request. 

It  was  the  ancient  rule  at  common  law  that  a  prisoner 
brought  into  the  presence  of  the  court  for  trial,  upon  a  plea 
of  not  guilty  to  an  indictment,  was  entitled  to  appear  free 
of  all  manner  of  shackles  or  bonds,  and,  prior  to  1722,  when 
a  prisoner  was  arraigned  or  appeared  at  the  bar  of  the  court 
to  plead,  he  was  presented  without  manacles  or  bonds,  un- 
less there  was  evident  danger  of  his  escape.    2  Hale's  Pleas 
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of  the  Crown,  219;  4  Blackstone  Comineiitaries,  322; 
Layer^s  Case,  6  Stat©  Trials  (4th  ed.  by  Hargrave),  230, 
231,  244,  245;  Waiters  Casey  1  Leach's  Cases  in  Crown 
Law,  36. 

In  J.  Kelyng's  Keports,  Pleas  of  the  Crown,  adjudged  in 
the  reign  of  Charles  11,  **it  was  resolved  that  when  prisoners 
come  to  the  bar  to  be  tried,  their  irons  ought  to  be  taken 
off,  in  that  they  be  not  in  any  torture  while  they  make  their 
defense,  be  their  crime  never  so  great.  And  accordingly 
upon  the  arraignment  and  trial  of  Hewler  and  others,  who 
were  brought  in  irons,  the  court  commanded  their  irons  to 
be  taken  off."  The  conmion  law  of  England  was  expressly 
adopted  by  legislative  enactment  at  the  first  session  of  the 
legislative  assembly  of  this  territory,  and  there  is  no  doubt 
that  the  ancient  right  of  one  accused  of  crime  under  an  in- 
dictment or  information  to  appear  in  court  unfettered,  is 
still  preserved  in  all  its  original  vigor  in  this  state. 

In  State  v.  Kringy  64  Mo.  591,  the  prisoner  was  convict- 
ed of  murder  in  the  first  degree.  The  plea  of  insanity  was 
before  the  court,  and  the  defendant  had  some  three  months 
before  assaulted  a  person  in  open  court.  He  was  brought 
into  the  trial  court  manacled,  and  remained  some  time  in 
that  condition.  The  supreme  court,  in  reversing  the  judg- 
ment of  conviction,  observed: 

^'We  have  no  doubt  of  the  power  of  the  criminal  court, 
at  the  commencement,  or  during  the  progress  of  a  trial,  to 
make  such  orders  as  may  be  necessary  to  secure  a  quiet  and 
safe  one,  but  the  facts  stated  by  the  court  in  this  case,  as 
shown  by  the  record,  that  the  prisoner  had  assaulted  a  per- 
son in  court,  about  three  months  before  the  term  at  which 
he  was  tried,  would  hardly  authorize  the  court  to  assume 
that,  on  his  trial  for  life,  he  would  be  guilty  of  similar  out- 
rages. There  must  be  some  reason,  based  on  the  conduct 
of  the  prisoner,  at  the  time  of  the  trial,  to  authorize  so  im- 
portant a  right  to  be  forfeited.    When  the  court  allows  a 
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prisoner  to  be  brought  before  a  jury  with  his  hands  chained 
in  irons,  and  refuses,  on  his  application,  or  that  of  his  coun- 
sel, to  order  their  removal,  the  jury  must  necessarily  con- 
ceive a  prejudice  against  the  accused,  as  being  in  the  opin- 
ion of  the  judge  a  dangerous  man,  and  one  not  to  be 
trusted,  even  under  the  surveillance  of  officers.  Besides, 
the  condition  of  the  prisoner  in  shackles  may,  to  some  ex- 
tent, deprive  him  of  the  free  and  calm  use  of  all  his  facul- 
ties.'' 

Section  22,  art.  1,  of  our  constitution,  declares  that,  'TJa 
criminal  prosecutions  the  accused  shall  have  the  right  to 
appear  and  defend  in  person."  The  right  here  declared  is 
to  appear  with  the  use  of  not  only  his  mental  but  his  physi- 
cal faculties  unfettered,  and  unless  some  impelling  neces- 
sity demands  the  restraint  of  a  prisoner  to  secure  the  safety 
of  others  and  his  own  custody,  the  binding  of  the  prisoner 
in  irons  is  a  plain  violation  of  the  constitutional  guaranty. 
When  the  witness  Bates  was  manacled  to  Helen  and  kept 
in  court  in  the  presence  of  the  jury  against  the  protest  of 
defendant,  defendant's  right  to  a  fair  trial  was  impaired. 
It  can  hardly  be  conceived  that  there  was  any  necessity  for 
this  incident  to  the  trial;  .  none  appears  in  the  record.  1 
Bishop,  Criminal  Procedure,  §955;  Wharton,  Criminal 
Pleading  and  Practice,  §  540;  People  v.  Harrington^  42 
Cal.  165  (10  Am.  Rep.  296);  State  v.  Smith,  11  Ore.  205 
(8  Pac.  343). 

The  case  is  reversed. 

Scott,  C.  J.,  and  Dunbar,  Andebs  and  Gordon,  JJ., 
<!oncur. 
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[No.  2750.    Decided  October  25, 1897.] 

Thb  State   op  Washington,   Appellant,  v.  William 

H.  Barkuloo,   ReapondeirU. 

FOBGBRY  —  auditor's  WARRANT  —  INDORBBMBNT  —  FALSELY   UTTERING 

Falsely  writing  the  name  of  the  payee  of  a  county  warrant 
upon  the  back  of  the  warrant  as  an  indorsement  constitutes  the 
crime  of  forgery,  under  Penal  Code,  963  (Bal.  Code,  §7128),  which 
provides  that  "Every  person  who  shall  falsely  make,  .  .  . 
alter,  forge  or  counterfeit  .  .  .  any  writing  obligatory,  .  • 
auditor's  warrant  .  .  .  county  order  ...  or  assignment 
of  any  writing  obligatory  ...  or  any  other  instrument  in 
writing  .  .  .  with  Intent  to  defraud,  .  .  .  shall  be  deemed 
guilty  of  forgery." 

Uttering  or  publishing  as  true  any  such  instrument,  knowing^ 
the  same  to  be  false  or  forged,  with  intent  to  defraud,  is  also 
forgery. 

Appeal  from  Superior  Court,  Spokane  County.^ — Hon. 
W.  E.  Richardson,  Judge.    Reversed. 

John  A.  Pierce,  Prosecuting  Attorney,  and  Harris  Bald- 
winy  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — ^The  respondent  was  informed  against  for 
forgery.  The  information  was  composed  of  two  counts,  the 
first  for  forgery  of  the  name  and  indorsement  of  a  payee 
of  a  Spokane  county  warrant,  by  writing  the  name  of  the 
payee  on  the  back  of  the  warrant,  and  the  second  for  utter- 
ing the  forged  name  and  indorsement,  knowing  the  same  to 
be  false  and  forged. 

A  motion  was  interposed  by  the  defendant  in  arrest  of 
judgment,  for  twenty-two  different  reasons.  This  motion 
was  sustained;    the  information  was  set  aside  and  dismissed, 
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and  the  respondent  discharged.  From  the  judgment  of  the 
court  in  sustaining  the  motion  and  discharging  the  respond- 
ent, the  state  has  appealed  to  this  court. 

The  constitutional  objections  to  this  information,  which 
are  set  forth  in  several  of  the  reasons  urged  for  arrest  of  the 
judgment,  have  been  so  often  passed  upon  by  this  court 
that  we  will  not  notice  them  here.  The  objections  that  the 
information  does  not  conform  to  the  requirements  of  the 
statute;  that  the  court  has  no  jurisdiction  of  the  person  or 
the  subject  matter;  that  the  information  does  not  inform 
the  defendant  of  the  nature  and  cause  of  the  accusation,  and 
other  kindred  objections  to  this  indictment,  have  also  been 
passed  upon  substantially  in  many  other  cases  adversely  to 
the  contention  of  the  respondent. 

The  only  real  question  at  issue  in  this  case  is  involved  in 
the  second  ground,  viz.,  that  the  facts  stated  in  the  inform- 
ation do  not  constitute  a  public  offense,  which  must  be 
taken  in  connection  with  ground  No.  16,  that  the  county 
warrant  upon  which  the  foiled  indorsement  was  matle,  is 
not  such  an  instrument  as  can  be  the  foundation  of  the 
crime  of  forgery  or  uttering  forged  paper. 

Xo  brief  has  been  filed  by  the  respondent,  and  but  a  very 
meager  one  by  the  appellant,  so  that  the  court  has  been  at 
a  loss  to  know  upon  what  theory  the  motion,  in  arrest  of 
judgment  was  sustained.  We  think,  however,  that  the 
court  erred  in  sustaining  the  motion.  The  statute  upon 
which  this  information  is  based  is  as  follows: 

''Every  person  who  shall  falsely  make,  or  assist  to  make, 
deface,  destroy,  alter,  forge,  or  counterfeit,  or  cause  to  be 
falsely  made,  defaced,  destroyed,  altered,  forged,  or  coun- 
terfeited, any  record,  deed,  will,  codicil,  bond,  writing  obli- 
gatory, promissory  note  for  money  or  property,  receipt  for 
property,  power  of  attorney,  certificate  of  a  justice  of  the 
peace  or  other  public  officer,  auditor's  warrant,  treasury 
note,  county  order,  acceptance  or  indorsement  of  any  bill  of 
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exchange,  promissory  note,  draft  or  order,  or  assignment  of 
any  bond,  writing  obligatory,  or  promissory  note  for  money 
or  property,  or  any  other  instrument  in  writing,  or  any 
brand  prescribed  by  law  on  tobacco,  beef,  bacon,  or  pork 
cask,  lard  keg  or  barrel,  salt-barrel,  or  hay-bale,  or  any  per- 
son who  shall  utter  or  publish  as  true  any  such  instrument, 
knowing  the  same  to  be  false,  defaced,  altered,  forged,  or 
counterfeited,  with  intent  to  defraud  any  person,  body  pol- 
itic or  corporate,  shall  be  deemed  guilty  of  forgerv."  Hill's 
Penal  Code,  §  63  (Bal.  Code,  §  7128). 

The  indorsement  of  the  name  of  the  payee  upon  the 
auditor's  warrant  certainly  altered  the  warrant,  for  it 
changed  the  payee  and  made  it  payable  to  another  person, 
viz.,  to  any  person  who  might  present  the  warrant  for  pay- 
ment This  brings  the  action  within  the  statute  which 
makes  it  forgery  to  alter  an  auditor's  warrant.  It  also  falls 
within  the  statute  in  that  it  was  an  indorsement  of  an  order, 
for  the  writing  of  the  name  of  the  payee  on  the  back  of 
the  warrant  is  in  effect  an  order  for  the  payment  of  the  same 
to  another  person.  Again,  it  is  an  assignment  of  writing 
obligatory,  for  another  effect  of  the  writing  of  the  name  of 
the  payee  was  to  assign  the  warrant  to  the  holder  of  the 
same.  We  think  the  acts  charged  in  the  information 
plainly  bring  the  case  within  the  statute. 

It  is  alleged  by  the  appellant  in  its  brief,  and  was  in  oral 
argument,  that  upon  the  arraignment  of  the  respondent,  he 
demurred  to  the  complaint,  which  demurrer  was  overruled; 
that  thereupon  he  pleaded  not  guilty;  that  a  jury  was  im- 
paneled ;  that  a  trial  was  begun,  and  the  state  having  ad- 
duced its  evidence,  the  respondent  withdrew  his  plea  of  not 
guilty,  and  entered  a  plea  of  guilty;  that  he  then  asked 
and  was  granted  leave  to  withdraw  his  plea  of  guilty,  and 
moved  in  arrest  of  judgment,  as  we  have  before  indicated. 
If  the  record  had  shown  this  state  of  facts,  it  would  no 
doubt  be  the  duty  of  this  court  to  reverse  the  case  and  di- 
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rect  the  court  to  vacate  the  order  appealed  from  and  to 
render  judgment  against  the  respondent  upon  his  plea  of 
gmlly,  for  a  defendant  cannot  play  fast  and  loose  with  the 
court  in  the  manner  indicated  bj  the  brief  of  the  appellant. 
But  the  record,  which  is  exceedingly  meager,  does  not 
show  this  state  of  facts.  Indeed,  it  is  a  little  difficult  to  ob- 
tain from  the  record  an  intelligent  understanding  of  the 
trial  of  the  cause.  From  what  we  do  gather,  though,  it  ap- 
pears that  the  order  in  arrest  of  judgment  was  granted  un- 
warrantably, and  the  judgment  will  therefore  be  reversed 
and  a  new  trial  ordered. 

Scott,  C.  J.,  and  Anbebs  and  Eeavis,  JJ.,  concur. 

GrORDON,  J.,  concurs  in  the  result. 


(No.  2775.    Decided  October  26, 1897.J 

Schuyler  Duryee,  Respondent,  v.  Q.  E.  Friars  et  aL, 

Appellants, 

PLEADING  —  FACTS  INFBBBBD  FROIC  THOSE  ALLEGED  —  COUNTY  BONDS 
—  NOTICE  OF  ISSUANCK  —  DEBT  LIMIT  —  VAUDITY  OF  WARRANTS  FOR 
NBCBB8ABT  EXPENSES. 

A  complaint  is  sufficient  as  against  a  general  demurrer,  al- 
though it  does  not  contain  a  direct  allegation  of  a  necessary  f  act» 
if  such  matters  are  specifically  alleged  as  make  the  existence  of 
the  necessary  fact  clearly  appear  from  the  other  allegations. 

Under  the  provisions  of  Laws  1895,  p.  465  (Bal.  Code,  §§  1890- 
1895),  authorizing  the  issuance  of  funding  bonds,  either  in  case 
of  sale  or  of  exchange  for  outstanding  warrants,  notice  thereof 
calling  for  bids  is  necessary  as  much  in  the  case  of  an  exchange 
as  in  the  case  of  a  sale  of  bonds.    (6obdo:t,  J.,  dissents). 

Where  a  county  has  reached  the  constitutional  limit  of  its 
indebtedness,  it  may  thereafter  issue  its  obligations  for  those 
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expenses  necessary  to  maintain  its  existence;  but  for  the  purpose 
of  computing  the  amount  of  indebtedness  it  is  not  authorized  to 
deduct  its  obligations  for  such  necessary  expenses  from  the  sum 
total  of  indebtedness,  in  order  to  allow  a  greater  margin  for  such 
permissible  obligations  as  It  is  permitted  to  Incur  prior  to  reach- 
ing the  constitutional  limit  (Ranch  v.  Chapman,  16  Wash.  568, 
explained). 

Appeal  from  Superior  Court,  Snohomish  County. — Hon. 
Frank  T.  Beid,  Judge.    Affirmed. 

i?.  E.  Moody,  for  appellants. 
Francis  H,  Brownelly  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — Plaintiff  brought  this  action  to  enjoin  the 
county  commissioners  of  Snohomish  county  from  issuing 
the  bonds  of  such  county  for  the  purpose  of  exchanging  the 
same  for  its  outstanding  warrants  aggregating  some  $130,- 
000.  A  trial  was  had  and  judgment  rendered  for  the  plain- 
tiff. Defendants  have  appealed. 

The  plaintiff  contends  that  the  judgment  should  be  af- 
firmed for  two  reasons,  one  being  that  the  act  authorizing 
the  issuance  of  such  bonds  (Laws  1895,  p.  465),  provides 
in  section  3  (Bal.  Code,  §  1892)  that  before  any  bonds  shall 
be  issued  thereunder  a  notice  thereof  shall  be  published 
calling  for  bids,  and  the  second  is  that  said  outstanding  war- 
rants were  illegal  in  consequence  of  having  been  issued 
after  the  county  had  reached  its  limit  of  indebtedness. 

The  defendants  contend  that  no  notice  of  the  proposed 
issuance  was  required,  and  further,  that  even  if  such  notice 
was  required,  a  demurrer  interposed  by  them  to  the  com- 
plaint on  the  groimd  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  was  overruled  by  the 
court,  should  have  been  sustained,  because  it  did  not  ap- 
pear by  the  complaint  that  no  notice  was  given,  and  also 
because  there  was  no  allegation  that  such  outstanding  war- 
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rants  had  not  been  issued  for  those  necessary  expenses  es- 
sential to  maintaining  the  county  government.  Para- 
graphs 3  and  4  of  the  complaint  are  as  follows: 

"  3.  That  on  or  about  the  3d  day  of  December,  1896, 
the  said  board  of  county  commissioners  caused  to  be  spread 
upon  their  minutes  a  resolution  entitled:    'A  resolution  to 
provide  for  the  issuing  of  funding  bonds  for  the  county 
of  Snohomish  for  the  purpose  of  taking  up  certain  indebt- 
edness of  the  county  by  exchanging  the  bonds  for  warrants, 
providing  for  the  time  and  manner  of  issuing  said  bonds 
and  the  time  and  manner  of  paying  the  same.'  That  said 
resohition    recites    that    there    are    outstanding  warrants 
against  the  county  approximating  $130,000,  which  it  er- 
roneously and  falsely  states  were  issued  and  are  now  with- 
in the  one  and  one-half  per  centum   constitutional   limit, 
when,  in  truth  and  in  fact,  said  warrants  outstanding  are 
not  within  the  one  and  one-half  per  centum  constitutional 
limitation,  but  are  each  and  all  of  them  issued  in  excess 
thereof.     That  said  resolution  after  reciting,  It  appearing 
to  the  board  of  countv   commissioners   that   all   warrants 
above  referred  to  are  now  owned  and  controlled  by  Mor- 
ris &-  AVhitehead  and  that  Morris  &  Whitehead  oflFer  to  ex- 
change said  warrants  for  funding  bonds,  par  for  par   and 
dollar  for  dollar;'    provides  for  the  issuance  of  bonds  paya- 
ble in  gold  coin  in  the  city  of  New  York,  with  interest  at 
six  per  cent.,  payable  semi-annually,  bearing  date  January 
2,  1807,  and  payable   Januarv  2,  1917.     Said   resolution 
further  provides  that  said  bonds  shall  be  exchanged  for  all 
outstanding  warrants  when  the  same  are  presented  by  Mor- 
ris &  "Whitehead  or  their  accredited  agent. 

"  4.  That  said  bonds,  if  the  same  could  be  validlv  issued 
and  were  offered  for  sale  in  the  open  market,  would,  as 
plaintiff  is  informed  and  verily  believes  and  therefore  al- 
leges the  fact  to  be,  sell  for  more  than  their  face  value,  and 
that  by  providing  for  the  exchange  of  the  said  bonds  for 
warrants  held  by  Morris  &  Whitehead  only,  the  county  of 
Snohomish  will  not  receive  for  said  bonds  the  sum  of 
money  it  would  receive  were  the  same  oflFered  for  sale  to 
the  highest  bidder." 
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Althougli  the  complaint  did  not  contain  a  direct  allega- 
tion that  no  notice  of  the  proposed  issuance  of  said  bonds 
had  been  published,  it  necessarily  appears  from  the  parts 
of  the  resolution  quoted  and  stated  in  substance  that  notice 
was  not  given,  for  it  only  authorized  an  exchange  with 
Morris  &  Whitehead,  who  were  alleged  to  hold  the  out- 
standing warrants;  and  where  a  complaint  alleges  such 
facts  specifically  as  makes  the  existence  of  another  fact  nec- 
essary to  be  shown  clearly  and  necessarily  appear  there- 
from, it  is  sufficient  as  against  a  general  demurrer. 

The  contention  of  the  defendants,  that  no  notice  was  re- 
quired in  a  case  like  this,  is  based  upon  the  ground  that 
such  notice  could  serve  no  purpose,  for  the  reason  that  the 
outstanding  warrants  were  all  held  by  one  firm  and  that  a 
bid  for  the  bonds  by  any  other  person  would  be  futile,  it 
being  contended  that  in  such  a  case  the  exchange  could  not 
be  made  without  the  consent  of  the  parties  holding  the 
warrants.  The  defendants  could  not  sell  the  bonds  and 
obtain  money  while  the  warrants  were  outstanding,  under 
our  holding  in  State,  ex  reh  Jones,  v,  McOraw,  12  Wash. 
541  (41  Pac.  893),  in  consequence  of  the  coimty's  debt 
limitation,  and  could  only  exchange  the  bonds  for  war- 
rants; but  the  plaintiff  contends,  notwithstanding  this, 
that  the  notice  should  be  given,  and  that  the  proceeding 
could  be  carried  out  in  case  of  an  acceptance  of  a  bid  made 
by  a  party  not  holding  the  warrants  or  any  of  them,  by  pro- 
viding for  a  deposit  of  the  money  with  an  agent,  to  be 
used  in  taking  up  the  wari'ants,  whereupon  the  commission- 
ers could  publish  a  notice  calling  the  warrants  in,  in  which 
case  they  must  be  presented  for  payment  or  they  would 
cease  to  draw  interest;  and  that,  as  the  warrants  were  pre- 
sented for  payment,  they  could  be  paid  from  the  fund  so 
deposited,  and  exchanged  from  time  to  time  as  they  came 
in  for  the  bonds,  and  asserts  that  this  is  a  common  practice. 
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However  tliis  may  be,  it  certainly  could  be  resorted  to,  and 
in  many  cases  some  sncb  plan  would  have  to  be  adopted, 
for  it  would  be  unusual  to  find  all  the  outstanding  warrants 
in  the  hands  of  one  person  or  firm,  as  is  alleged  to  be  the 
case  here.  The  act  is  specific  and  requires  a  notice  in  all 
cases,  and  leaves  no  room  for  a  different  holding,  there  be- 
ing a  way  of  rendering  it  effectual.  Consequently  the  de- 
murrer to  the  complaint  was  properly  overruled. 

The  defendants  made  the  entire  resolution  a  part  of 
their  answer,  and  in  the  evidence  offered  upon  the  trial  was 
a  list  of  the  warrants  intended  to  be  funded,  giving  the  pur- 
pose for  which  each  warrant  was  issued,  and  the  amount 
of  it.  Without  setting  forth  the  findings  of  the  court  in 
detail,  it  is  sufficient  to  say  that  the  court  found,  as  a  part 
of  such  findings,  that  the  floating  of  such  bonds  would  incur 
an  indebtedness  in  excess  of  the  one  and  one-half  per 
centum  of  the  taxable  property  of  the  county,  that  no  elec- 
tion had  been  held  for  the  purpose  of  authorizing  their  is- 
suance, and  that  if  the  bonds  were  offered  for  sale  in  the 
open  market  they  would  sell  for  more  than  their  face  value. 
It  is  apparent  from  the  foregoing  that  the  judgment  of  the 
court  enjoining  the  issuance  of  the  bonds  must  be  sus- 
tained, on  the  ground  that  no  notice  of  the  proposed  issu- 
ance had  been  given.  The  proof  of  this  appeared  by  the 
resolntion  itself  which  the  defendants  made Tpart  of  their 
answer. 

But  as  this  only  disposes  of  the  case  on  the  question  of 
the  notice,  and  as  another  attempt  may  be  made  to  fund 
such  outstanding  warrants  by  giving  the  required  notice, 
it  may  be  well  to  consider  to  some  extent  some  of  the  other 
issues  presented,  especially  in  view  of  the  fact  that  defend- 
ants seem  to  misunderstand  what  this  court  decided  in 
Bauch  t\  Chapman^  16  Wash.  568  (48  Pac.  253).  One  of 
their  contentions  is,  if  we  understand  their  argument,  that 
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under  that  holding  they  are  entitled  to  have  all  of  those 
warrants  which  were  issued  for  necessary  expenses  in  main- 
taining the  county  government  deducted  from  its  indebted- 
ness as  considered  with  reference  to  the  debt  limit,  and,  upon 
that  being  done,  that  all  of  the  warrants  issued  for  other 
purposes  were  within  the  debt  limit  and  consequently  that 
the  whole  were  valid.  But  this  contention  can  not  be  sus- 
tained. What  the  couii:  decided  in  that  case  was  that  where 
a  county  had  reached  the  limit  of  its  indebtedness  it  could 
thereafter  issue  its  obligations  for  those  expenses  necessary 
to  maintain  its  existence,  the  particular  questions  being  the 
validity  of  warrants  issued  for  jurors'  fees,  witness  fees  in 
criminal  proceedings,  sheriffs'  expenses  in  serving  criminal 
process,  and  expenses  incurred  at  the  general  state  election. 
And  with  that  holding  we  are  well  content,  for,  that  the 
maintenance  of  its  government  is  of  paramount  importance 
needs  no  argument,  and  it  can  not  be  done  without  money 
or  resorting  to  the  county's  credit  in  some  way*  But  in  a 
case  like  this,  where  a  part  of  the  warrants  which  were  is- 
sued for  such  necessary  expenses  were  issued  at  a  time  when 
the  debt  limit  had  not  been  reached,  the  same  could  not  be 
deducted  from  the  amount  of  indebtedness  outstanding  in 
order  that  an  equal  amount  of  warrants  issued  for  other 
purposes  after  the  debt  limitation  had  been  reached  could 
be  substituted  and  thus  rendered  valid.  Before  the  debt 
limit  was  reached  the  county  was  issuing  its  warrants  for 
those  necessary  expenses  and  also  for  those  not  essential  to 
the  maintenance  of  the  county  government,  but  which  were 
yet  permissible  within  the  limitation.  But  there  came  a 
time  when  the  aggregate  amount  of  these  warrants  reached 
the  debt  limit.  From  that  time  on  the  county  had  no  au- 
thority to  issue  its  obligations  for  those  permissible  ex- 
penses which  were  proper  before  then,  and  could  only  is- 
sue its  obligations  for  those  expenses  which  were  essential 
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to  its  existence  and  the  performance  of  its  governmental 
functions,  and  the  validity  of  such  obligations,  when  issued 
by  the  authorily  of  the  commissioners,  is  a  question  of  fact 
for  the  courts  to  determine.  A  different  rule  would  ob- 
tain as  to  those  expenses  incurred  in  running  the  court  or- 
dered by  the  court  itself,  for  here  the  court  would  have  a 
discretion  to  determine  what  was  necessary  for  its  exist- 
ence. It  appears  from  the  statement  given  here  that  some 
of  these  warrants  were  of  that  character,  such  as  jurors' 
fees,  etc.,  but  there  were  many  of  them  issued  for  those 
matters  which  were  in  nowise  essential  to  the  maintenance 
of  the  government,  and  the  issuance  of  all  of  those  was  un- 
authorized after  the  debt  limit  4iad  been  reached. 

One  of  the  contentions  of  the  defendants  is  that  the 
judgment  should  be  reversed  because  it  appears  that  some 
of  the  warrants  were  valid — ^those  that  were  issued  before 
the  debt  limit  had  been  reached  and  those  that  were  issued 
for  those  necessary  expenses  after  such  limit  had  been 
reached — ^and  that  the  injunction  should  only  have  gone 
against  the  others.  But  the  question  is  not  material  here, 
for  the  case  must  be  aflSrmed  for  the  want  of  the  notice, 
as  stated;  but  there  should  have  been  a  finding  determin- 
ing the  amount  of  those  warrants,  had  the  notice  been 
given,  and  the  commissioners  should  not  have  been  enjoined 
from  funding  the  legal  outstanding  warrants.  The  pre- 
sumption, prima  facie,  would  be  that  the  warrants  were 
valid,  and  the  complaint  should  have  contained  an  allega- 
tion that  those  sought  to  be  enjoined  were  not  issued  for 
any  of  the  purposes  for  which  warrants  might  be  issued 
after  the  debt  limit  was  reached,  as  well  as  that  they  were 
in  excess  of  the  debt  limit. 

Affirmed. 

Anders,  Dunbab  and  Re  avis,  JJ.,  concur. 
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Gordon,  J.,  (dissenting). — ^I  dissent.  It  seems  to  me 
that  the  ground  upon  which  the  majority  affirm  the  judg- 
ment, viz.,  a  failure  to  give  notice  calling  for  bids,  was  not 
made  an  issue  in  the  cause.  The  sole  consideration  upon 
which  the  injunction  was  sought,  as  I  read  the  complaint^ 
was  that  the  outstanding  warrants  were  illegal  because  of 
having  been  issued  after  the  limit  of  indebtedness  had  been 
reached  by  the  county,  and  this  appears  to  me  to  have  been 
the  sole  basis  of  decision  below,  as  there  is  no  finding  upon 
the  question  of  notice. 

It  is  a  familiar  rule  of  pleading  that  a  complaint  must 
proceed  upon  a  distinct  and  definite  theory,  and  plaintiff 
must  recover  upon  that  theory  or  he  can  not  recover  at  all. 
But,  irrespective  of  this,  in  my  judgment  no  notice  is  re- 
quired where  the  purpose  is  to  exchange  bonds  for  out- 
standing warrants.  The  statute  authorizes  two  alterna- 
tives: 

"  They  [the  bonds]  may  be  exchanged  at  not  less  than 
their  par  value  for  such  warrants  or  other  outstanding  in- 
debtedness, or  may  be  sold  at  not  less  than  their  par  value, 
and  the  proceeds  used  exclusively  for  the  purpose  of  retir- 
ing and  canceling  such  warrants  and  interest  thereon  or 
other  indebtedness."  Laws  1896,  p.  466,  §  2  (Bal.  Code, 
§  1891). 

The  notice  required  by  section  3  of  the  act  should  be 
held  to  be  necessary  only  where  the  alternative  of  selling 
the  bonds  is  resorted  to.  While  the  language  in  regard  to 
notice  is  broad  enough  to  include  both  alternatives,  it 
seems  to  me  that  an  examination  of  the  entire  act  makes 
it  reasonably  clear  that  notice  is  only  essential  when  the 
bonds  are  to  be  sold.  The  section  (§  3,  p.  467)  providing 
for  notice  makes  it  *^he  duty  of  the  corporate  authorities  to 
meet  with  the  treasurer  of  the  county,  cily  or  town,  pro- 
posing to  issue  such  bonds,  at  his  office  and  with  him  open 
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said  bids,  and  shall  sell  said  bonds  to  the  person  or  per- 
sons," etc.  There  is  a  vast  difference  between  a  sale  and  an 
exchange;  an  exchange  contemplates  the  giving  or  taking 
of  one  thing  in  return  for  another  without  the  intervention 
of  money.  To  say  that  notice  is  required  to  be  given  where 
merely  an  exchange  is  to  be  effected  virtually  renders  nuga- 
tory the  provision  of  the  act  authorizing  an  exchange. 
Clearly  the  only  person  who  could  exchange  a  warrant  for 
a  bond  would  be  the  holder  of  such  warrant.  It  is  also 
probable  that  a  sale  of  the  bonds  could  not  be  consummated 
for  the  reasons  pointed  out  by  this  court  in  State^  ex  rel. 
Jones,  V.  McOraw,  12  Wash.  643  (41  Pac.  893),  where  it 
was  held  that  the  aggregate  amount  of  the  warrants  and 
bonds  must  be  within  the  debt  limit.  Recognizing  this 
difficulty,  it  is  said  in  the  majority  opinion : 

"...  but  the  plaintiff  contends,  notwithstanding 
this,  that  the  notice  should  be  given,  and  that  the  proceed- 
ing could  be  carried  out  in  case  of  an  acceptance  of  a  bid 
made  by  a  party  not  holding  the  warrants  or  any  of  them, 
by  providing  for  a  deposit  of  the  money  with  an  agent,  to 
be  used  in  taking  up  tiie  warrants,  whereupon  the  commis- 
sioners  could  publish  a  notice  calling  the  warrants  in,  in 
which  case  they  must  be  presented  for  payment  or  they 
would  cease  to  draw  interest,  and  that^  as  the  warrants  were 
presented  for  payment  they  could  be  paid  from  the  fund 
so  deposited,  and  exchanged  from  time  to  time  as  they 
came  in  for  the  bonds,  and  asserts  that  this  is  a  common 
practice.  However  this  may  be,  it  certainly  could  be  re- 
sorted to,  and  in  many  cases  some  such  plan  would  have  to 
be  adopted.'' 

It  seems  to  me  that  the  plan  here  approved  is  a  mere 
scheme  of  evasion  unbecoming  the  dignity  of  a  political 
subdivision  of  the  state.  Who  is  the  "agenV  with  whom 
the  money  is  to  be  deposited?  Counties  have  only  such 
agents  as  the  law  has  provided  and  their  duties  are  de- 
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fined  by  law.  Manifestly  the  party  with  whom  the 
funds  are  to  be  deposited  can  not  legally  be  the  agent  of  the 
county,  and  if  he  is  the  agent  of  the  purchaser  what  right 
has  such  person  to  pay  municipal  warrants?  And  how  can 
the  commissioners  call  in  outstanding  warrants  until  there 
is  money  in  the  public  treasury  lawfully  available  for  their 
payment?  The  law  makes  it  the  duty  of  the  treasurer  to 
call  in  warrants  when  he  has  available  funds  with  which 
to  pay  them.  In  my  judgment  the  law  has  provided  a  plain 
method  of  procedure,  and  it  is  unnecessary  to  resort  to  any 
shift  or  artifice  in  order  to  give  effect  to  its  provisions. 

On  the  other  branch  of  the  case  I  fully  concur  in  what 
is  said  in  the  opinion,  but  for  the  reasons  above  noticed  I 
think  the  demurrer  to  the  complaint  should  have  been  sus- 
tained, and  upon  the  findings  of  the  court  the  decree 
should  be  reversed  or  at  least  substantially  modified. 


[No.  2527.    Decided  October  27.  1897.) 

J.  J.  ScHLOTFELDT  ct  al.,  RespoudentSf  v.  Walter  A. 

Bull  et  aL,  Appellants. 

APPEAL  —  KXCKPTI0N8  TO  FINDINGS —REVIEW  OP  RULINGS  ON  EVI- 
DENCE—  STATUTE  OP  LIMITATIONS  —  EVIDENCE  OP  REMOVAL  OP  BAR 
—  INDORSEMENTS  ON   NOTE  —  CREDITS   ON  BOOK   ACCOUNTS. 

In  the  absence  of  exceptions  to  the  findings  of  fact  by  the  trial 
judge,  the  supreme  court  will  not  review  the  action  of  the  lower 
court  in  admitting  testimony  over  the  objection  of  appellant 

The  action  of  the  trial  court,  in  denying  defendant  the  right  to 
introduce  such  testimony  as  he  may  have  bearing  upon  the  issues 
of  the  case,  is  error  warranting  reversaL 
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An  indorsement  of  partial  payment  made  by  the  payee  upon 
the  hack  of  a  promissory  note  after  the  bar  of  the  statute  of 
limitations  was  complete,  is  inadmissible  in  evidence,  unless  it  is 
shown  by  other  eyidence  that  such  payment  had  actually  been 
made  or  that  the  payor  had  assented  to  the  indorsement. 

An  entry  by  a  creditor,  «pon  his  own  books,  of  an  alleged  pay- 
ment of  an  account  by  a  debtor,  is  not  admissible,  in  a  suit  against 
the  debtor,  to  remove  the  bar  of  the  statute  of  limitations. 

Appeal  from  Superior  Coiirt,  Kittitas  County. — Hon. 
Cabsoix  B.  Gbavbs,  Judge.    Reversed. 

Henry  J.  Snivdyy  for  appellants. 

Edward  PruyUy  and  Frank  H.  Rvdhiny  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  in  the  year  1893, 
to  foreclose  a  real  estate  mortgage  executed  to  secure  pay- 
ment of  a  promissory  note  for  $2,000  and  interest,  bearing 
date,  Ellensburg,  Washington,  March  18, 1884,  due  twelve 
months  thereafter.  The  statute  of  limitations  began  to  run 
in  March,  1895,  and  the  complaint  alleges  that  payments 
were  made  upon  the  note  at  various  dates  between  1884  and 
June,  1893.  The  answer  denies  the  making  of  any  pay- 
ments, and  pleads  as  affirmative  defenses,  first,  that  the 
statute  of  limitations  has  run  against  the  note;  and  sec- 
ond, a  counterclaim  existing  against  plaintiffs'  assignors. 
At  the  trial  judgment  and  decree  was  entered  for  the  plain- 
tiffs, from  which  the  defendants  have  appealed. 

Various  errors  are  assigned  by  appellants,  relating  to  the 
introduction  of  testimony  at  the  trial  over  their  objec- 
tion, but  there  were  no  exceptions  to  the  findings  and,  un- 
der numerous  decisions  of  this  court,  we  are  not  permitted 
to  review  these  rulings  in  the  absence  of  exceptions  to  the 
findings.  Rice  v.  Stevens^  9  Wash.  298  (87  Pac.  440); 
Washington  Brich^  etc.,  Mfg.  Co.  v.  Adler,  12  Wash.  24 

5—18  WASH. 
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(40  Pac.  888);    Sehhtfddi  v.  BnU,  17  Wash.  6  (48  Pac 
843). 

After  plaintiffs  had  rested  and  the  court  had  overruled 
defendants'  motion  for  a  nonnsuit,  the  defendants  proceed- 
ed to  offer  evidence,  and  having  examined  two  witnesses 
and  placed  a  third  upon  the  stand,  counsel  for  plaintiffs  ob- 
jected to  any  further  testimony,  and  moved  for  judgment 
on  the  testimony  of  appellant  Walter  A.  BulL  The  mo- 
tion for  judgment  was  sustained,  and  this  is  assigned  as  er- 
ror. Counsel  for  respondents  in  their  brief  say  that,  as  a 
matter  of  fact,  the  court  had  heard  all  of  the  evidence  of- 
fered by  either  party  bearing  upon  the  plea  of  the  statute 
of  limitations,  and  had  overruled  a  motion  to  dismiss  the 
action  based  upon  that  evidence;  that  the  trial  thereafter 
proceeded  only  as  to  the  sufficiency  of  the  counterclaim  set 
up  in  the  answer;  that  upon  that  issue  the  testimony  of  the 
appellant  Bull  had  been  received;  that  in  the  light  of  his 
testimony  no  recovery  could  be  had  upon  the  counterclaim, 
and  that  this  was  the  condition  of  the  case  when  the  motion 
for  judgment  was  made.  But^  unfortunately  for  the  re- 
spondents, this  contention  is  not  borne  out  by  the  record. 
We  quote  the  following  from  the  statement  of  facts: 

'^  Ben  E.  Snipes  was  called  and  sworn  as  a  witness  on  the 
part  of  defendants. 

^'  Mr.  Budkin  on  part  of  plaintiffs,  objects  to  any  further 
testimony,  and  moves  for  judgment  on  the  testimony  of  the 
defendant  himself 

"Mr.  Snively  f attorney  for  appellants]  wants  to  offer 
further  testimony  in  r^ard  to  this  account  and  as  to  all  the 
other  allegations  of  the  answer,  except  the  distribution  of 
the  $16,000,  which  is  not  allowed  by  the  court,  and  Mr. 
Snively  excepts. 

The  judge  then  made  the  following  ruling: 

"  TJlwn  the  statement  of  counsel  that  they  have  no  far- 
ther proof  to  offer  regarding  the  item  of  $16,000  mentioned 
in  the  fourth  paragraph  of  defendants'  answer,  and  referred 
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to  in  the  items  of  account  as  cash  paid  Snipes,  June  7tli, 
1893^  but  does  desire  to  introduce  proof  regarding  the  re- 
mainder of  the  allegations  of  the  answer,  the  court  sustains 
the  motion  of  the  plaintiff  for  judgment  upon  this  answer 
and  proof  against  the  defendant 

"  To  which  ruling  the  defendants  except,  which  excep- 
tion is  allowed  by  the  court." 

We  think  that  the  court  could  not  rightfully  anticipate 
what  evidence  might  be  offered  by  the  defense,  and  it  was 
the  right  of  counsel  to  introduce  such  evidence  as  he  had 
bearing  upon  any  or  all  of  the  issues.  Instead  of  waiving 
that  right,  the  record  shows  that  he  claimed  the  right  "to 
offer  further  testimony  in  regard  to  this  account,  and 
as  to  all  the  other  allegations  of  the  answer J^ 

Inasmuch  as  the  cause  must  be  remanded  for  a  new  trial, 
we  have  deemed  it  advisable  to  notice  some  of  the  rulings 
of  the  court  permitting  testimony  to  be  introduced  over  the 
objection  of  appellants,  in  order  that  the  errors,  if  any, 
may  be  avoided  upon  such  new  trial.  The  first  of  these  re- 
lates to  the  ruling  of  the  trial  court  permitting  the  indorse- 
ments upon  the  note  to  be  received  without  any  other  evi- 
dence of  the  fact  of  payment  or  of  the  assent  of  the  defend- 
ants. In.  Haver,  Admr.,  v.  Schwyhart,  39  Mo.  App.  303, 
it  was  remarked: 

"  But  is  the  indorsement  alone  evidence  that  the  pay- 
ment was  made  at  the  time  stated  in  the  indorsement!  .  We 
think  not.  There  should  be  other  evidence  showing  that 
the  indorsement  was  entered  on  the  note  at  the  time  it  pur- 
ports to  have  been.  ...  In  order  then  for  the  in- 
dorsement to  be  competent  evidence  in  the  case  at  bar,  it 
must  be  shown  aliunde  the  indorsement  itself,  that  it  was 
made  by  the  holder  or  by  his  direction,  before  the  statute 
had  run." 

And  in  Mills  v.  Davis,  113  N.  T.  243  (21  N.  E.  68),  it 
was  held: 
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"  That  an  indorsement  on  the  note  of  part  payment  by 
the  payee  is  insufficient  where  there  is  no  extri^c  proof  of 
the  time  when  the  indorsement  was  made,  or  evidence  of 
explanatory  circumstances." 

See  also  13  Am.  &  Eng.  Enc.  Law,  752,  under  title  'In- 
dorsements," and  authorities  there  collated. 

The  court  also,  over  the  objection  of  defendants,  permit- 
ted plaintiffs  to  introduce  certain  books  kept  by  the  bank- 
ing firm  of  Ben  E.  Snipes  &  Co.,  plaintiffs'  assignors,  for 
the  purpose  of  showing  payments  made  on  account  of  the 
notes.  The  evidence  was  inadmissible  for  the  same  reason 
that  the  indorsements  on  the  note  were  inadmissible;  they 
were  merely  self-serving,  and  not  against  the  pecuniary  in- 
terest of  the  party  making  them.  To  allow  the  books  to  be 
introduced  under  the  circumstances  of  this  case  would  but 
permit  a  person  to  make  evidence  for  himself. 

"  An  entry  by  a  creditor,  upon  his  own  books,  of  an  al- 
leged payment  of  an  account  by  a  debtor,  is  not  admissible^ 
in  a  suit  against  the  debtor,  to  remove  the  bar  of  the  statute 
of  limitations."  Libhey  v.  Brotm,  78  Me.  492  (7  Atl.  114). 

The  court  in  that  case  quotes  approvingly  what  is  said 
by  Chief  Justice  Bigelow  in  Toumsend  Bank  v.  Whitney, 
3  Allen,  455,  viz: 

"  A  party  is  never  permitted  to  introduce  entries  made 
by  himself  in  support  of  his  wvn  case,  except  where  they 
are  offered  to  prove  charges  in  shop-books." 

In  Oberg  v,  Breen,  50  N.  J.  Law,  145  (12  Atl.  203),  a 
suit  on  a  book  account,  which  was  admitted  to  be  barred  by 
the  statute  of  limitations  unless  the  plaintiff's  book  of  ac- 
count was  evidence  of  payment  on  such  claim,  it  was  said: 

"  To  bridge  over  this  long  period,  the  book  contained  a 
numerous  train  of  credits  of  moneys  paid.  The  book  was 
proved  as  a  book  of  original  entries,  and  was  offered  to 
prove  the  account  and  the  credits.    It  was  rejected  at  the 
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trial  as  evidence  for  tlie  latter  purpose.  This  decision,  in 
my  opinion,  was  clearly  right.  A  man's  book  is  not  testi- 
mony in  his  own  favor  touching  the  receipts  of  money  by 
him.*'  ^1 

Other  rulings  complained  of  were  not,  in  our  opinion, 
erroneous,  but,  for  the  reasons  stated,  the  judgment  and 
decree  must  be  reversed  and  the  cause  remanded. 

Scott,  C.  J.,  and  Beavis,  Andeks  and  Dunbak,  JJ., 
concur. 


[No.  2614.    Decided  October  27, 1897.] 

Northwestern  and  Pacific   Hypotheek  Bank,  Re- 
spondent, v.  Douglass  Griffitts«  Appellant 

APPEAL — JUDOMBNT  ON  BUPKRSBDSA8  BOND  —  PAMAGB8. 

Upon  the  dismissal  of  an  appeal  and  affirmation  of  Judgment, 
the  supreme  court  will  not  give  judgment  against  the  appellant 
and  his  sureties  upon  a  supersedeas  hond  for  such  an  item  as  the 
rental  of  premises  inyolved,  when  the  extent  of  damages  sufltered 
by  the  respondent  hy  reason  of  the  supersedeas  does  not  appear 
from  the  record. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
W.  £.  BiOHABDSON,  Judge.    Appeal  dismissed. 

W.  A.  Lewis,  and  Thomas  C.  Qriffitts,  for  appellant. 
Blake  £  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^Respondent  has  moved  to  dismiss  the  ap- 
peal in  this  cause  and  to  a£Srm  the  judgment  of  the  lower 
court,  for  the  reason  that  the  appeal  has  not  been  diligently 
prosecuted.    The  judgment  was  rendered  March  16,  1897, 
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and  on  the  same  day  notice  of  ^  and  bond  on,  appeal  were 
giyen.  Thereafter  the  appellants  caused  a  statement  of 
facts  to  be  settled,  which  became  a  part  of  the  record  on  the 
81st  day  of  July,  1897.  It  appears  that  no  brief  has  been 
served  or  filed  by  appellant,  nor  any  further  steps  taken. 
The  appellant  has  fQed  certain  objections  to  the  allowance 
of  the  motion,  none  of  which  are  thought  to  be  well  found- 
ed, and  there  is  nothing  in  the  record  supporting  them. 
Bespondent  has  brought  up  the  statement  of  facts  and  asks 
judgment  against  the  appellant  and  the  sureties  upon  the 
supersedeas  bond  '^f  or  rental  or  damages  to  the  premises  re- 
ferred to  in  the  judgment,  at  the  rate  of  forty-five  dollars 
($45.00)  per  month,  from  the  date  of  the  appeal." 

Section  24  in  the  act  of  March  8,  1893  (Laws  1893, 
p.  131,  Bal.  Code,  §6523),  governing  appeals,  provides  that 
upon  afiirmance  the  court  shall  render  judgment  ^'against 
both  the  appellant  and  his  sureties  in  the  appeal  bond  for 
the  amoont  recoverable  according  to  the  condition  of  the 
bond,  in  easB  9uch  amount  can  he  aseefioined  hy  {he  court 
ivitkout  an  is9ue  and  trial.** 

We  are  unable  to  say  from  the  record  what  damage  the 
respcmdent  has  auataiaed  by  reason  of  the  supersedeas  in 
this  case,  and  think  that  question  must  be  left  for  deter- 
mination in  an  action  upon  the  bond. 

The  motion  to  diamiss  and  affirm  will  be  granted,  and 
judgment  entered  against  the  sureties  for  the  amount  of  the 
judgment  appealed  from,  together  with  interest  and  costs. 

Scott,  C.  J.,  and  Beavib,  Afdsss  and  Dunbas,  JJ., 
concur. 
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[No.  2761 .    Decided  October  27, 1807.] 

Washington  Lk^uor  Company,  ReBponderU,  y.  North- 
west LivB  Stock  Company,  AppeUani. 

•APPBAL  —  BUVFICIBIICT  OF  OB9BBAL   BXCBPTI0N8. 

The  supreme  oourt  will  not  review  the  evidence  In  a  case  upon 
a  general  exception  to  all  the  findings  of  fact  by  the  lower  court* 
unless  it  appears  that  all  the  findings  of  fact  are  manifestly 
erroneous. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Prathbr,  Judge.    AflSnned. 

Pierce  &  BeHdwinj  for  appellant. 

£^.  O.  AUerif  and  Porter  field  £  Bochwelly  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DmxBAJBLy  J. — ^This  acti<m  was  brought  by  the  respondent 
against  Joaepih  Kenmann  and  S.  Summerfield,  partners  do- 
ing bnsineeB  under  the  firm  name  of  Neumann  and  Com- 
pany, the  Northwest  live  Stock  Company,  the  appellant 
here,  and  the  sheriff  of  Spokane  eounfy.  The  action  was 
to  f  oxecloee  a  chattel  mortgage  made  by  Neumann  and 
Summerfield  to  the  respondents;  and  the  appellant,  the 
live  Stock  Company,  and  the  sheriff  were  made  co<lef  end- 
ants  because  the  live  Stock  Cconpany  was  a  judgment  and 
execntion  creditor  of  Neumann  and  Sunmierfield,  and  the 
sheriff  had  seised  and  had  possession  of,  under  the  execu- 
tion, the  stock  of  goods  described  in  the  chattel  mortgage. 
The  defendants  Neumann  and  Summerfield  did  not  appear 
in  the  action.  The  appellant  and  the  sheriff  answered,  al- 
leging that  the  chattel  mortgage  was  made  by  Neumann 
and  Summerfield  without  consideration,  for  the  purpose  of 
defrauding  their  judgment  creditor,  tiie  live  Stock  Com* 
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pany,  and  prayed  that  the  chattel  mortgage  be  adjudged 
fraudulent  and  void  as  to  appellant. 

The  plaintiflF  replied  denying  generally  the  new  matter 
set  up  in  the  answer.  Upon  a  trial  upon  the  merits  the 
court  below  made  the  following  findings  of  fact: 

'^  1.  That  note  and  mortgage  sued  on  in  this  C0,use  was 
duly  and  regularly  executed  on  February  1,  1897,  and  said 
mortgage  was  filed  and  recorded  as  provided  by  law; 

"  2.  That  said  mortgage  was  given  in  good  faith  for  a 
valuable  consideration  and  no  fraud  appearing  in  said  trans- 
action and  is  a  prior  and  existing  lien  upon  the  property 
herein  named; 

'^  3.  That  said  mortgagee  had  cause  to  fear  his  security 
would  become  impaired  or  lost  unless  foreclosure  proceed- 
ings were  b^un,  as  said  property  had  abeady  been  levied 
upon  by  the  sheriff  of  Spokane  county  and  advertised  to  be 
sold ; 

"  4.  That  the  plaintiff  is  the  lawful  owner  and  holder 
of  said  note  and  mortgage; 

'^  5.  That  the  sum  of  $1500  as  principal  and  $32  as  in- 
terest and  the  further  simi  of  $100  as  attorney's  fees,  as 
provided  by  said  mortgage,  amounting  to  the  sum  of  $1,632 
are  now  due  and  payable;" 

whereupon  the  court  made  and  entered  a  judgment  and  de- 
cree of  foreclosure  in  favor  of  the  respondent  and  against 
the  appellant. 

The  burden  of  appellant's  complaint  is  that  the  court 
erred  in  finding  that  the  mortgage  was  given  in  good  faith 
for  a  valuable  consideration,  and  that  no  fraud  appeared  in 
the  making,  execution  and  delivery  of  the  mortgage;  and 
the  court  is  asked  to  review  the  testimony  offered  at  the 
trial  as  evidence  of  the  correctness  of  this  claim.  It  is 
urged,  however,  by  the  respondent  that  no  proper  exception 
was  taken  to  the  findings  of  fact.  The  record  shows  that  the 
exception  made  was  to  this  effect,  to  all  of  which  the  defend- 
ant, the  Northwest  Live  Stock  Company,  excepted.  We  have 
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80  often  held  that  an  exception  of  this  general  nature  is  not 
a  proper  exception  unless  it  appears  that  all  the  findings  of 
fact  are  erroneous  that  it  is  not  necessary  to  discuss  that 
proposition  again.  It  is  evident  in  this  case  that  there  could 
be  no  objections  found,  at  least  to  the  first,  third,  fourth 
and  fifth  findings  of  fact.  The  only  thing,  then,  for  this 
court  to  determine  is,  are  the  conclusions  of  law  justified 
by  the  findings  of  fact.  There  is  no  contention  that  they 
are  not,  and  if  there  was,  it  could  not  be  maintained,  for 
they  naturally  and  irresistibly  flow  from  the  findings  of 
fact. 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Aia>£BS,   Gordon  and  Beavis,  JJ., 
concur. 


[No.  2640.    Decided  October  28. 1807.]  l^  J{f 


Northwestern  and  Pacific  Hypothebk  Bank,  -4p-    '  ig  j? 
peUant,  v.  The  State  of  Washington,  Respondent. 

CLAIMS   AQAINBT  STATS  —  WHAT  ACTIONABLE. 

The  act  authorizing  actions  against  the  state  (Laws  1895,  p. 
188,  BaL  Code,  996608-5612),  and  proTiding  that  "any  person  or 
corporation  haying  any  claim  against  the  state  of  Washington 
shall  have  the  right  to  hegin  an  action  against  the  state  in  the 
superior  court  of  Thurston  county,"  having  been  passed  for  the 
pnrpoM  of  giving  effect  to  art  2,  926  of  the  constitution,  which 
provides  that  "  the  legislature  shall  direct  by  law  in  what  man- 
ner and  in  what  courts  suits  may  be  brought  against  the  state,"  • 
Is  remedial  in  its  nature  and  entitled  to  a  liberal  construction; 
and,  thus  construed,  the  word  "  claim  "  used  in  the  statute  must 
be  held  to  mean  "  cause  of  action." 

The  act  authorizing  suits  against  the  state  by  "any  person 
having  any  claim  against  the  state  "  does  not  restrict  action  to 
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claimft  Arising  out  of  money  demands  due  from  the  state,  but  is 
comprehensive  enough  to  include  actions  in  equity,  such  as  one 
seeldng  to  have  a  Judgment  lien  of  the  state  declared  subject 
to  a  prior  mortgage. 

Appeal  from  Superior  Courts  Thurston  County. — ^Hon. 
Chables  H.  Ayes,  Judge.    Reversed. 

0,  0.  EUiSy  and  A,  H.  Dennum^  for  appellant. 

P.  H.  Winstan,  Attorney  General,  and  Thomds  Jf. 
Vancey  Aea^t  Atty.  Gen^,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  action  was  instituted  by  the  appellant 
in  the  superior  court  of  Thurston  county,  for  the  purpose 
of  having  a  judgment  awarding  a  lien  in  respondent's  favor 
against  certain  lands  in  King  county  decreed  to  be  subject 
to  a  prior  mortgage  held  by  plaintifp  upon  said  lands.  A 
demurrer  upon  the  ground  that  the  superior  court  had  no 
jurisdiction  was  sustained,  and,  the  plaintiff  electing  to 
stand  on  its  pleading,  judgment  of  dismissal  was  rendered, 
and  the  cause  appealed.  The  question  to  be  determined  i% 
does  the  act  approved  March  20,  1895  (Session  Laws,  p. 
188),  confer  jurisdiction  upon  the  superior  court  of  Thurs- 
ton county  to  hear  and  determine  controversies  of  the  char- 
acter herein  involved.  The  act  is  entitled  ''An  act  author- 
izing actions  against  the  state.''  Section  1  (Bal.  Code^ 
§  5608)  provides  that 

''  Any  person  or  corporation  having  any  claim  against 
the  state  of  Washington  shall  have  the  right  to  b^  an 
action  against  the  state  in  the  superior  court  of  Thurston 
county." 

The  section  further  provides  for  like  pleadings  as  in  oth- 
er actions.  Section  2  of  the  act  (Bal.  Code,  §  6609)  pro- 
vides that  the  complaint  shall  be  served  upon  the  attorney 
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general,  and  also  upon  the  secretary  of  state.  Section  3 
(Bal.  Code,  §  5610)  provides  that  the  attorney  general  shall 
appear  and  act  as  conusel  for  the  state,  and  that  appeals 
'^may  be  taken  to  the  supreme  court  of  the  state  as  in  other 
actions."  Section  4  (Bal.  Code,  §  6611)  provides  that  no 
execution  shall  issue  against  the  state  on  any  judgment,  but 
when  final  judgment  is  given  against  the  state,  the  auditor 
shall  audit  and  pay  the  amount  of  damages  and  costs  there- 
in av^arded  upon  a  certified  transcript  of  such  judgment 
being  furnished.  The  last  section  of  the  act,  section  6  (Bal. 
Code,  §5612),  makes  the  statute  of  limitations  applica- 
ble to  actions  against  the  state. 

It  is  the  contention  of  the  attorney  general  that  the  word 
^claim"  used  in  section  1  of  this  statute  means  a  claim  for 
money;  that  the  statute  is  one  in  derogation  of  common 
law,  and  should  be  strictly  construed. 

On  the  other  hand,  appellant's  contention  is  that  the 
statute  is  a  remedial  one  passed  in  furtherance  of  a  constitu- 
tional provision,  and  that  it  should  receive  a  liberal  con- 
straction,  and  much  authority  has  been  cited  in  support  of 
the  respective  views  of  counsel.  But  we  think  the  statute 
mutt  be  construed  as  having  been  passed  for  the  purpose  of 
giving  effect  to  section  26,  article  2,  of  the  state  oonstitu- 
ticm^  requiring  that 

• 

^  The  legislature  shall  direct  by  law  in  what  manner  and 
in  what  courts  suits  may  be  brought  against  the  state.'' 

By  this  provision  we  think  it  was  intended  that  the  state 
might  be  permitted  to  be  sued  in  like  manner  as  an  indi- 
vidual, and  it  was  left  to  the  legislature  to  determine  in 
what  court  such  suits  should  be  brought,  and  to  prescribe 
the  method  of  procedure.  In  the  light  of  this  constitutional 
provision  we  throk  that  the  word,  ^laim,"  used  in  the  stat- 
ute was  intended  to  mean,  and  should  be  given  the  same 
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meaning  as  the  term  or  phrase,  "cause  of  action."  We 
think  the  question  is  in  nowise  affected  by  the  provision  of 
section  4  of  the  act  requiring  the  auditor  to  pay  damages 
and  costs  awarded  against  the  state  by  any  judgment.  That 
section  ought  not  to  be  construed  as  a  limitation.  The  word 
"suits"  as  used  in  the  constitution,  section  26,  stipra,  is  not 
used  in  a  restricted  sense  nor  limited  to  suits  for  the  recov- 
ery of  money  only.  Nothing  in  the  provision  warrants  any 
such  interpretation.  We  think  the  word  was  used  in  a 
more  comprehensive  sense;  ^when  the  legislature  under- 
took to  make  the  provision  effective,  it  is  not  to  be  sup- 
posed that  it' intended  to  provide  a  method  for  bringing 
some  only  of  the  suits  contemplated  by  the  constitution. 
The  word  "claim"  has  been  variously  defined. 

"  In  a  statute  authorizing  the  courts  to  order  a  bill  of 
particulars  of  the  'claim'  of  either  party,  'claim'  is  co-exten- 
sive with  'case,'  and  embraces  all  causes  of  action  and  all 
grounds  of  defense."  Black's  Law  Dictionary,  under  word 
"Claim." 

And  in  Minick  v.  City  of  Troy,  83  N.  Y.  614,  it  was 
construed  as  synonymous  with  "cause  of  action." 

In  Prigg  v.  Pennsylvania,  16  Pet.  616,  the  United 
States  supreme  court,  Stoey,  J.,  say: 

"  What  is  a  claim?  It  is,  in  a  just  juridical  sense,  a  de- 
mand of  some  matter  as  of  right  made  by  one  person  upon 
another,  to  do  or  to  forbear  to  do  some  act  or  thing  as  a 
matter  of  duty." 

See,  also.  United  States  v.  Wilcox,  4  Blatchf.  385; 
Darby  v.  Wright,  3  Blatchf..  170;  Ellis  v.  PoXkemus,  27 
Cal-  360;    Gray  v.  Palmer,  9  Cal.  636. 

In  the  last  case  cited  the  court  say : 

"  The  word  claim  is  certainly  a  very  broad  term,  when 
used  in  certain  connections,  and  in  reference  to  certain  mat- 
ters.   Lord  Coke  truly  says,  that '  the  word  demand  is  the 
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largest  word  known  to  the  law,  save,  only,  claim;  and  a 
release  of  all  demands  discharges  all  right  of  action.' 
Chief  Justice  Nelson  says:  '  The  word  claim  is  of  much 
broader  import  than  the  word  debt,  and  embraces  rights  of 
action  belonging  to  the  debtor,  beyond  those  which  may  ap- 
propriately be  called  debts/  " 

The  order  and  judgment  will  be  reversed,  and  the  cause 
remanded  with  directions  to  the  superior  court  to  overrule 
the  demurrer. 

Scott,  C.  J.,  and  Dunbab,  Aitdebs  and  Beavib,  JJ., 
concur. 


[No.  2716.    Decided  October  28, 1897.] 

George  P.  Wright,  as  State  Grain  Inspector,  Appel- 
lant, V.  Lilly,  Bogardus  <&  Company,  Respondent, 

OBAIN  INSPECTION  —  CONSTBUCTION  OF  STATUTE. 

The  act  of  March  19,  1895  (LaWs  1895,  p.  258,  Bal.  Code, 
fi§  2868-2909),  providing  for  the  Inspection  of  grain  by  a  state 
grain  inspector,  contemplates  only  such  grain  as  is  received  at 
designated  points  for  milling  or  export,  and  does  not  require  in- 
spection of  grain  shipped  for  any  other  purpose  to  any  point 
within  the  state. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  E. 
D.  BsNSOK,  Judge.    AfiSrmed. 

P.  H.  Winston,  Attorney  General,  and  Thom^as  M. 
Vance,  AasH  Atty.  Gten'l,  for  appellant. 

Stratum,  Lewis  dc  Powell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDOir,  J. — ^This  action  was  brought  by  appellant  as 
state  grain  inspector,  to  recover  fees  alleged  to  be  due  for 
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inspecting  certain  grain  in  the  city  of  Seattle.  Defendant 
admits  the  inspection  in  quantity  and  at  the  times  specified 
in  the  complaint,  and  for  a  defense  alleges,  first,  that  the 
act  of  March  19,  1895  (ch.  109,  Laws  1895,  p.  253,  Bal. 
Code,  §§  2868-2909),  providing  for  inspection  and  weigh- 
ing of  grain,  was  in  violation  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  and  also  of  sec- 
tions 3  and  12  of  article  1  of  the  constitution  of  this  state; 
and  second,  that  the  grain  inspected  was  not  subject  to  in- 
spection under  the  act  for  the  reason  that  it  was  not  grain 
intended  for  'billing  or  export,"  and  that  it  was  purchased 
by  defendant  at  a  point  in  this  state  and  brought  upon  its 
own  steamboat  to  its  dock  and  warehouse  in  the  city  of  Se- 
attle, there  to  be  used  in  trade  and  sale  in  the  usual  course 
of  business,  as  feed  for  livestock  only,  no  part  being  for 
milling  or  export;  that  no  other  person  whatever  had  any 
interest  in  the  grain  or  its  grade,  weight  or  quality.  Of  all 
of  which  facts  plaintiff  had  knowledge.  These  facts  being 
admitted  in  open  court,  judgment  was  rendered  upon  the 
pleadings  in  favor  of  the  defendant  and  the  plaintiff  has 
appealed. 

We  shall  not  extend  this  opinion  beycmd  the  determina- 
tion of  the  one  question,  viz.,  does  the  ret,  assuming  it  to  be 
constitutional,  require  the  inspection  of  grain  of  the  charac- 
ter shipped  for  the  purpose  shown  by  the  admitted  facts 
herein?  We  think  the  question  must  be  answered  in  the 
negative.  Section  1  of  the  act  provides  for  the  appoint- 
ment by  the  governor  of  the  state  grain  inspector.  By  sec- 
tion 2, 

"  The  cities  of  Seattle,  Tacoma  and  Spokane  are  hereby 
provided  with  state  inspection  under  this  act,  and  such 
other  places  in  the  state  where  grain  is  received  in  carload 
lots  for  milling  or  export  may  be  designated  as  places  for 
such  inspection  by  the  state  grain  commission." 
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It  is  thus  seen  tfaat^  in  designating  places  for  grain  in- 
spection the  legislature  had  in  mind  only  those  places  where 
grain  was  received  in  carload  lots  *^or  milling  or  export." 
Grain  shipped  for  any  other  purpose  to  any  point  within 
the  state,  no  matt^  in  what  quantities,  does  not  entitle  such 
point  to  be  made  a  place  of  inspection.  It  seems  to  us, 
therefore,  that  inspection  was  meant  to  be  provided  by  the 
legislature  for  grain  intended  ^^or  milling  or  export,"  and 
to  be  confined  to  such  grain.  We  are  unable  to  discover 
anything  in  the  act  (which  embraces  forty-two  sections)  at 
all  inconsistent  with  this  view,  and,  as  this  requires  an  af- 
firmance of  the  judgment,  we  think  we  ought  not  to  enter 
upon  a  discussion  of  other  subjects  not  necessarily  involved 
in  the  decision  and  which  may  better  be  left  for  future  de- 
termination, should  such  determination  become  necessary. 

The  judgment  appealed  from  is  affirmed. 

Scott,  C.  J.,  and  Ain>EB8,  Dttnbab  and  Beavis,  JJ., 
concur. 


(No.  2749.    Decided  October  28, 1897.] 

McBroom   &   Wilson   Company,   Appellant,  v.  J.  E. 

Gandy  et  al.,  Respondents. 

APPEAIi — SBRVICJB   OF  MOTION  FOB  NEW  TRIAL  —  DISCRETION  OF  COURT 

AS  TO  GRANTING  NEW  TRIAL. 

Wbere  it  appears  from  the  record  that  a  motion  for  a  new 
trial  was  filed  and  notice  of  the  motion  served  upon  the 
same  day,  and  there  Is  nothing  to  show  that  the  service  preceded 
the  filing,  the  serrloe  must  be  deemed  sufficient. 

The  action  of  the  lower  court  In  granting  a  new  trial  will  not 
he  reviewed  on.  appeal,  unless  there  appears  to  be  an  abuse  of 
the  discretion  vested  in  the  lower  court  in  such  matters. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
W.  E.  RicHABDsoN,  Judge.    Affirmed. 

McBroom  &  McBroom^  for  appellant. 

Jones,  Voorhees  &  Stephens^  Adolph  Munter,  and 
Feighan  &  Ludderiy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^Appellant,  plaintiff  in  the  lower  court,  ap- 
peals from  an  order  setting  aside  a  verdict  of  the  jury  in  its 
favor  and  awarding  a  new  trial.  In  this  court  he  assigns 
two  grounds  of  error:  (1)  That  neither  the  notice  of  mo- 
tion nor  the  motion  itself  was  served  after  the  filing  there- 
of. (2)  "That  the  court  erred  in  granting  a  new  trial  for 
the  reason  that  the  verdict  was  supported  by  the  evidence 
and  no  prejudicial  error  was  committed  at  the  triaL" 

As  to  the  first  assignment,  the  record  shows  that  the  no- 
tice of  motion  for  a  new  trial  was  filed  with  the  clerk  of 
the  superior  court  April  3,  1897,  at  10  o'clock  a.  m.,  and 
the  notice  itself  bears  this  indorsement:  "  Service  accepted 
this  3d  day  of  April,  1897.  McBroom  &  McBroom^  Attor- 
neys for  Plaintiff."  It  cannot  be  said  from  the  record  that 
the  service  preceded  the  filing,  and  within  the  rule  adopted 
by  this  court  in  Turner  v.  Bailey ,  12  Wash.  634  (42  Pac 
115),  the  service  was  sufficient. 

As  to  the  remaining  ground,  we  have  repeatedly  held 
that  "the  granting  of  a  new  trial  is  a  matter  addressed  large- 
ly to  the  discretion  of  the  lower  court,"  and  that  the  order  of 
the  court  thereon  will  not  be  disturbed  except  for  an  abuse 
of  discretion.  Rineihart  v.  Watson,  11  Wash.  526  (40  Pac. 
127);  Corbitt  v.  Harrington,  14  Wash.  197  (44  Pac. 
132);  Rotting  v.  Cleman,  12  Wash.  615  (41  Pac.  907); 
State  V.  Symes,  17  Wash.  596  (50  Pac.  487). 

In  Rotting  v.  Cleman,  it  was  said: 
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''On  appeal  the  orders  of  the  trial  court,  in  granting  or 
refusing  new  trials,  will  not  be  disturbed  where  the  record 
shows  a  substantial  conflict  in  the  testimony." 

We  also  think  that  the  charge  to  the  jury  was  not  in  har- 
mony with  the  views  expressed  by  this  court  in  Nelson  v. 
Flagg^  antSy  p.  39. 

For  these  reasons  the  order  appealed  from  is  affirmed. 

SooTT,  C.  J.,  and  Reavis,  Aitders  and  Dunbar,  JJ., 
concur. 


[No.  2502.  Decided  October  30. 1897.] 

The  City  of  Spokane  et  al.y  Respondents,  v.  Amster- 
DAMSCH  Trustees  Kantoor,  Appellant 

DTJUMCTION — BIGHT  TO  IN  .ACTIONS  INYOLVOrG  TITLE  TO  REALTY  — 
APPOINTMENT  OF  BBCEIYBB8  TO  TAKE  CHABGB  OF  BEALTY  IN  CON- 
TBOYEB8Y  —  PROOF  OF  FBAUD. 

Where  an  action  involyes  the  title  to  real  estate  in  the  pos- 
session of  defendant  under  claim  of  title,  and  a  Us  pendens  notice 
has  been,  filed  by  plaintiff  at  the  time  of  commencing  the  action, 
plaintiff  is  not  entitled  to  an  injunction  against  defendant  to 
restrain  a  transfer  of  the  property  pending  the  suit 

In  such  a  case,  even  if  the  filing  of  a  lis  pendens  notice  would 
not  opiate  as  a  complete  protection  of  the  rights  of  plaintiff, 
he  would  not  be  entitled  to  an  injunction,  unless  he  could  show 
by  proof  that  defendant  was  threatening  to  transfer,  or  in  some 
way  interfere  with,  the  title  to  the  property,  or  inflict  some  ir- 
reparable injury  thereto. 

A  receiver  pendente  lite  should  not  be  appointed,  upon  motion 
of  plaintiff,  to  take  possession  of  real  estate  in  controversy,  which 
is  in  the  possession  of  defendant  under  a  claim  of  title,  when 
it  is  not  made  to  appear  both  that  plaintiff  has  a  strong  ground 
of  title,  with  a  reasonable  probability  of  ultimately  prevailing, 
and  that  there  is  imminent  danger  to  the  property  or  to  its  rents 
and  profits,  in  case  the  court  does  not  interfere. 

6—18  WASH. 
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A  plaintiff  is  not  entitled  to  have  a  receiver  of  real  estate  ap- 
pointed pending  action  against  a  defendant  in  possession  under 
claim  of  title,  even  if  there  appears  strong  probahillty  of  the 
plaintiff  ultimately  establishing  his  title  thereto,  when  it  appears 
that  defendant  is  properly  caring  for  the  buildings  and  improve- 
ments on  the  land,  that  he  is  solvent  and  capable  of  responding 
in  damages  for  any  loss  of  rents  and  profits  likely  to  be  sus- 
tained by  the  plaintiff,  or  that  he  is  willing  and  able  to  execute 
a  sufficient  bond  to  account  for  the  rents  received  from  the  prop- 
erty during  the  litigation. 

Fraud  cannot  be  established ^  by  mere  proof  of  negligence  or 
failure  to  perform  a  duty,  although  such  failure  may  be  sufficient 
to  establish  a  liability. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
James  Z.  Mooee,  Judge.    Reversed. 

BinJcleyy  Taylor  &  McLaren,  and  Graves,  Wolf  & 
Graves,  for  appellant. 

William  H.  Plummer,  and  Samuel  B.  Stem  (Cyrus 
Happy,  and  W.  T.  Birdsall,  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Andees,  J. — ^The  Spokane  Falls  Water  Power  Company 
is  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  this  state.  Prior  to  May  20,  1895,  it  was 
the  owner  of  certain  real  estate  in  the  city  and  county  of 
Spokane,  upon  which  it  appears  there  was  a  valuable  water 
power.  On  that  day  it  sold  and  conveyed  said  real  estate, 
together  with  all  its  franchises  and  privileges  to  an  alleged 
domestic  corporation  known  as  the  Northwestern  Milling 
and  Power  Company,  for  the  expressed  consideration  of 
$150,000  in  cash  and  2,500  shares  of  the  capital  stock  of 
said  company  of  the  par  value  of  $100  each.  Immediately 
thereafter  the  Northwestern  Milling  and  Power  Company 
executed  to  the  Amsterdamsch  Trustees  Kantoor  a  mort- 
gage, or  deed  of  trust,  of  all  the  property  so  purchased  to 
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secure  a  loan  of  $800,000  for  the  period  of  ten  years,  with 
interest  at  six  per  cent,  per  annum,  payable  semi-annually. 
Subsequently  the  said  company  erected  a  saw-mill  upon 
these  premises  costing  $50,000,  and  also  expended  the  sum 
of  $40,000  in  the  construction  of  a  flouring  mill,  which  has 
never  been  completed  so  as  to  be  capable  of  being  operated. 
Default  was  made  in  the  payment  of  interest  upon  the 
amount  loaned,  and  the  appellant  herein  instituted  proceed- 
ings in  the  superior  court  of  Spokane  county  to  foreclose 
its  mortgage,  or  deed  of  trust.  Judgment  was  rendered  in 
that  proceeding  foreclosing  the  plaintiffs'  mortgage  and  an 
order  of  sale  of  the  mortgaged  property  was  made  by  the 
court  and  delivered  to  the  sheriff  for  execution.  There- 
after, the  property  covered  by  the  mortgage  was  regularly 
sold  by  the  sheriff  and  appellant  became  the  purchaser  for 
the  full  amount  of  its  debt  and  interest,  and  thereafter  en- 
tered into  possession  of  the  premises.  About  this  time  the 
receiver  (who  had  theretofore  been  appointed  by  the  court) 
of  the  property  and  effects  of  the  Northwestern  Milling  and 
Power  Company,  was  proceeding  to  sell  its  equity  of  re- 
demption in  the  mortgaged  premises.  At  this  stage  of  the 
proceedings  the  plaintiffs  and  respondents,  claiming  to  be 
stockholders  in  the  Spokane  Falls  Water  Power  Company, 
instituted  this  action  on  behalf  of  themselves,  and  all  other 
stockholders  similarly  situated,  to  set  aside  the  conveyance 
from  the  Spokane  Falls  Water  Power  Company  to  the 
Northwestern  Milling  and  Power  Company,  the  mortgage 
by  the  latter  to  appellant,  the  judgment  in  the  foreclosure 
proceedings  and  the  sale  made  by  virtue  thereof,  and  for 
a  preliminary  injunction. 

The  complaint  is  too  voluminous  and  circumstantial  to 
be  set  forth  at  length  in  this  opinion,  but  it  may  be  said  gen- 
erally that  it  alleged  facts  and  circumstances  tending  to 
show  that  the  transfer  of  this  property  was  illegal,  f raudu- 
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lent  and  Toid,  and  that  appellant  was  cognizant  of,  and 
privy  to,  the  fraud;  that  the  sale  was  illegal  in  that  the 
same  was  neither  authorized  by  the  actual  stockholders  of 
the  corporation  nor  executed  by  the  legal  trustees;  that 
the  alleged  resolution  of  the  stockholders  authorizing  the 
sale  was  made  by  persons  who  were  not  in  fact  such  stock- 
holders, and  that  the  whole  scheme  was  conceived  and  car- 
ried out  for  the  purpose  of  seizing  and  selling  the  property 
of  the  water  power  company  and  using  the  proceeds  there- 
of for  the  benefit  of  the  parties  engaged  in  the  fraudulent 
transaction.  Upon  the  filing  of  the  complaint  and  upon 
motion  of  the  plaintiffs,  an  order  was  made  by  the  court 
awarding  an  injunction  against  the  defendants,  and  ap- 
pointing a  receiver  of  the  property  in  question;  and  the 
court  at  the  same  time  ordered  the  defendants  to  show 
cause  at  a  day  specified  why  such  injunction,  or  restrain- 
ing order,  and  the  order  appointing  the  receiver  should  not 
be  continued  in  force  until  the  final  hearing  of  the  cause. 
On  the  return  day  of  the  order  to  show  cause,  appellant  ap- 
peared and  filed  affidavits  in  opposition  to  those  filed  by  the 
plaintiffs,  and  asked  that  the  said  orders  be  vacated  as  to  it 
on  the  ground  that  no  case  had  been  made  against  it  by  the 
all^ations  of  the  complaint  or  by  the  proof  adduced  before 
the  court.  The  court,  however,  upon  the  hearing  declined 
to  vacate  either  of  said  orders  and  continued  the  injunction 
and  the  receiver  pendente  lite.  From  that  portion  of  said 
orders  affecting  the  defendant,  Amsterdamsch  Trustees 
Kantoor,  this  appeal  is  prosecuted. 

The  order  granting  the  injunction  is  as  broad  and  com- 
prehensive as  it  could  well  have  been  made.  By  it  the  ap- 
pellant was  enjoined  from  prosecuting  or  taking  any  steps 
in  any  action  or  proceeding  against  the  Northwestern  Mill- 
ing and  Power  Company  except  herein,  from  selling  or  in- 
terfering with  any  of  the  property  or  rights,  franchises,  or 
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alleged  equities  of  redemption  in  the  property  described  in 
the  complaint,  and  from  executing  any  deed  or  conveyance 
of  said  property,  or  taking  any  deed,  or  doing  any  act  which 
might  tend  to  give  legal  color  or  force  to  any  claim,  interest 
in,  or  lien  upon,  said  property. 

It  is  alleged  in  the  complaint  that  at  the  time  this  action 
was  commenced  plaintiffs  filed  a  lis  pendens  in  the  cause, 
and  that  they  also  at  the  time  of  the  sale  of  the  property 
under  the  decree  of  foreclosure  gave  notice  of  their  alleged 
claim  thereto  and  rights  therein.  As  to  the  injunction,  it 
is  claimed  by  appellants,  (1)  that  it  should  not  have  been 
granted  for  the  reason  that  the  plaintiffs'  rights  were  fully 
protected  by  the  filing  of  the  lis  pendens  imder  the  statute, 
and  (2)  that  it  should  not  have  been  issued  even  if  the 
lis  pendens  did  not  completely  protect  the  rights  of  plain- 
tiffs because  it  was  not  shown  either  by  the  allegations  of 
the  complaint  or  by  the  proof  that  there  was  any  necessity 
or  reason  for  its  issuance.  We  think  that  these  contentions 
are  not  without  force.  It  is  conceded  that  the  property  in 
question  is  real  estate,  and  the  proof  seems  fairly  to  show 
that  the  defendants  were  in  possession  of  it  at  the  time  of 
the  commencement  of  this  action  and  claiming  a  right  to 
the  property,  and  the  poBsession  thereof,  by  virtue  of  hav- 
ing purchased  it  at  the  sale  made  in  pursuance  of  the  judg- 
ment and  decree  of  the  superior  court.  Under  such  cir- 
cumstances as  are  here  disclosed,  courts  of  equity  will  gen- 
erally refrain  from  interfering  with  the  possession  of  the 
defendant,  unless  it  is  shown  that  such  interference  is  nec- 
essary in  order  to  protect  the  plaintiff  from  irreparable  in- 
jury. And  in  all  cases  the  right  to  the  relief  must  be  clear 
and  reasonably  free  from  doubt.  Tongue  v.  Oastonj  10 
Ore.  328. 

-  It  is  only  when  there  is  no  other  sufficient  remedy  that 
injunction  will  be  granted.     Any  injury  in  this  case  that 
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could  result  to  the  plaintiffs  from  the  continued  possession 
of  the  property  in  controversy  by  appellant  would  be  such 
as  might  result  either  from  a  sale,  or  an  attempted  trans- 
fer, of  the  property  or  from  the  collection  of  the  rents  and 
profits  thereof.  And  as  to  the  disposition  of  the  property 
by  sale,  we  think  the  plaintiffs  were  sufficiently  protected 
by  the  filing  of  the  lis  pendens  as  alleged  in  the  complaint. 
See  Laws  1893,  p.  412,  §  17  (Bal.  Code,  §  4887).  And 
that  being  true,  it  follows  that  there  was  no  necessity  for 
the  issuance  of  the  injunction  in  this  instance  to  restrain  a 
transfer  of  the  property.  See  High,  Injunctions,  §  333; 
Rockford  Watch  Co.  v.  Rumpf,  12  Wash.  647  (42  Pac. 
213);  Messmore  v.  Stephens,  83  Ind.  524;  Stevenson  v. 
Fayerweather,  21  How.  Pr.  449;  Osbom  v.  Taylor,  5 
Paige,  615;  Waddell  u.  Bruen,  4  Ed.  Ch.  671;  Van  Natta- 
Lynds  Drug  Co.  v.  Oerson,  43  Kan.  660  (23  Pac.  1071). 

But  even  if  the  filing  of  the  lis  pendens  did  not  operate 
as  a  full  and  complete  protection  of  the  rights  of  the  plain- 
tiffs in  the  premises,  still,  in  our  opinion,  the  injunction 
should  not  have  been  issued,  for  the  reason  that,  in  so  far  as 
the  appellant  is  concerned,  the  evidence  was  not  sufficient 
to  entitle  the  plaintiffs  to  such  relief.  The  object  and  pur- 
pose of  an  injunction  or  restraining  order  is  to  prevent  some 
threatened  injury  to  the  rights  of  the  plaintiff,  and  it  is 
not  alleged,  nor  does  the  proof  show,  that  this  appellant  is 
intending  or  threatening  to  transfer,  accept  deeds  for,  or  in 
any  way  interfere  with,  the  title  to  the  property  in  contro- 
versy; and  without  such  a  showing  the  plaintiffs  did  not 
bring  themselves  within  the  law  as  announced  by  the  de- 
cisions of  the  courts  and  by  text  writeiB,  or  within  the  pro- 
^dsions  of  our  own  statute  upon  the  subject  of  injunctions- 
Code  Proc.  §  267  (Bal.  Code,  §  5432). 

Nor  do  we  think  that  a  case  was  made  against  appellant 
authorizing  the  appointment  of  a  receiver.    As  we  have  al- 
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ready  observed^  appellant  was  in  possession  of  the  property 
under  a  claim  of  title,  and  in  such  cases  a  receiver  should 
not  be  appointed  except  under  special  circumstances.  The 
rule  is  laid  down  by  Mr.  Beach  as  follows: 

"  Hence,  it  may  be  stated  as  a  general  rule,  that,  as 
against  a  defendant  in  possession,  under  claim  of  title, 
equity  will  not  interfere,  by  appointing  a  receiver,  in  fav- 
or of  a  plaintiff  setting  up  a  mere  legal  title.  There  must 
be  some  special  circumstances  of  imminent  danger  of  loss, 
or  of  irreparable  injury,  or  fraud,  to  warrant  the  court  in 
.interfering  before  the  plaintiff's  title  has  been  established 
at  law.  Accordingly,  in  order  to  obtain  this  relief,  the 
plaintiff  must  make  out  a  case  of  judicial  necessity,  immi- 
nent danger,  or  fraud,  unless  the  court  takes  possession.^' 
Beach,  Keceivers,  §  480. 

The  same  learned  author  in  section  481  states  that  there 
are  two  well  recognized  exceptions  to  this  rule,  and  when 
the  case  comes  fairly  within  either  of  these,  the  court  of 
equity  will  then  exercise  its  discretion  in  appointing  a  re- 
ceiver. The  exceptions  are,  first,  when  the  plaintiff's  title 
is  so  clear  that  there  is  reasonable  probability  of  his  success 
in  a  court  of  law;  and,  second,  when  the  property,  or  its 
rents  and  profits — the  subject  of  the  suit — seem  to  be  in 
inmiinent  danger,  in  case  the  court  does  not  interfere. 

And  Mr.  High,  after  stating  the  law  generally  on  this 
subject,  observes  that 

"The  exceptions  to  the  general  rule  .  .  .  will  be 
found,  upon  examination,  to  resolve  themselves  into  two 
general  conditions,  both  of  which  must  combine  to  warrant 
a  court  of  equity  in  granting  a  receiver  as  against  a  defend- 
ant in  possession.  These  conditions  are,  first,  that  plain- 
tiff must  show  a  strong  ground  of  title,  with  a  reasonable 
probability  that  he  will  ultimately  prevail;  and,  second, 
that  there  is  imminent  danger  to  the  property,  or  to  its 
rents  and  profits,  unless  the  court  shall  interpose."  High, 
Receivers  (3d  ed.),  §  558. 
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It  is  also  said  to  be  the  rule  that 

"  Equity  will  not  disturb  the  possession  of  a  defendant 
holding  under  claim  of  legal  title,  by  appointing  a  receiver 
when  adequate  redress  may  be  had  at  law.  In  accordance 
with  this  principle,  it  is  held  where  plaintiff  shows  no  proba- 
ble cause  for  his  ultimate  recovery,  and  where  it  is  apparent 
that  the  filing  of  a  notice  of  lis  pendens,  in  accordance  with 
the  practice  of  the  state,  will  operate  effectually  to  prevent 
a  transfer  of  the  lands  in  controversy  pendente  Ute,  and 
will  protect  plaintiff's  equitable  interest  therein,  if  any, 
that  a  receiver  will  not  be  granted."  High,  Receivers, 
§  561. 

See  also,  20  Am.  &  Eng.  Enc.  Law,  p.  321 ;  Elwood  v. 
First  National  Bank,  41  Kan.  475  (21  Pac.  678);  State, 
ex  rel.  Oreenland,  v.  District  Court,  13  Mont.  416  (34  Pac. 
609);    Chase's  Case,  17  Am.  Dec.  279. 

While  it  is  true  that  the  respondents  do  not  seek  to  ob- 
tain possession  of  the  premises  in  question,  they  do  claim, 
an  interest  therein  superior  to  that  of  appellant,  and  we 
therefore  think  that  the  principles  announced  by  the  au- 
thorities above  cited  are  applicable  to  the  case  at  bar. 
Whether  the  plaintiffs  have  made  a  case  showing  a  strong 
probability  of  their  ultimate  recovery,  is  not  now  entirely 
free  from  doubt,  but  we  are  strongly  of  the  opinion  that 
it  was  not  shown  that  the  property  in  tbe  possession  of  ap- 
pellant was  in  danger  of  being  injured  or  destroyed.  It  ap- 
pears from  the  proofs  that  the  buildings  and  improvements 
were  properly  kept  and  cared  for  by  appellant,  and  also 
that  the  appellant  is  solvent  and  .capable  of  responding  in 
damages  for  any  loss  of  rents  and  profits  that  might  be  sus- 
tained by  respondents  during  the  pendency  of  this  litiga- 
tion. But  if  there  had  been  no  such  showing  of  solvency 
it  appears  from  the  record  that  appellant  offered  at  the 
hearing  of  the  order  to  show  cause,  to  enter  into  a  bond  to 
the  plaintiffs  in  such  sum,  with  such  conditions  and  with 
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such  sureties  as  the  court  might  designate,  to  account  for 
the  rents  received  from  the  property  during  this  litigation ; 
and  that  offer,  if  made  in  good  faith,  and  we  must  presume 
that  it  was,  constituted  a  good  and  sufficient  reason  for  re- 
fusing to  appoint  a  receiver. 

It  seems  to  be  contended  on  the  part  of  the  respondents 
that  the  court  was  justified  in  its  action  upon  the  ground 
of  fraud  on  the  part  of  appellant.  It  is  claimed  that  the 
agent  of  appellant  knowingly  assisted  in  bringing  about 
the  sale  of  the  property  to  the  milling  company  and  there- 
by participated  in  the  alleged  fraud,  and  that  appellant 
must  therefore  be  held  to  have  been  a  party  to  the  trans- 
action. The  agent  of  appellant,  however,  has  explicitly 
denied  in  his  affidavit  any  knowledge  of,  or  participation  in, 
any  fraud  whatever,  and  we  are  unable  to  perceive  how 
the  mere  fact,  as  claimed,  that  he  ought,  from  an  examina- 
tion of  certain  records  and  documents,  to  have  discovered 
the  alleged  fraudulent  transaction  between  the  parties  to 
the  deed  can  be  considered  as  contradicting  the  affidavit. 
It  appears  that  he  examined  the  articles  of  incorporation 
of  the  two  corporations,  the  deed  of  transfer,  and  perhaps 
some  other  papers,  and  passed  upon  the  title  prior  to  the 
giving  of  the  mortgage  to  appellant.  As  a  general  proposi- 
tion fraud  can  not  be  established  by  mere  proof  of  negli- 
gence or  failure  to  perform  a  duty,  although  a  liability  may 
sometimes  be  established  by  such  failure. 

Although  we  have  carefully  examined  the  whole  record 
sent  up  in  this  case,  we  have  purposely  refrained  from  ex- 
pressing any  opinion  or  intimation  as  to  the  merits  of  the 
action.  Our  sole  object  has  been  to  determine  the  questions 
raised  by  this  appeal,  and  we  feel  constrained  to  hold  that 
there  was  no  legal  necessity  in  this  case  either  for  the  issu- 
ance of  the  injunction  or  the  appointment  of  a  receiver. 
See  Roberts  v.  Washington  National  Banky  9  Wash.  15 
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(37  Pac.  26);  Wales  v.  Dennis,  9  Wash.  309  (37  Pac. 
450);  Brundage  v.  Homey  etc.,  Ass^n,  11  Wash.  287  (39 
Pac.  669);  Sengf elder  v.  Hill,  16  Wash.  355  (47  Pac. 
758). 

But  we  think  appellant  should  execute  such  a  bond  to  the 
respondents  as  it  offered  t  j  execute  at  the  hearing,  in  a  sum 
designated  by  the  trial  court,  and  thus  avoid  the  possibility 
of  a  subsequent  application  for  a  receiver  of  the  rents  and 
profits  of  the  property  involved  in  the  action. 

The  orders  appealed  from  are  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Scott,  0.  J.,  and  Reavis,  Ditnbab  and  Gordon,  JJ., 
concur. 


[No.  2728.    Decided  October  30«  1807.) 

w  ^W|  Thomas   Carstens   et  aJ.,   Appellants^  v.  Samuel   D. 

GusTiN  et  aL,  Respondents. 

APPEAL — JOINDER    OF   PARTIES  —  SURETIES    UPON   BOND   IN  ACTION  OF 
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34  156  CLAIM  AND  DELIYBRT. 
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Where  third  i>artle8  have  obtained  possession  of  personal  prop- 
erty levied  on  by  the  sheriff  by  giving  a  forthcoming  bond  there- 
for, and,  in  an  action  to  try  the  right  of  title  to  the  property^ 
Judgment  has  gone  against  such  claimants  and  their  sureties, 
upon  the  bond,  on  appeal  from  such  judgment  the  sureties  should 
either  be  made  parties  appellant  or  notice  of  appeal  served  upon 
them,  under  the  provisions  of  the  statute  (Laws  1893,  p.  120^ 
§4,  Bal.  Code,  §6503),  that  notice  of  appeal  shall  be  served  upon 
all  parties  to  an  action  who  do  not  join  in  the  appeal. 

The  fact  that  the  sureties  are  named  in  the  body  of  the  notice 
of  appeal  as  appealing  from  the  judgment  is  not  a  sufficient 
compliance  with  the  requirements  of  the  statute,  when  the  notice 
is  not  signed  by  the  sureties  nor  by  their  attorney. 
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In  sach  an  action  of  claim  and  delivery,  while  the  sureties  are 
necessarily  parties  to  the  action,  they  are  not  plaintiffs,  as  their 
principals  are,  and  a  notice  given  by  the  attorneys  of  plaintiffs 
is  not  binding  on  the  sureties. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Appeal  dismissed. 

Humphries^  Humphrey  &  Edsen,  for  appellants: 

If  sureties  may  appeal,  then  the  principals  may  appeal 
for  themselves  and  sureties.  Nolan  v.  Jones,  18  S.  W. 
1107.  Notice  to  principal  is  notice  to  surety.  Baxter  v. 
Marsh,  1  Yerg.  460. 

Sureties  are  not  parties  to  the  cause.  The  claimant  in 
cases  like  this  takes  upon  himself  the  whole  defense,  both 
in  the  lower  courts  and  in  the  supreme  court.  Hudson  v. 
Orafflin,  72  Fed.  202.  Notice  of  appeal  must  only  be 
given  to  parties  of  record.  ''But  this  rule  evidently  applies 
only  to  the  parties  on  the  record.  Sureties  to  a  stipulation 
are  not  parties  to  the  record."  Hudson  v.  Grafflin,  supra; 
Wood  t\  Staudenmayer,  43  Pac.  760.  "  A  surety  upon  a 
supersedeas  bond  is  not  a  party  to  the  suit,  and  is  not  en- 
titled to  notice."    Phelan  v.  Johnson,  46  N.  W.  68. 

John  0,  Barnes,  for  respondents: 

The  mere  fact  that  the  names  of  Cahn  and  Stoelting  are 
recited  in  the  notice  of  appeal  is  not  a  giving  or  service  of 
notice  of  appeal  by  them.  It  is  the  signing  by  them  or 
their  attorneys,  which  makes  the  notice  effectual.  Doer  v. 
Southwestern,  etc.,  Life  Ass^n,  60  N.  W.  225;  Larrahee 
v.  Morrison,  15  Minn.  196;  Eaton  v.  Manitowoc  County, 
42  Wis.  317;  St.  Peter's  Oemeinde  v.  Koehler,  59  Wis.  651. 

By  becoming  sureties  on  the  bond  of  claimants,  Cahn 
and  Stoelting  appeared  in  the  case,  and,  not  having  ap- 
pealed, should  have  been  served  with  notice  of  appeal.  For 
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failure  to  serve  them  the  appeal  must  be  dismissed.  Oline 
V.  Mitchelly  1  Wash.  24;  Nolan  v.  JoneSy  108  Mo.  431; 
Dawson  v.  Parsons,  38  N.  Y.  Supp.  1000;  Estis  v.  Tra- 
hue,  128  U.  8.  226;    Earv&y  v.  Head,  68  Ga.  247. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — ^A  sufficient  statement  of  this  case  is  to  the 
effect  that  the  judgment  creditors  of  Thomas  Jose,  Alonzo 
Jose,  Bernard  Lynch,  Elizabeth  Lynch,  Frederick  Scheuch- 
zer  and  Adella  Scheuchzer,  his  wife,  caused  an  execution  to 
be  issued  out  of  the  superior  court  of  King  county,  and 
placed  in  the  hands  of  the  sheriff  of  said  county,  who,  by 
virtue  thereof,  levied  upon  certain  saw-logs  in  said  coimty 
as  the  property  of  one  of  the  judgment  debtors,  viz., 
Thomas  Jose.  Before  the  sale  of  the  logs,  appellants  here- 
in, Thomas  Carstens  and  Ernest  Carstens,  proceeding  in 
accordance  with  the  provisions  contained  in  sec.  491  el  seq. 
of  2  Hiirs  Code  (Bal.  Code,  §§  5262-5266),  filed  with  said 
sheriff  an  affidavit  of  ownership  and  right  to  possession  of 
the  said  logs  levied  upon,  giving  the  bond  as  required  by 
statute.  The  sureties  in  said  bond  were  Samuel  Cahn  and 
Henry  G.  Stoelting.  On  the  trial  of  the  case  the  court  found 
the  issues  against  Carstens  Brothers,  claimants,  and  entered 
judgment  in  favor  of  Samuel  D.  Gustin  et  al.,  and  against 
Thomas  Carstens,  Ernest  Carstens  and  the  sureties,  Samuel 
Cahn  and  Henry  G.  Stoelting,  and  each  of  them,  for  the 
sum  of  $1,200,  the  value  of  the  logs,  the  logs  having  been 
delivered  to  the  claimants,  Thomas  Carstens  and  Ernest 
Carstens.  Thereafter  a  notice  of  appeal  was  served  upon 
the  attorney  for  Samuel  D.  Gustin  et  ah,  the  important 
part  of  which  notice  was  as  follows: 

^*  Tou  and  each  of  you  are  hereby  notified  that  the  plain- 
tiffs, Thomas  Carstens  and  Ernest  Carstens,  and  Samuel 
Cahn  and  Henry  G.  Stoelting,  their  sureties,  do  hereby  ap- 
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peal  to  the  supreme  court  of  the  state  of  Washington  from 
the  judgment  rendered  herein  in  favor  of  the  defendants 
and  against  the  plaintiffs  Thomas  Carstens  and  Ernest  Cars- 
tens  and  Samuel  Cahn  and  Henry  G.  Stoelting,  their  sure- 
ties. And  they  appeal  from  each  and  every  part  of  said 
judgment  and  from  the  whole  thereof,  which  is  the  only 
judgment  against  them  in  said  cause,  and  was  rendered  on 
the  6th  day  of  July,  1897,  in  the  above  entitled  court. 
(Signed.)  HumphrieSy  Humphrey  &  EdseUj  Attorneys  for 
Plaintiffs." 

No  other  notice  of  appeal  was  given  or  served  or  filed  by 
any  person  or  party,  and  the  notice  given  was  not  served 
upon  any  one  other  than  the  attorney  of  Samuel  D.  Gustin 
el  al.y  the  respondents  herein  named. 

The  respondents  move  to  dismiss  the  appeal  of  the  appel- 
lants herein  for  several  reasons,  but  the  only  one  which  we 
consider  it  necessary  to  discuss  is  the  reason  that  the  sure- 
ties against  whom  the  judgment  was  rendered  were  not 
served  with  notice  of  the  appeal  and  did  not  join  in  the 
appeal.  It  is  contended  by  the  appellants  that,  inasmuch 
as  the  names  of  the  sureties  Cahn  and  Ltoelting  appeared  in 
the  body  of  the  notice,  that  was  sufficient  without  their 
signing  the  same,  the  notice  having  been  signed  rimply 
^HumphrieSy  Humphrey  &  EdseUy  Attorneys  for  Plain- 
tiffs.'' But  we  do  not  think  that  the  mere  mention  of  a 
party's  name  upon  a  bond  or  other  legal  instrument  in  the 
body  of  the  instrument  has  any  force  or  effect  whatever. 
It  certainly  could  not  bind  parties  who  did  not  sign  the  in- 
strument or  execute  it  after  it  had  been  prepared. 

The  main  contention,  however,  of  the  appellants  is  that 
the  sureties  were  bound  by  the  action  of  their  principals 
in  the  case.  Under  our  statute  the  sureties  undoubtedly 
have  a  right  to  appeal,  and  ihat  right  cannot  be  taken  away 
or  limited  in  any  manner  by  the  action  of  the  appellants. 
It  is  also  the  right  of  the  respondents  to  have  all  parties  in 
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lent  and  void,  and  that  appellant  was  cognizant  of  ^  and 
privy  to,  the  fraud;  that  the  aale  was  illegal  in  that  the 
same  was  neither  authorized  by  the  actual  stockholders  of 
the  corporation  nor  executed  by  the  legal  trustees;  that 
the  alleged  resolution  of  the  stockholders  authorizing  the 
sale  was  made  by  persons  who  were  not  in  fact  such  stock- 
holders, and  that  the  whole  scheme  was  conceived  and  car- 
ried out  for  the  purpose  of  seizing  and  selling  the  property 
of  the  water  power  company  and  using  the  proceeds  there- 
of for  the  benefit  of  the  parties  engaged  in  the  fraudulent 
transaction.  Upon  the  filing  of  the  complaint  and  upon 
motion  of  the  plaintiflFs,  an  order  was  made  by  the  court 
awarding  an  injimction  against  the  defendants,  and  ap- 
pointing a  receiver  of  the  property  in  question;  and  the 
court  at  the  same  time  ordered  the  defendants  to  show 
cause  at  a  day  specified  why  such  injunction,  or  restrain- 
ing order,  and  the  order  appointing  the  receiver  should  not 
be  continued  in  force  until  the  final  hearing  of  the  cause. 
On  the  return  day  of  the  order  to  show  cause,  appellant  ap- 
peared and  filed  a£Sdavits  in  opposition  to  those  filed  by  the 
plaintiffs,  and  asked  that  the  said  orders  be  vacated  as  to  it 
on  the  ground  that  no  case  had  been  made  against  it  by  the 
allegations  of  the  complaint  or  by  the  proof  adduced  before 
the  court.  The  court,  however,  upon  the  hearing  declined 
to  vacate  either  of  said  orders  and  continued  the  injunction 
and  the  receiver  pendente  lite.  From  that  portion  of  said 
orders  affecting  the  defendant,  Amsterdamsch  Trustees 
Kantoor,  this  appeal  is  prosecuted. 

The  order  granting  the  injunction  is  as  broad  and  com- 
prehensive as  it  could  well  have  been  made.  By  it  the  ap- 
pellant was  enjoined  from  prosecuting  or  taking  any  steps 
in  any  action  or  proceeding  against  the  Northwestern  Mill- 
ing and  Power  Company  except  herein,  from  selling  or  in- 
terfering with  any  of  the  property  or  rights,  franchises,  or 


SPOKANE  V.  AM8TERDAMS0H  TRUSTEES  KANTOOR.  85 
Oct  1897.]  Opinion  of  the  Court —  Akdbbs,  J. 

alleged  equities  of  redemption  in  the  property  described  in 
the  complaint,  and  from  executing  any  deed  or  conveyance 
of  said  property,  or  taking  any  deed,  or  doing  any  act  which 
might  tend  to  give  legal  color  or  force  to  any  claim,  interest 
in,  or  Uen  upon,  said  property. 

It  is  alleged  in  the  complaint  that  at  the  time  this  action 
was  commenced  plaintiffs  filed  a  lis  pendens  in  the  cause, 
and  that  they  also  at  the  time  of  the  sale  of  the  property 
under  the  decree  of  foreclosure  gave  notice  of  their  alleged 
claim  thereto  and  rights  therein.  As  to  the  injunction,  it 
is  claimed  by  appellants,  (1)  that  it  should  not  have  been 
granted  for  the  reason  that  the  plaintiffs'  rights  were  fully 
protected  by  the  filing  of  the  lis  pendens  under  the  statute, 
and  (2)  that  it  should  not  have  been  issued  even  if  the 
lis  pendens  did  not  completely  protect  the  rights  of  plain- 
tiffs because  it  was  not  shown  either  by  the  allegations  of 
the  complaint  or  by  the  proof  that  there  was  any  necessity 
or  reason  for  its  issuance.  We  think  that  these  contentions 
are  not  without  force.  It  is  conceded  that  the  property  in 
question  is  real  estate,  and  the  proof  seems  fairly  to  show 
that  the  defendants  were  in  possession  of  it  at  the  time  of 
the  commencement  of  this  action  and  claiming  a  right  to 
the  property,  and  the  possession  thereof,  by  virtue  of  hav- 
ing purchased  it  at  the  sale  made  in  pursuance  of  the  judg- 
ment and  decree  of  the  superior  court.  Under  such  cir- 
cumstances as  are  here  disclosed,  courts  of  equity  will  sien- 
eraUy  refrain  from  interferiBg  with  the  poLJon  of  the 
defendant,  unless  it  is  shown  that  such  interference  is  nec- 
essary in  order  to  protect  the  plaintiff  from  irreparable  in- 
jury. And  in  all  cases  the  right  to  the  relief  must  be  clear 
and  reasonably  free  from  doubt.  Tongue  v.  Oaston,  10 
Ore.  328. 

-  It  is  only  when  there  is  no  other  sufficient  remedy  that 
injunction  will  be  granted.     Any  injury  in  this  case  that 
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N.    B.    Bruce,    Respondent,   v.    Mary    Jane    Foley, 

Appellant. 

APPEAL — 8ETTLEMBNT  OF  8TATKMBMT  —  SUFFICIENCY  OF  CERTIFICATE 
—  NOTICE  — PLEADING  —  WAIVER  OF  OBJECTIONS  —  RES  JUDICATA  — 
EVIDENCE. 

Notice  of  the  settlement  of  a  statement  of  facts  Is  nnnecessaiy, 
when  the  statement  has  been  regularly  filed  and  served  upon  the 
respondent,  and  no  amendments  proposed  by  the  latter  within 
the  time  limited  by  law. 

Where  the  review  of  but  a  single  question  is  sought  by  an 
appeal,  and  all  the  evidence  bearing  on  that  question  is  brought 
into  the  record  and  certified  as  all  the  evidence  bearing  thereon, 
it  is  unnecessary  for  the  appellant  to  present  a  statement  certi- 
fied as  containing  all  the  material  facts,  matters  and  proceedings 
in  the  cause. 

Although  the  defense  of  res  fudioata  is  not  properly  admis- 
sible in  evidence,  unless  pleaded  in  the  answer,  yet,  where  proof 
establishing  such  defense  has  been  admitted  without  proper  ob- 
jection, it  should  be  considered  by  the  court  in  determining  the 
cause. 

In  an  action  by  the  lessor  for  damages  for  breach  of  the  con- 
ditions of  a  lease,  the  defendant  is  entitled  to  plead  and  prove 
as  res  judicata  the  Judgment  in  a  former  action  which  was  founded 
on  the  same  breach,  although  the  prior  action  sought  a  cancella- 
tion of  the  lease,  as  well  as  damages,  when  the  evidence  neces- 
sary to  sustain  the  present  action  is  the  same  as  would  have 
been  required  to  sustain  the  former  one. 

There  being  but  one  form  of  action  in  this  state,  the  fact  that 
a  prior  action  of  equitable  cognizance  had  been  adjudged  against 
plaintiff  would  not  preclude  defendant  from  pleading  res  judicata 
to  a  second  action  founded  on  a  claim  for  damages,  when  the 
two  actions  involve  the  same  subject  matter  and  require  the 
same  evidence. 

When  the  record  of  a  former  proceeding  which  has  been  de- 
cided upon  the  merits  is  received  in  evidence  without  objec- 
tion thereto,  although  not  pleaded,  and  the  identity  of  the  causes 
of  action  and  the  parties  is  established,  it  is  not  merely  to  be 
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received  as  evidence  of  a  fact  but  constitutes  in  law  a  complete 
bar  to  a  recovery  in  the  later  action. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
J.  A.  Williamson,  Judge.     Reversed. 

Johnson  NickeiLS,  for  appellant. 

Judson  Applegate,  and  F.  G.  Merrilly  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  brief  of  respondent  contains  a  motion 
to  strike  the  statement  of  facts  because  notice  of  settling 
the  same  was  not  given.  It  appears  from  the  record  and 
is  conceded  by  the  parties  that  the  statement  was  regularly 
filed  and  served,  and  that  no  amendments  were  proposed  or 
filed  within  the  time  limited  by  law.  Under  such  circum- 
stance we  have  held  that  notice  of  the  settlement  of  the 
statement  is  not  required.  State,  ex  rel,  Hersner,  v.  Arthur , 
.  7  Wash.  358  (35  Pac.  120);  Man&y  v.  HaH,  11  Wash.  67 
(89  Pac.  268). 

Another  ground  upon  which  the  motion  to  strike  is 
based  is  that  the  certificate  does  not  show  that  the  state- 
ment "contains  all  the  material  facts,  matters  and  proceed- 
ings in  the  cause,  etc."  We  think  the  objection  is  not  well 
taken.  Appellant  seeks  by  the  appeal  to  review  a  single 
question,  which,  if  decided  in  his  favor,  necessitates  a  re- 
versal. He  has  brought  all  of  the  evidence  bearing  upon 
that  question  into  the  record,  and  the  certificate  covers  it. 
This  is  sufficient  Tompson  v.  Huron  Lumber  Co.,  5  Wash. 
529  (32  Pac,  536).    The  motion  must  be  denied. 

In  1893  the  respondent  by  written  instrument  leased  cer- 
tain real  property  to  the  appellant  for  a  period  of  five  years. 
This  action  was  instituted  to  recover  damages  occasioned  by 
a  failure  of  appellant  to  keep  and  perform  the  covenants  of 
the  lease.    The  trial  resulted  in  a  verdict,  which  was  fol- 
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lowed  by  a  judgment  for  the  plaintiff  (respondent).  There 
was  a  motion  for  a  new  trial  upon  several  grounds,  among 
others  that  the  verdict  was  against  the  evidence,  which  mo- 
tion was  overruled,  and  the  defendant  appeals. 

At  the  trial  the  defendant  introduced  the  record  of  a 
former  action  between  the  same  parties  involving,  we  think, 
the  identical  subject  matter.  The  record  so  introduced  con- 
8isted  of  the  complaint,  anawer,  reply  and  judgment  in  such 
former  action,  coupled  with  parol  proof  of  the  identity  of 
the  parties,  etc.  Appellant  contends  that  the  record  so  intro- 
duced constituted  an  estoppel  and  bar  to  the  maintenance 
of  the  second  action,  and  that  the  verdict  found  against  her 
in  view  of  such  record  was  contrary  to  the  evidence  and 
should  have  been  set  aside.  This  is  the  sole  question  in  the 
cause. 

Against  the  contention  of  appellant  respondent  urges, 
(1)  that  the  judgment  was  not  pleaded;  (2)  that  the  mat- 
ter in  difference  involved  in  the  second  suit  was  not  directly 
involved  in  the  first;  (3)  if  admissible  at  all,  the  record  in 
the  former  cause  was  receivable  merely  as  evidence  of  a 
fact  and  was  not  conclusive.  As  to  the  first  objection 
urged  it  must  be  conceded  that  the  answer  in  the  case  does 
not  set  up  the  prior  adjudication,  and,  had  the  evidence 
been  objected  to  on  the  ground  that  it  had  not  been  plead- 
ed, or  of  variance,  it  would  not  have  been  admissible.  We 
think  the  rule  deducible  from  all  the  authorities  on  code 
pleading  is  that  the  answer  must  contain  allegations  of  aU 
facts,  which,  when  plaintiff's  case  is  established,  the  defend- 
ant must  prove  in  order  to  defeat  a  recovery;  that  a  dis- 
tinct affirmative  defense  can  not  be  given  in  evidence  (over 
objection)  under  a  general  denial;  and  in  such  case  the 
defendant  is  limited  to  a  contradiction  of  plaintiff's  proofe 
and  the  disproval  of  his  case.  Beaty  v.  Swarthout,  32  Barb. 
393;    QHfjUn  v.  Long  Island  R.  R,  Co,,  101  K  T.  348 
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(4  N.  E.  740);  Olazer  v.  Clift,  10  Cal.  303;  Dyson  v. 
Ream,  9  Iowa,  61. 

The  only  objection  olBfered  to  the  introduction  of  the  re- 
cord was  that  ^'in  the  former  action  plaintiff  asked  for  the 
cancellation  of  his  lease,  which  is  not  sought  in  the  present 
action."  Had  proper  objection  been  made,  however,  it 
would  have  been  discretionary  with  the  lower  court  to  have 
permitted  the  answer  to  be  amended;  but  by  neglecting  to 
make  such  objection  the  respondent  has,  we  think,  waived 
the  right  to  urge  now  that  it  was  not  pleaded.  Coats  v. 
West  Coast  Fire,  etc.,  Ins.  Co.,  4  Wash.  378  (30  Pac.  404, 
850);    People  V.  Manning,  48  Cal.  335. 

Where  new  matter  not  properly  pleaded  is  improperly 
received  in  evidence  on  the  trial  without  objection  on  the 
part  of  the  plaintiff,  the  court  in  giving  judgment  must 
take  it  into  consideration.  New  York  Central  Ins,  Co. 
V.  National  Protection  Ins.  Co.,  14  N.  Y.  85;  Coats  v. 
West  Coast  Fire,  etc.,  Ins.  Co.,  supra. 

"  The  judge  is  to  instruct  the  jury  upon  the  whole  evi- 
dence; the  rule  being,  that  a  variance  between  the  plead- 
ings and  the  evidence  is  no  groimd  of  error,  unless  the  evi- 
dence wOrS  objected  to  on  this  ground  at  the  time  it  was  of- 
fered,"   2  Thompson,  Trials,  §2310,  and  cases  there  cited. 

Counsel  for  the  respondent  lay  great  stress  upon  the  lan- 
guage of  section  194,  Vol.  2,  Hill's  Code  (Bal.  Code, 
§  4912),  which  is  that  ^The  answer  of  the  defendant  mv^t 
contain  ...  a  statement  of  any  new  matter  consti- 
tuting a  defense,"  etc.,  but  an  examination  discloses  that 
this  is  the  usual  code  provision  upon  the  subject.  Wait's 
Code  (N.  Y.),  §149;  Deering's  Code  (Cal.),  Vol.  3, 
§437;    Compiled  Laws  Dakota  (1887),  §4914. 

And  section  208,  Vol.  2,  Hill,  (Bal.  Code,  §  4933), 
which  provides  how  judgments  may  be  pleaded  is  identical 
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with  section  161,  Wait's  Code,  section  456,  Deering's  Code, 
and  section  4926,  Compiled  Laws,  supra. 

As  to  the  second  objection  urged,  a  comparison  of  the 
complaint  in  this  action  with  that  in  the  prior  action  shows 
that  the  suits  are  founded  upon  the  same  breaches  in  the 
lease.  It  is  true  that  in  the  former  suit  plaintiff  sought  the 
cancellation  of  the  lease,  as  well  as  damages,  whereas  in 
the  present  action  the  claim  is  for  damages  only:  But  there 
is  an  identity  of  subject  matter  and  it  is  clear  that  the  evi- 
dence necessary  to  sustain  the  present  action  would  have  au- 
thorized a  recovery  by  plaintiff  in  the  former  one. 

Respondent  further  contends  that  the  judgment  in  the 
former  suit  constitutes  no  bar  for  the  reason  that  it  was  a 
suit  in  equity,  whereas  this  is  an  action  at  law.  We  have 
in  this  state  (as  in  most  code  states)  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the 
redress  of  private  wrongs,  and  that  is  known  as  a  civil  ac: 
tion.    2  Hill's  Code,  §  109  (Bal.  Code,  §  4793). 

Under  similar  provisions  in  New  York  the  court  of  ap- 
peals of  that  state  say: 

"As  the  courts  of  the  state  are  now  constituted,  they  ap- 
ply legal  and  equitable  rules  and  maxims  indiscriminately 
in  every  case.  .  .  .  and  now  when  an  action  is  prose- 
cuted we  inquire  whether,  taking  into  consideration  all  the 
principles  of  law  and  equity  bearing  upon  the  case,  the 
plaintiff  ought  to  recover."  New  York  Central  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  14  N".  Y.  86. 

It  is  conceded  by  counsel  that  tlie  issues  in  the  former 
action  were  tried  out  and  judgment  was  given  for  the  de- 
fendant upon  the  merits.  Such  being  the  case,  when  the  re- 
cord of  the  former  proceeding  was  received  in  evidence 
without  objection  thereto,  and  the  identity  of  the  causes  of 
action  and  the  parties  established,  it  constituted  in  law  a 
complete  bar  to  a  recovery  in  the  present  action,  and  the 


IN  RE  CANNONS'  ESTATE.  IQl 


Not.  1897.]  Syllabas. 


verdict  and  judgment  should  have  been  for  the  appellant. 
It  was  therefore  error  for  the  court  to  refuse  to  set  aside 
the  verdict  and  for  that  reason  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Scott,  C.  J.,  and  Anders,   Reavis   and   Dunbar,  JJ., 
concur. 


[No.  2680.    Decided  November  12,  1897.] 

In  the  MiUter  of  the  Estate  of  Jennie  F.  Cannon,  De* 
ceased,  and  in  the  Matter  of  the  Estate  of  A.  M.  Can- 
non, Deceased. 

APPEALABLE    ORDBB  —  ALLOWANCB    TO    WIDOW  —  BIGHT    OF    EXBCUTOB 

TO  APPBAL  —  COMMUNITY    PBOPBBTT. 

An  order  for  the  maintenance  of  a  widow  from  the  interest 
of  her  deceased  husband  in  the  community  estate  of  himself  and 
a  former  wife  is  appealable,  although  a  prior  order  for  the  pay- 
ment of  such  maintenance  from  the  community  estate  of  her 
husband  and  his  former  wife  was  unappealed  from,  when  it  ap- 
pears that  the  later  order  was  intended  to  supersede  the  former 
one. 

When  the  allowance  of  a  claim  or  a  charge  against  an  estate 
will  materially  diminish  it,  the  executor,  in  his  representative 
capacity,  has  such  an  interest  In  the  proceedings  as  to  warrant 
an  appeal  by  him  from  any  order  tending  to  impair  the  estate  in 
bis  hands. 

Upon  the  dissolution  of  the  community  by  the  death  of  the 
wife,  the  remarriage  and  death  of  the  husband,  pending  admin- 
istration upon  the  community  estate,  will  not  create  a  charge 
in  favor  of  his  second  wife  upon  his  interest  in  the  community 
property,  which  would  be  superior  either  to  the  claims  of  com- 
munity creditors  or  to  the  rights  of  heirs  and  devisee's  in  the 
first  wife's  one-half  interest. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
TV.  E.  KioHABDsoN;  Judge.    Reversed. 
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Oravesy  Wolf  &  Graves,  for  appellant. 

Thomas  C.  ChriffittSy  and  Plummer  &  Thayer j  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — ^The  appeal  herein  was  taken  by  H.  E. 
Houghton,  executor  of  said  estates.  Pending  such  appeal, 
upon  the  suggestion  of  the  death  of  said  Houghton,  W.  M. 
Kidpath  was  substituted. 

It  appears  that  on  the  8th  day  of  September,  1893,  and 
for  a  long  time  prior  thereto,  A.  M.  Cannon  and  Jennie  F. 
Cannon  were  husband  and  wife,  residing  in  this  state.  They 
became  possessed  of  a  large  amoimt  of  community  prop- 
erty and  incurred  a  large  community  indebtedness.  Each 
of  them  had  been  married  prior  to  their  intermarriage,  and 
each  had  children  by  such  prior  marriages,  at  the  time  of 
their  respective  deaths.  Jennie  F.  Cannon  died  testate 
on  said  8th  day  of  September,  and  by  her  will  she  appoint- 
ed said  Houghton  and  J.  W.  Binkley  as  executors  there- 
of. On  the  23d  day  of  February,  1894,  the  resignation  of 
Binkley,  as  executor  of  said  estate,  was  accepted,  and 
Houghton  proceeded  to  administer  said  trust.  He  had  prior 
to  this  time  taken  into  his  possession  all  of  the  community 
property  by  virtue  of  his  appointment  as  executor.  After 
the  death  of  Jennie  F.  Cannon,  and  after  said  executor  had 
entered  into  the  possession  of  the  community  estate,  A.  M. 
Cannon  was  married  to  the  petitioner  herein,  Eleanor  D. 
Cannon.  On  the  6th  day  of  April,  1895,  A.  M.  Cannon 
died  testate  in  the  state  of  New  York.  In  his  last  will, 
which  was  probated  in  the  superior  court  of  Spokane  coun- 
ty, said  Houghton  and  said  Binkley  were  likewise  named 
as  executors  of  his  estate.  Binkley  filed  his  resignation  of 
the  trust  and  Houghton  was  appointed  executor  of  the  es- 
tate of  A.  M.  Cannon  on  May  24, 1895.    On  May  13, 1895, 
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Eleanor  D.  Cannon  presented  to  the  superior  court  of  Spo- 
kane county  a  petition,  setting  forth  that  said  A.  M.  Can- 
non had  left  certain  moneys  which  wer3  his  separate  estate, 
and  some  wearing  apparel  and  personal  jewelry,  which  was 
in  her  possession  in  Spokane  county,  Washington,  but  that 
he  had  left  no  homestead,  and  no  property  from  which  a 
homestead  could  be  selected  by  her,  except  a  community 
interest  in  the  estate  of  himself  and  Jennie  F.  Cannon,  then 
in  course  of  administration  in  said  court,  and  that  he  had 
left  no  household  furniture  or  other  articles  specified  by 
law  as  exempt  from  execution.  She  selected  and  claimed 
$500  of  the  simi  of  money  in  lieu  of  the  articles  and  prop- 
erly which  would  be  exempt  from  execution,  and  asked 
for  the  wearing  apparel,  jewelry,  etc.,  of  the  said  A.  M, 
Cannon,  and  also  prayed  for  an  allowance  of  $200  per 
month  for  her  support,  pending  the  administration  of  the 
estate,  for  the  reason  that  the  property  selected  by  her  as 
aforesaid  would  be  insufficient  to  maintain  her  during  such 
administration.  This  petition  was  in  all  things  granted  by 
the  court,  and  the  sum  of  $200  per  month  allowed  her  dur- 
ing the  pendency  of  the  administration  was  ordered  to  be 
paid  by  the  appellant,  with  the  condition  that  none  of  the 
amounts  provided  for  should  be  payable  from  the  com- 
munity estate  of  Jennie  F.  and  A.  M.  Cannon  until  further 
order  of  the  court.  These  several  sums  were  paid  over  to 
her,  and  one  month's  allowance,  to-wit:  the  sum  of  $200 
was  paid  from  the  separate  property  of  A.  M.  Cannon;  this 
exhausted  the  assets  of  his  said  separate  estate,  and  no  furth- 
er sums  were  paid.  Another  petition  was  filed  by  Eleanor  D. 
Cannon  praying  for  an  order  directing  the  payment  of  her 
allowance  out  of  the  other  property,  and  a  citation  was  is- 
sued thereon  to  appellant.  Upon  a  motion  by  him  this  pro- 
ceeding was  quashed  on  January  28,  1897.  But  there- 
after, on  February  23d,  the  court  made  an  ex  parte  order. 
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in  terms  subjecting  all  of  the  property,  both  separate  and 
community,  of  A.  M.  and  Jennie  F.  Cannon  to  the  pay- 
ment of  such  allowance.  It  not  being  complied  with,  a  cita- 
tion was  issued  to  appellant  on  April  10  to  show  cause,  and 
the  parties  appeared  and  a  trial  was  had,  whereupon  the 
court  made  findings  of  fact  substantially  in  accordance  with 
the  foregoing  statement.  After  stating  conclusions  of  law 
thereon  the  court  made  another  order  directing  that  the  al- 
lowance should  be  paid  out  of  the  interest  of  A.  M.  Can- 
non in  the  community  property  of  himself  and  Jennie  F. 
Cannon,  and  should  have  preference  over  the  community 
debts  of  Jennie  F.  Cannon  and  A.  M.  Cannon,  and  the 
debts  of  the  separate  estate  of  A.  M.  Cannon,  and  this  ap- 
I)eal  was  taken  therefrom. 

The  respondent  Eleanor  D.  Cannon  moves  to  dismiss  on 
the  grounds  that  the  order  is  not  an  appealable  one,  and 
because  the  appellant  is  not  a  party  aggrieved.  In  support 
of  the  first  ground  it  is  contended  that  an  appeal  from  the 
last  order  must  be  fruitless  because  no  appeal  was  taken 
from  eitlier  of  the  prior  orders  relating  to  such  allowance. 
But  the  first  order  was  only  made  against  the  separate  es- 
tate of  A.  M.  Cannon,  and  there  was  apparently  no  desire 
to  resist  that.  The  appellant  contends  that  the  second  order 
made  on  February  23,  1897,  was  in  effect  superseded  by 
the  third  order  from  which  the  appeal  was  taken,  and  con- 
tends further  that  it  was  void  because  it  was  made  without 
any  notice  having  been  served  upon  him.  As  we  agree  with 
him  upon  the  first  ground  it  will  not  be  necessary  to  ex- 
amine the  second.  While  in  the  last  order  the  court  recited 
the  order  of  February  23d  and  referred  to  it  as  being  in 
force,  yet  the  last  order  materially  modified  it  by  making 
the  allowance  a  charge  only  upon  the  interest  of  A.  M. 
Cannon  in  the  community  estate  aforesaid  and  in  terms  it 
did  not  purport  to  affect  the  interest  of  Jennie  F.  Cannon 
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thereiii.  If  any  further  support  of  the  proposition  that  the 
second  order  was  superseded  by  the  last  one  is  necessary,  it 
may  be  found  in  the  following  order  contained  in  the  re- 
cord as  made  on  April  24,  1897,  the  date  of  the  last  order, 
viz.: 

"  By  consent  of  all  parties  the  order  made  in  this  matter 
with  respect  to  the  payment  of  allowance  to  Eleanor  D. 
Cannon  is  hereby  set  aside  and  superseded  by  the  findings 
of  fact  and  conclusions  of  law  and  .order  this  day  signed, 
and  the  clerk  is  hereby  directed  to  enter  the  same." 

That  the  order  thereby  set  aside  was  the  second  order  is 
apparent  from  the  fact  that  the  first  order  with  reference 
to  i>aying  the  allowance  from  the  separate  estate  of  A.  M. 
Cannon  had  been  complied  with.  The  respondent,  in  con- 
tending that  the  order  of  February  23d  is  yet  of  force,  must 
have  overlooked  the  order  above  quoted.  In  fact  no  at- 
tention seems  to  be  directed  thereto  by  either  party  in  the 
briefs,  nor,  as  we  recall,  was  it  done  upon  the  oral  argu- 
ment of  the  cause.  We  are  of  the  opinion  that  the  order  of 
April  24th  relating  to  the  payment  of  the  allowance  was 
clearly  appealable  and  that  the  appeal  therefrom  brings  up 
effectually  the  matter  of  directing  the  payment  of  the  al- 
lowance from  the  interest  of  A.  M.  Cannon  in  said  com- 
munity estate  and  making  it  a  preferred  claim. 

We  also  are  of  the  opinion  that  the  executor  could  take 
the  appeal,  even  though  any  of  the  parties  interested  in  the 
proceeds  of  the  estate  could  have  prosecuted  one.  The  case 
is  essentially  different  from  that  of  a  contest  between 
claimants  to  the  estate  as  heirs  or  devisees,  when  it  is  ready 
for  distribution.  There  the  administrator  or  executor  may 
not  take  sides,  for  if  so  he  might  resist  the  rightful  claim- 
ant at  the  expense  of  the  estate  to  which  he  might  ulti- 
mately be  found  entitled.  Such  claims  do  not  impair  the 
estate,  but  relate  only  as  to  who  is  entitled  to  the  same. 


J 
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But  here  was  a  claim  that  would  materially  diminish  the 
estate,  and  it  was  resisted  on  the  ground  that  it  could  not  be 
made  to  any  extent  a  lawful  charge  upon  the  conmiunity 
estate  of  A.  M.  and  Jennie  F.  Cannon;  and  that  is  the  only 
question  we  have  to  consider  in  this  connection.  It  bmng 
the  duty  of  the  executor  to  protect  and  preserve  the  estate 
pending  its  settlement,  in  discharging  such  duty  he  must 
have  the  right  to  appeal  from  an  order  like  the  one  here  in 
question,  and,  without  discussing  the  various  authorities 
cited  by  the  parties,  it  is  sufficient  to  say  that  such  a  right 
is  generally  sustained.  He  acts  in  a  representative  capacity 
and  the  question  of  whether  he  is  a  party  aggrieved,  in  the 
sense  of  being  personally  injured,  cannot  be  made  the  test 
in  determining  his  right  to  appeal.  In  re  Heydenfeldt's  Es- 
tate, 117  Cal.  651  (49  Pac.  713).  The  motion  to  dismiss 
is  denied. 

As  to  the  merits,  the  question  presented  is,  can  the  sur- 
vivor of  the  community  of  husband  and  wife,  after  the  dis- 
solution of  the  community  by  death,  create  a  charge  against 
the  community  estate  which  would  be  superior  to  the  claims 
of  the  creditors  of  the  community,  and  also  to  the  rights 
of  the  deceased  spouse's  heirs  or  devisees  to  a  one-half  in- 
terest in  the  community  property. 

It  would  seem  clear  that  the  allowance  to  the  second 
wife  could  not  be  made  a  charge  upon  the  interest  of  the 
deceased  wife  in  the  community  estate,  but  by  indirection 
the  order  before  us  would  have  just  that  effect.  If  the  in- 
terest of  the  husband  in  the  community  estate  could  be  sub- 
jected to  the  payment  of  this  allowance  as  a  prior  claim, 
the  interest  of  the  deceased  wife  in  the  community  prop- 
erty would  be  subjected  to  the  payment  of  the  community 
debts  to  the  extent  of  the  depletion  of  the  husband's  interest 
therein.  But  it  could  make  no  difference  with  the  prin- 
ciple involved  whether  the  entire  community  estate  would 
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be  required  for  the  payment  of  community  debts,  or  only 
a  portion  of  it,  the  rule  would  be  the  same  whether  the  pro- 
ceeds would  go  to  the  creditors  or  devisees. 

In  Ryan  v.  Fergiisson,  3  Wash .  356  (28  Pac.  910),  this 
court,  in  speaking  of  sections  2411  and  2412  of  the  Code 
of  1881,  which,  with  section  3303  of  said  Code  are  similar 
to  section  1481,  1  Hill's  Code  (Bal.  Code,  §  4621),  held 
that,  upon  the  dissolution  of  the  community  by  the  death 
of  one  member,  no  part  of  the  property  could  vest  in  the 
survivor  except  subject  to  the  community  debts. 

There  has  been  no  change  in  this  rule  by  the  subsequent 
decisions  of  this  court,  nor,  so  far  as  we  are  aware,  by  any 
statute.  An  act  approved  March  20,  1895,  relating  to  the 
descent  of  real  property  (Laws  1895,  p.  197,  Bal.  Code, 
§§"4640-4645),  has  been  cited,  which  provides  that  upon 
the  death  of  either  husband  or  wife  title  to  all  the  com- 
munity real  property  shall  vest  immediately  in  the  person 
or  persons  to  whom  the  same  should  go,  subject  to  the  pay- 
ment of  the  debts,  allowances,  etc. ;  but  if  that  act  were 
retroactive  and  applied  to  a  case  like  this,  it  is  evident  that 
there  is  no  intention  there  to  change  former  laws.  The 
family  allowance  spoken  of  in  section  1  of  said  act  evidently 
means  the  family  as  it  existed  at  the  time  of  the  death  of 
the  deceased  spouse,  and  section  974,  2  Hill's  Code  (Bal. 
Code,  §  6221),  which  was  section  1462  of  the  1881  Code, 
relating  to  the  allowance  to  the  widow  and  minor  children, 
and  making  it  a  preference  to  all  other  charges,  has  refer- 
ence to  the  widow  having  an  interest  in  the  community 
property  as  far  as  that  estate  is  concerned,  in  case  the  hus- 
band died  first,  and  the  minor  children  living  at  the  time 
of  the  dissolution  of  such  community — ^not  a  subsequent 
widow,  should  the  husband  survive  the  first  wife  and  remar- 
ry. The  status  of  the  property  with  reference  to  the  credit- 
ors, heirs  and  devisees  becomes  fixed  at  the  time  of  the  death 
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of  one  member  of  the  community.  The  surviving  member 
could  not  create  a  charge  thereon  by  mortgaging  it,  to  the 
exclusion  of  those  other  parties.  Why  should  he  be  per- 
mitted to  do  so  by  marrying  again?  Even  in  those  states 
where  the  husband  has  the  absolute  control  of  the  com- 
munity property,  real  and  personal,  during  the  existence  of 
the  community,  and  can  convey  all  of  it  without  the  wife's 
consent,  he  could  not  after  her  death  incur  any  separate 
debt  or  liability  which  would  be  a  charge  thereon  to  the 
prejudice  of  the  creditors  of  the  community.  Johnston  v. 
San  Francisco  Sav.  Union,  75  Cal.  134  (7  Am.  St.  Rep. 
129,  16  Pac.  763);  Healey  v.  Ashley,  47  La.  An.  636  (17 
South,  195);  Newman  v.  Cooper^  48  La.  An.  1206  (20 
South,  722).  And  there  would  be  much  more  reason  for 
adopting  a  like  rule  here,  where  he  had  no  such  powers  with 
reference  to  the  real  estate  during  the  existence  of  the  com- 
munity, were  the  statutes  susceptible  of  any  other  construc- 
tion. 

Reversed. 

DuNBAK,  Re  A  VIS,  Anders  and  Gobdon,  JJ.,  concur. 


[No.  2686.    Decided  November  12,  1897.] 

18  103  Isaac    Pincus,    Respondent^   v.    The    Pugkt    Sound 

f28  149  Brewing  Company,  Appellant. 

Ly      ^  NBW  TRIAL  —  SURPRISE  —  RBVIBW  ON   APPEAL. 

18    108 

^  ^^  The  action  of  the  trial  court  in  denying  an  application  for  a 

new  trial,  on  the  ground  that  the  evidence  was  insufficient  to 
support  the  verdict,  will  not  be  reviewed  in  the  absence  of  the- 
evidence  upon  which  the  ruling  was  based. 

The  granting  of  a  new  trial  on  the  ground  of  accident  and  sur- 
prise is  an  abuse  of  the  discretion  reposed  in  trial  courts  in  such 
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matters,  where  it  appears  that  plaintiff  depended  upon  record 
testimony  to  prove  a  material  issue  in  the  case  and  waited  until 
ten  minutes  before  the  testimony  was  required  in  the  trial,  be- 
fore making  demand  upon  the  custodian  of  the  records  to  pro- 
duce it,  when  it  was  discovered  that  the  record  desired  was  miss- 
ing and  could  not  be  found. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabroll,  Judge.    Reversed. 

Campbell  &  Powell,  for  appellant: 

The  affidavit  on  which  the  motion  was  based  does  not 
show  such  accident  or  surprise  as  will  warrant  a  new  trial. 
Surprise  cannot  be  alleged  when  the  evidence  is  within  the 
issues  framed  by  the  pleadings.  Wilson  v.  Waldron,  12 
Wash.  149;  Fist  v.  Fist,  32  Pac.  719;  People  v.  Marks, 
10  How.  Pr.  263;    Francisco  v.  Benepe,  11  Pac.  637. 

It  is  a  well  settled  rule  that  a  new  trial  will  not  be 
granted  because  tie  party  came  to  trial  unprepared. 
Jackson  v.  Roe,  9  Johns.  78;  United  States  v.  Humason, 
8  Fed.  71;  Hamersly  v.  Lambert,  2  Johns.  Ch.  432;  Leavy 
V.  Roberts,  8  Abb.  Pr.  310. 

A  party  surprised  on  a  trial  must  apply  for  relief  at  the 
earliest  practicable  moment,  and  in  such  method  as  to  pro- 
duce least  vexation,  expense  and  delay.  He  will  not  be  al- 
lowed to  speculate  on  the  chance  of  a  favorable  decision  on 
other  points,  and  if  he  fails  on  these  fall  back  on  his  mo- 
tion for  a  new  trial  on  the  ground  of  surprise.  Schellhous  v. 
Ball,  29  Cal.  609;  Helm  v.  First  National  Bank,  91  Ind. 
44;  Cummins  v.  Walden,  4  Blackf.  307;  Sproul  v. 
Resolute  Fire  Ins.  Co.,  1  Lans.  71;  Atkisson  v.  Martin, 
39  Ind.  243;  Oraeter  v.  Fowler,  7  Blackf.  564;  Larri- 
more  v.  Williams,  30  Ind.  18. 

Judson  &  Bennett,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  appeal  from  an  order  of  the  su- 
perior court  setting  aside  the  verdict  of  the  defendant  and 
granting  the  plaintiff  a  new  trial.  The  action  was  for  the 
recovery  of  money  for  rent  alleged  to  be  due  under  a  lease. 
The  answer  was  a  general  denial.  Upon  the  trial  of  the 
cause  the  jury  rendered  a  verdict  for  the  defendant.  Sub- 
sequently the  plaintiff  filed  a  motion  to  set  aside  the  verdict 
and  to  grant  the  plaintiff  a  new  trial,  which  motion  was 
granted  by  the  court.  The  motion  alleged  two  reasons  for 
granting  the  relief  prayed  for:  (1)  Because  the  evidence 
was  insufficient  to  justify  the  verdict,  and  (2)  because  of 
accident  and  surprise  which  ordinary  prudence  could  not 
have  guarded  against.  The  affidavit  in  support  of  the  mo- 
tion was  made  by  the  plaintiff,  and  after  setting  forth  the 
fact  that  the  defendant,  the  Puget  Sound  Brewing  Com- 
pany, leased  from  him  the  building  as  set  out  in  his  com- 
plaint, that  said  building  was  to  be  used  as  a  saloon,  and 
that,  under  the  ordinance  of  the  city  of  Tacoma  regulating 
the  issuance  of  licenses,  before  any  license  could  be  issued 
a  petition  addressed  to  the  council  signed  by  the  party  ap- 
plying for  the  license  and  containing  the  consent  of  the 
owner  of  the  premises  should  be  presented  to  the  city  coun- 
cil and  acted  on  by  that  body,  it  alleged:  That  when  such 
license  is  granted  the  said  petition  signed  by  the  applicant 
for  the  license  and  the  owner  of  the  building  is  preserved 
by  the  clerk  of  the  city  and  becomes  a  public  record;  that 
the  license  was  granted  to  the  defendant;  that  the  defend- 
ant did  make  an  appUcation  in  writing  for  such  license  by 
petition  in  the  form  and  manner  prescribed  by  the  ordin- 
ance, and  that  the  plaintiff  signed  said  petition  and  con- 
sented  in  yriting  that  the  defendant  might  use  and  occupy 
said  premises  for  a  saloon  and  that  the  license  to  plaintiff 
might  issue  for  that  purpose;     that  the  plaintiff  was  ad- 


PINO  08  V.  PUGET  SOUND  BREWING  CO.  m 

Nov.  18©7.)  Opinion  of  the  Court — Dunbab,  J. 


vised  by  his  attorney  that  the  said  petition  and  bond  which 
the  ordinance  required  could  be  had  and  introduced  in  evi- 
dence at  any  time  on  ten  minutes  notice,  if  it  became  neces- 
sary to  do  so;  but  that  when  said  petition  and  bond  were 
called  for  to  be  used  in  evidence  upon  the  trial,  the  clerk 
of  the  city  could  find  neither  the  petition  nor  the  bond,  and 
that  the  officers  of  the  city  have  never  been  able  to  find 
the  same;  that  the  defendant  depended  upon  using  the 
said  petition  and  bond  to  contradict  the  officers  of  the  de- 
fendant company  in  case  they  or  either  of  them  denied 
making  the  lease  from  him,  and  for  that  reason  he  took 
no  steps  to  secure  the  evidence  of  Fisher,  the  man  who 
managed  the  saloon  and  business  of  defendants  in  plain- 
tiff's building;  that  he  could  prove  by  Fisher  that  the  de- 
fendant did  lease  plaintiff's  building  for  one  year  com- 
mencing January  1,  1896,  and  that  defendant  agreed  to 
pay  as  rent  therefor  the  sum  of  seventy-five  dollars  per 
month;  that  Fisher  would  testify  that  he  was  informed  by 
the  general  agent  of  the  defendant  company  that  the  de- 
fendant had  leased  the  premises  from  plaintiff  in  the  pres- 
ence of  Kalenbom,  the  secretary  of  the  defendant  com- 
pany, and  that  he  was  directed  by  them  to  pay  the  rent  of 
said  premises  to  plaintiff,  out  of  the  receipts  of  the  business, 
and  to  charge  the  amount  so  paid  for  rent  to  the  defendant 
company;  that  said  Fisher  was  a  resident  of  British  Co- 
lumbia, and  that  the  plaintiff  would  secure  his  evidence,  to 
be  iised  upon  the  new  trial,  if  one  was  granted. 

This  is  the  substance  of  the  material  part  of  the  affidavit. 
It  is  urged  by  the  respondent  that  this  cause  was  tried  by 
jury,  that  witnesses  testified  for  plaintiff  and  defendant, 
and  that  who  the  witnesses  were  and  what  facts  their  evi- 
dence disclosed  does  not  appear  in  the  record  of  this  cause; 
that  the  granting  of  the  new  trial  was  within  the  discretion 
of  the  court,  that  the  trial  judge,  having  heard  all  the  evi- 
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dence,  was  in  a  position  where  he  had  the  opportunity  of 
determining  every  fact  involved  in  the  application  for  a 
new  trial,  and  that  this  court,  therefore,  is  not  in  a  position 
to  say  whether  the  trial  judge  erred,  for  the  reason  that  it 
has  not  before  it  the  facts  upon  which  the  trial  judge  based 
his  ruling,  and  will  therefore  presume  that  the  trial  court 
was  correct.  The  granting  of  a  new  trial,  it  is  true,  is  a 
matter  which  is  largely  dLscretionary  with  the  trial  court, 
and  appellate  courts  will  not  disturb  the  action  of  a  trial 
court  in  this  respect,  unless  it  plainly  appears  that  such  dis- 
cretion has  been  abused. 

But  the  argument  of  the  counsel  for  respondent  is  not 
pertinent  in  this  case.  While  it  is  true  that  there  was  tes- 
timony offered  in  the  case,  it  also  appears  from  the  an- 
jioiincement  of  the  court  that  the  first  ground  of  motion 
made  by  the  plaintiff,  viz.,  that  the  evidence  was  insuffi- 
cient to  justify  the  verdict,  was  overruled  by  the  court,  and 
we  must,  therefore,  in  the  absence  of  any  record  testimony 
to  the  contrarv,  conclude  that  the  action  of  the  court  with 
respect  to  that  portion  of  the  motion  was  well  founded. 
And  it  further  appears  by  the  order  of  the  court  that  the 
action  of  the  court  was  based  exclusively  upon  the  matters 
and  things  set  forth  in  the  affidavit,  and  that  affidavit  can 
be  as  correctly  inspected  by  the  appellate  court  as  by  the 
judge  who  tried  the  cause.  The  finding  of  the  court  was  as 
follows: 

"  This  cause  coming  on  to  be  heard  on  the  motion  of  the 
plaintiff  to  set  aside  the  verdict  of  the  jury  and  to  grant 
a  new  trial  and  the  court,  after  hearing  the  attorneys  for 
the  plaintiff  and  defendant  and  being  fully  advised  in  the 
matter,  grants  the  said  motion  on  the  second  ground  set 
forth  in  plaintiff's  said  motion  supported  by  the  affidavit 
of  plaintiff  filed  herein,  to-wit:  on  the  ground  of  accident 
and  surprise  which  ordinary  prudence  could  not  have 
guarded  against;    all  of  the  facts  which  constitute  such  ac- 
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cident  and  surprise  are  fully  set  forth  in  the  affidavit  of 
plaintiff  filed  here  in  support  of  said  motion,  and  it  is  now 
ordered  and  adjudged  that  the  verdict  rendered  by  the  jury 
herein  (be)  and  tibe  same  is  set  aside  and  a  new  trial 
granted." 

It  is  the  duty  of  a  litigant  to  be  ready  for  trial  when 
his  cause  is  called.  This  action  was  commenced  nearly  a 
year  before  it  was  tried,  and  the  plaintiff  must,  at  his  peril, 
know  what  proof  is  necessary  to  sustain  the  allegations  of 
the  complaint.  The  answer  was  a  general  denial  and  put 
in  issue  the  lease  which  he  sought  to  establish — ^in  fact,  that 
seems  to  have  been  the  material  question  in  the  case.  This 
does  not  come  under  the  head  of  newly  discovered  testi- 
mony,  but  if  the  petition  should  be  granted  for  any  reason, 
it  would  be  for  the  reason  assigned  by  the  judge,  viz.,  acci- 
dent and  surprise  which  ordinary  prudence  could  not  have 
guarded  against.  We  do  not  think  the  affidavit  developes 
a  case  of  this  kind.  It  is  certainly  not  prudent  for  a  plain- 
tiff to  wait  until  ten  minutes  before  record  testimony  is  re- 
quired, and  then  during  the  progress  of  the  trial  make  a 
demand  upon  the  custodian  of  the  records  for  such  testi- 
mony without  even  having  examined  the  records  to  ascer- 
tain if  the  testimony  which  he  desired  to  offer  was  at  hand. 
But  in  any  event,  if  this  testimony  was  so  essential  to  the 
defendant's  case  that  it  would  warrant  the  granting  of  a 
new  trial,  then  it  was  essential  enough  to  have  warranted 
the  granting  of  a  nonnsuit  or  of  a  continuance.  If  the  mat- 
ter had  been  presented  to  the  court  when  it  was  discovered 
that  the  desired  evidence  could  not  be  obtained,  a  motion 
for  continuance  should  have  been  made  and  the  same  court 
that  granted  the  motion  to  set  aside  the  verdict  would  un- 
doubtedly have  granted  a  motion  for  a  continuance,  on 
terms  or  otherwise.  And  in  any  event,  the  plaintiff  would 
have  been  entitled  to  a  non-suit.    If  he  was  surprised  on 
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the  trial  of  his  case,  his  remedy  was  as  we  have  indicated; 
if  he  was  not;  he  simply  took  chances  on  obtaining  a  verdict 
from  the  jury  on  the  testimony  which  he  had  at  hand;  and 
having  elected  to  submit  his  case  to  the  jury  on  such  testi- 
mony, he  can  not  now  be  heard  to  complain  that  the  testi- 
mony was  insufficient,  and  that  he  could,  on  another  trial, 
produce  more  and  better  testimony.  If  this  practice  were 
tolerated,  no  reliance  could  be  placed  upon  a  judgment,  and 
it  would  becolne  a  favorite  practice  with  litigants  to  obtain 
a  second  trial,  if  unfortunate  in  the  first,  by  neglecting  to 
procure  all  the  testimony  which  might  originally  have  been 
procured  in  the  case. 

We  think  the  court  erred  in  granting  the  new  trial  and 
the  judgment  will  be  reversed  and  the  case  remanded  with 
instructions  to  proceed  in  accordance  with  this  opinion. 

SooTT,  C.  J.,  and  Reavis,  Andees  and  Gokdon,  JJ., 
concur. 


[No.  2743.    Decided  November  12, 1897.] 

^  "!  Nevada  Cook,  Reapondent,  v.  C.  S.  Moody,  Appellant. 


INSOLVENT  COBPOBATION  —  ILLBQAL  PRBFEBENCB. 

Although  a  mortgage  la  given  by  an  insolvent  corporation 
to  a  creditor,  who  has  knowledge  of  its  insolvency,  with  the  in- 
tention and  expectation  that  the  corporation  will,  by  means  of  an 
extension  of  time  of  payment  thus  secured,  be  enabled  to  con- 
tinue business  and  eventually  pay  ofC  its  indebtedness,  the  mort- 
gage constitutes  a  preference  voidable  at  the  instance  of  either 
existing  or  subsequent  creditors,  under  the  rule  that  the  property 
of  an  insolvent  corporation  is  a  trust  fund  for  the  benefit  of  all 
creditors.    (Gobdon,  J.,  dissents). 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon, 
Heney  MoBbide,  Judge.    AflSrmed. 
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E.  C.  Million^  for  appellant. 
J.  K.  Chambers^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  action  was  brought  in  the  nature  of 
a  creditor's  bill  to  wind  up  the  affairs  of  the  Belfast  Shin- 
gle Company,  a  corporation,  and  cancel  a  mortgage  on  its 
property  held  by  appellant,  on  the  groimd  that  an  illegal 
preference  had  been  given  over  the  other  creditors  of  the 
company,  and  resulted  in  a  decree  adjudging  it  insolvent, 
appointing  a  receiver  therefor  and  setting  aside  the  mort- 
gage and  sale  thereunder.  The  appeal  is  taken  from  that 
part  of  the  decree  holding  the  appellant's  mortgage  invalid. 
The  evidence  is  not  brought  here  and  the  contention  is  that 
the  decree  is  not  supported  by  the  findings. 

It  appears  from  the  facts  found  that  in  April,  1896,  said 
company  was  indebted  to  various  creditors  in  about  $9,100, 
including  a  $1,200  purchase  price  mortgage  on  its  machin- 
ery. At  that  time  the  mortgage  in  question  was  given  to 
secure  the  payment  of  $4,800  of  its  indebtedness,  which 
amount  of  claims  appellant  held  as  trustee  for  the  owners 
thereof,  the  officers  of  the  company  representing  at  the  time 
to  appellant  that  the  company  was  indebted  (outside  of 
said  $1,200  mortgage  and  the  claims  secured  by  the  mort- 
gage then  given)  in  only  the  sum  of  $1,000,  when  in  fact 
such  indebtedness  was  much  more  than  that  as  stated,  and 
the  known  liabilities  of  the  company  then  exceeded  its  as- 
sets,  of  which  fact  appellant  had  notice;  but  the  officers  of 
the  company  and  appellant  believed  that  by  extending  the 
time  of  payment  of  said  $4,800  for  one  year  the  company 
could  pay  its  other  debts  and  be  able  to  operate  its  mill  and 
cany  on  its  business.  The  court  found  that  no  fraud  was 
intended  by  appellant  or  the  company,  but  also  found  that 
at  the  time  of  the  executipn  of  said  mortgage  said  company 
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was  unable  to  pay  its  debts  in  the  ordinary  course  of  busi- 
ness affairs  and  was  insolvent  and  would  have  been  com- 
pelled to  shut  down  its  mill  and  cease  doing  business  had 
it  not  been  for  the  execution  of  said  mortgage  and  the  ob- 
taining of  the  extension  of  time  of  payment  of  the  indebted- 
ness thereby  attempted  to  be  secured,  all  of  which  was  well 
known  to  the  said  C.  S.  Moody.  The  company  continued 
to  operate  its  mill  until  ITovember  15  following,  when  it 
shut  down  and  has  not  done  business  since.  On  December 
14,  1896,  appellant  began  an  action  to  foreclose  his  mort- 
gage, and,  there  being  no  defense  interposed,  he  by  de- 
fault took  a  decree  of  foreclosure,  and  had  an  order  of  sale 
issued  and  the  property  sold  at  public  auction,  he  being 
the  purchaser.  The  mortgage  covered  all  the  property  the 
company  owned.  The  company  was  indebted  to  the  re- 
spondent at  the  time  the  mortgage  was  given,  and  she  con- 
tinued in  its  employ  for  some  months  thereafter.  Pay- 
ments were  made  to  her  from  time  to  time,  but  at  no  time 
did  the  aggregate  of  such  payments  equal  the  amount  of 
her  claim. 

Appellant  contends  that,  there  being  no  fraud  in  fact 
attending  the  giving  of  the  mortgage,  and  as  he  had  fore- 
closed it  and  purchased  the  property  before  the  respond- 
ent's suit  was  instituted,  the  decree  should  have  been  in  his 
favor.  But  the  claims  secured  by  his  mortgage  were  of 
no  higher  standing  than  respondent's,  nor,  for  aught  that 
appears,  than  that  of  the  other  unsecured  indebtedness. 
Appellant  then  knew  that  the  company  was  insolvent,  and 
its  property  was  a  trust  fund  for  the  benefit  of  its  creditors. 
The  mere  belief  that  the  company  might  be  able  to  continue 
its  business  and  pay  off  its  other  indebtedness  could  not 
alter  the  legal  status  of  the  property  and  entitle  these  ante- 
cedent debts  attempted  to  be  secured  by  the  mortgage  to  a 
preference  payment,  in  view  of  the  fact  that  the  respond- 


COOK  V.  MOODY.  II7 


Nov.  1897.]  Opinion  of  the  Court— Scott,  0.  J. 


ent's  action  was  promptly  commenced  after  the  f oreclosm^. 
Had  there  been  an  imreasonable  delay  in  this,  another 
question  might  be  presented.  As  it  is,  there  is  nothing  in 
the  case  to  take  it  out  of  the  general  rule,  holding  such 
property  a  trust  fund  for  the  benefit  of  all  the  creditors, 
adopted  in  the  numerous  cases  heretofore  decided  by  us. 

A  further  contention  is  made  to  the  effect  that  the  de- 
cree should  at  least  be  modified  to  the  extent  of  providing 
that  only  those  claims  in  existence  at  the  time  the  mort- 
gage was  executed  should  be  entitled  to  be  placed  upon  the 
same  basis  as  those  secured  by  the  mortgage.  But  there 
is  no  just  reason  for  making  any  such  distinction  here.  The 
appellant  was  willing  that  the  company  should  continue  its 
business,  knowing  its  insolvent  condition,  and  the  further 
indebtedness  incurred  in  so  continuing  it  is  in  equity  as 
much  entitled  to  payment  as  the  prior  claims.  While  the 
subsequent  claimants  were  charged  with  notice  of  the  mort- 
gage after  it  was  recorded,  they  had  as  much  right  to  pre- 
sume that  the  company  could  eventually  pay  its  indebted- 
ness as  appellant  had. 

Affirmed. 

Eeavis  and  Dunbab,  J  J.,  concur. 
GoBDON,  J.,  dissents. 
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[No.  2746.    Decided  November  12. 1807. J 

The  State  of  Washington,  on  the  Relation  of  E.  T. 
Steele,  Receiver,  Respondent,  v.  Northwestern  and 
Pacific  Hypotheek  Bank  et  al,  Appellants. 

MOBTOAOB    rOBEOLOSDEB  —  8ALB  —  BIORT    OF  PUBCHABBB    TO  POSSES- 
SION. 

A  purchaser  at  a  sale  of  real  estate  under  decree  of  foreclosure, 
as  well  as  upon  an  execution  sale,  is  entitled  to  the  possession 
of  the  premises  sold  from  the  time  of  the  acceptance  of  his  hid  by 
the  sheriff,  and  eyen  prior  to  the  confirmation  of  such  sale  by  the 
court,  under  the  provisions  of  Code  Proc.,  §{  507,  508  (Bal.  Code, 
8S  5291,  5292)  and  519. 

Appeal  from  Superior  Court  Spokane  County. — ^Hon. 
L.  H.  Peatheb,  Judge.    Reversed. 

Blake  £  Posty  for  appellants. 
L.  J.  BirdseyCy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  sole  question  to  be  determined  in  this 
case  is  whether  the  purchaser  of  mortgaged  premises  at  a 
foreclosure  sale  is  entitled  to  be  let  into  possession  prior  to 
the  confirmation  of  such  sale.  The  question  has  been  fully 
argued  not  only  in  this  case  but  in  Vermont  Loan  &  Tr%i8t 
Co.  V.  Taylor,  and  Olta^e  v.  Morford,  also  heard  at  this 
term. 

Undoubtedly  it  was  the  settled  rule  in  chancery  practice 
that  a  purchaser  at  a  judicial  sale  was,  prior  to  confirmation, 
considered  merely  as  a  preferred  bidder;  the  court  was 
considered  the  vendor  and  possessed  the  power  to  reject, 
set  aside  or  confirm  the  sale  at  discretion,  as  equity  and  the 
ends  of  justice  seemed  to  require.  Rorer, .  Judicial  Sales, 
§546;    Wiltsie,  Mortgage  Foreclosure,  §5*58;    2  Freeman, 
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Executions,  §311.  The  court  was  not  bound  to  accept  any 
bid,  and  might  in  its  discretion  refuse  to  confirm  a  sale.  A 
different  rule  exists  in  reference  to  execution  sales. 

"  When  an  execution  sale  is  reported,  the  court  examines 
only  the  proceedings  of  the  officer  after  the  receipt  of  the 
"Writ,  and  in  this  examination  seems  to  be  restricted  to  the 
inspection  of  his  official  return,  and  the  papers  connected 
therewith."    2  Freeman,  Executions,  §311. 

We  have  in  this  state,  however,  but  one  practice  in  re- 
lation to  the  confirmation  of  all  sales  of  real  estate,  whether 
on  execution  or  mortgage  foreclosure,  and  that  is  prescribed 
by  statute.  The  sections  applicable  thereto  are  as  follows 
(Bal.  Code,  §§  6291,  6292): 

*'Sec.  607.  The  officer  shall  strike  oflF  the  land  to  the 
highest  bidder,  who  shall  forthwith  pay  the  money  bid  to 
the  officer,  who  shall  return  the  money  with  his  execution 
and  his  doings  thereon  to  the  clerk  of  die  court  from  which 
the  execution  issued,  according  to  the  order  thereof;    .    .    • 

^  Sec.  608.  Upon  the  return  of  any  sale  of  real  estate  as 
aforesaid,  the  clerk  shall  enter  the  cause  on  which  the  exe- 
cution issued,  by  its  title,  in  the  docket  of  the  term  next 
after  such  return,  and  mark  opposite  the  same,  We  of  land 
for  confirmation,'  and  the  following  proceedings  shall  be 
had: 

*'  1.  The  plaintiff  shall  be  entitled,  on  motion  therefor, 
to  have  an  order  confirming  the  sale  at  the  term  next  fol- 
lowing the  return  of  the  execution,  or  if  it  be  returned  in 
term  time,  then  at  such  term,  unless  the  judgment  debtor, 
or  in  case  of  his  death  his  representatives,  shall  file  with 
the  clerk,  ten  days  before  such  term,  or  if  the  writ  be  re- 
turned in  term  time,  then  five  days  after  the  return  thereof, 
his  objections  thereto. 

"  2.  If  such  objections  be  filed,  the  court  shall,  notwith- 
standing, allow  the  order  confirming  the  sale,  unless  on  the 
hearing  of  the  motion  it  shall  satisfactorily  appear  that 
there  were  substantial  irregularities  in  the  proceedings 
concerning  the  sale,  to  the  probable  loss  or  injury  of  the 
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party  objecting.  In  the  latter  case,  the  court  shall  disallow 
the  motion,  and  direct  that  the  property  be  resold,  in  whole 
or  in  part,  as  the  case  may  be,  as  upon  an  execution  received 
of  that  date. 

'^  8.  Upon  the  return  of  the  execution,  the  sheriff  shall 
pay  the  proceeds  of  the  sale  to  the  clerk,  who  shall  then  ap- 
ply the  same,  or  so  much  thereof  as  may  be  necessary,  in 
satisfaction  of  the  judgment.  If  an  order  of  resale  be  after^ 
wards  made,  and  the  property  sell  for  a  greater  amount  to 
any  person  other  than  the  former  purchaser,  the  clerk  shall 
first  repay  to  such  purchaser  the  amount  of  his  bid  out  of 
the  proceeds  of  the  latter  sale. 

**  4.  Upon  a  resale,  the  bid  of  the  purchaser  at  the  form- 
er sale  shall  be  deemed  to  be  renewed  and  continue  in  force, 
and  no  bid  shall  be  taken,  except  for  a  greater  amount.  If 
the  motion  to  confirm  be  not  heard  and  decided  at  the  term 
at  which  it  is  made,  it  may  be  continued,  and  heard  and 
determined  before  the  judge,  or  at  any  term  thereafter. 
An  order  confirming  a  sale  shall  be  a  conclusive  determina- 
tion of  the  regularity  of  the  proceedings  concerning  such 
sale  as  to  all  persons  in  any  other  action,  suit,  or  proceed- 
ing whatever.*' 

It  is  thus  seen  that  upon  a  return  of  any  sale  of  real  es- 
tate it  becomes  the  duty  of  the  court  to  confirm,  unless 
objections  have  been  filedy  and  in  any  events  unless  it  shall 
appear  ^'that  there  were  substantial  irregularities  in  the 
proceedings  concerning  the  sale,  to  the  probable  loss  or  in- 
jury of  the  party  objecting."  *  In  other  words,  in  this  state 
the  court  in  confirming  or  passing  upon  the  return  of  sale 
of  real  estate  sold  pursuant  to  a  decree  of  foreclosure  pos- 
sesses just  such  powers  as  it  possesses  in  the  case  of  an  exe- 
cution sale,  and  the  effect  of  the  order  of  confirmation  is  to 
conclusively  establish  the  regularity  of  the  proceedings  con- 
cerning such  sale.  It  follows,  therefore,  that  under  our 
practice  a  foreclosure  sale  is  not,  strictly  speaking,  a  judicial 
sale,  and  in  so  far  as  confirmation  is  required  the  proceed- 
ings partake  more  of  the  nature  of  ministerial  proceedings. 
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Snch  being  the  cliaracter  of  foreclosure  sales  under  our 
law,  tlie  question  we  are  required  to  answer  is  answered  by 
the  statute  itself.  Section  519,  2  Hill,  sets  all  doubt  at 
rest^  and  leaves  no  room  for  construction.  That  section 
provides  that: 

^'The  purchaser  from  the  day  of  sale  until  a  resale 
or  redemption,  and  the  redemptioner  from  the  day  of  his 
redemption  until  another  redemption,  shall  be  entitled  to 
the  possession  of  the  property  purchased  or  redeemed 
.  .  .  or  the  value  of  the  use  and  occupation  thereof 
during  the  same  period.^' 

What  is  meant  by  the  language,  "The  purchaser  from 
the  day  of  sale  until  a  resale"  ?  If  confirmed,  there  is  no 
resaUj  hence  sale  under  this  statute  means  the  knocking 
down  of  the  property  by  the  sheriflF,  and  entitles  the  pur- 
chaser to  possession.  The  language  of  this  section  admits 
of  no  other  interpretation,  and  is  in  harmony  with  the  other 
provisions  above  noticed  relating  to  sales  and  their  con- 
firmation. 

Counsel  for  respondent  cites  the  case  of  Debenture  Cor- 
poration  v.  Warreny  9  Wash.  312  (37  Pac.  451),  in  sup- 
port of  his  position.  The  contentions  in  that  case  were  that 
the  title  did  not  pass  until  the  expiration  of  the  time  for 
redemption^  and  that  section  619,  supra,  wa^  not  applicable 
to  sales  under  mortgage  foreclosures.  Both  of  these  conten- 
tions were  decided  in  the  negative.  In  that  case  there  had 
been  both  a  sale  and  confirmation  of  it  before  the  writ  of 
assistance  was  sought.  T}ie  language  of  the  opinion  must 
be  considered  in  the  light  of  the  facts  then  under  considera- 
tion, and  the  judgment  reached  was  in  harmony  with  the 
views  herein  set  forth. 

Our  conclusion  is  that  the  purchaser  at  a  sale  of  real  es- 
tate in  this  state,  whether  upon  execution  or  foreclosure, 
becomes  entitled  to  the  possession  of  the  premises  sold  from 
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the  time  of  the  acceptance  of  his  bid  by  the  sheriff.    The 
order  and  judgment  appealed  from  must  be  reversed. 

Dunbar  and  Andebs,  JJ.,  concur. 


[No.  2600.    Decided  November  17, 1897.] 

iTl^i  Eliza  J.  Cullity   et  ai.,  RespondentSf  v.  Gborge   D. 

24   675l 

24  «78  DoRFPEL,  Appellant. 


breach  op  warranty  op  title  —  action  on  cotbnant  —  evidence 

—  attorney's  pees. 

In  an  action  for  damages  for  breach  of  covenant  of  title  by  a 
grantee  who  has  been  evicted  under  a  Judgment  of  paramount 
title,  neither  evidence  of  such  Judgment  nor  of  notice  to  the 
grantor  of  the  pendency  of  the  action  in  which  it  was  rendered 
is  admissible,  when  the  complaint  fails  to  allege  that  notice  was 
given. 

A  grantor  evicted  under  Judgment  of  paramount  title  cannot, 
in  an  action  for  damages  against  his  covenantor,  recover  for 
attorney  fees  incurred  in  defending  the  former  action,  unless 
the  same  have  been  actually  paid  by  him. 

Appeal  from  Superior  Court,  King  County. — Hon. 
KiOHABD  OsBORN,  Judge.    Reversed. 

R.  B.  Albertson,  for  appellant: 

The  appellant  is  not  liable  for  attorney  fees  incurred  in 
defending  the  ejectment  suit,  yhich  have  never  in  fact 
been  paid  by  respondents.  It  is  a  well  settled  rule  that 
even  under  an  express  covenant  against  incumbrances  the 
grantor  cannot  recover  the  amount  of  incumbrances  against 
the  warranted  property  until  he  has  actually  paid  the  same. 
Rawle,  Covenants,  p.  288;  Myers  v.  MunsaUy  21  N.  W. 
759;    McChicJcin  v.  Milbanhy  31  N.  T.  Supp.  1049;    Meek- 
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fern  V,  Blake,  99  Am.  Dec.  71.  Upon  the  same  principle 
it  is  held  that  in  an  action  on  an  injunction  bond  the  fees 
of  an  attorney  employed  to  resist  the  injunction  cannot  be 
recovered  as  part  of  the  damages,  unless  they  have  been 
paid.  The  mere  fact  that  the  plaintiff  is  still  subject  to  a 
liability  to  his  attorney  is  insufficient.  Wilhon  v.  McEvoy, 
25  Cal.  170;  Prader  v.  Qrimm,  28  Cal.  11;  Sedgwick, 
Damages,  p.  307. 

John  C,  Whitloch,  for  respondents: 

The  measure  of  damages  in  an  action  for  the  breach  of 
a  covenant  in  a  deed  is  the  value  of  the  land,  with  interest 
on  the  same  from  the  date  of  sale,  including  reasonable 
attorney's  fee  and  cost  incurred  in  defending  an  action 
brought  to  recover  the  land  from  the  covenantee.  Swartz 
V.  BaUoUy  47  Iowa,  188  (29  Am.  Kep.  470);  Noble  v. 
Amoldy  23  Ohio  St.  264;  Byan  v.  Anderson,  25  111.  372; 
Misner  v.  Bullard,  43  111.  470;  Steele  v.  Thatcher,  56  HI. 
257;  Cummings  v.  Burleson,  78  111.  281;  Andrews  v. 
OlenviUe  Woolen  Co.,  50  K  T.  282;  Wallace  v.  York,  45 
Iowa,  81.  An  indebtedness  incurred — ^a  liability  to  pay — 
is  damages,  and  we  think  it  is  sufficient  to  constitute  a  cause 
of  action  on  the  undertaking. 

The  opinion  of  the  court  was  delivered  by 

GtoKDON,  J. — ^This  action  was  brought  by  plaintiffs  to 
recover  damages  for  the  breach  of  a  covenant  in  a  deed  exe- 
cuted by  appellant  and  wife  to  Eliza  J.  Cullity,  under  which 
deed  plaintiffs  had  taken  possession  of  the  premises,  and 
thereafter  were  evicted  pursuant  to  a  judgment  of  the 
superior  court  of  King  county,  rendered  in  an  action  in 
which  Thomas  Flint  and  Llewellyn  Bixby  were  plaintiffs 
and  the  plaintiffs  herein  were  defendants.  The  amoimt 
which  they  seek  to  recover  is  the  value  of  the  premises  from 
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which  they  were  eyicted,  together  with  costs  and  counsel 
fees  sustained  by  them  in  defending  the  former  action. 
From  a  judgment  entered  upon  a  verdict  in  plaintiffs'  favor 
and  from  an  order  denying  a  new  trials  the  defendant  has 
appealed. 

Bespondent  Eugene  CuUity  was  a  witness  at  the  trial, 
and  the  court  having  permitted  a  copy  of  the  judgment 
recovered  in  the  former  action  to  be  received  in  evidence 
over  appellant's  objection,  the  witness  was  asked  whether 
the  defendant  (appellant  here)  had  ever  been  notified  of 
the  pendency  of  such  action,  and  requested  to  defend  the 
same.  This  was  objected  to  by  appellant  upon  the  ground 
that  the  complaint  did  not  allege  that  any  such  notice  had 
been  given.  The  objection  was  overruled,  and  the  witness 
answered  that  he  had  given  such  notice,  and  thereupon 
produced  a  written  notice  which  was  received  in  evidence. 
The  ruling  of  the  court  permitting  proof  of  notice  over  ap- 
pellant's objection  constitutes  the  first  ground  of  error  as- 
signed. 

The  rule  is  well  settled  that  a  covenantor  of  title  is 
bound  by  a  judgment  of  eviction  against  the  person  to 
whom  the  covenant  has  run,  where  he  has  appeared  and 
defended  the  action,  .or  where  he  was  notified  to  do  sOy  and, 
in  the  absence  of  any  showing  of  fraud  or  collusion,  the 
covenantor  who  has  neglected  after  notice  to  defend  will 
not  be  permitted  to  assert  that  the  recovery  was  not  ob- 
tained by  virtue  of  a  paramount  title.  2  WarveUe,  Ven- 
dors, p.  1006;  Wade,  Notice,  §  480c;  2  Devlin,  Deeds, 
§935;  Rawle,  Covenants,  §122;  Anderson  v.  Bigdow,  16 
Wash.  198  (47  Pac.  426). 

But  in  order  to  bind  the  covenantor  he  must  have  notice 
and  opportunity  to  present  and  defend  his  title. 

"  The  effect  of  such  failure  [to  give  notice]  is  merely  to 
leave  the  question  of  paramount  title  open  to  contest  in  the 
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acti(m  on  the  coyenant.  The  warrantor  is  not  concluded 
by  the  judgment  against  his  grantee."  Wade,  Notice,  p. 
264. 

In  the  case  at  bar,  howeyer,  while  the  respondents  in 
their  complaint  rely  upon  the  judgment  under  which  they 
were  ousted,  the  complaint  nowhere  alleges  that  notice  of 
the  pendency  of  the  action  was  giyen  to  the  appellant. 
Without  that  allegation  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  only  eyidence  of  the 
breach  of  the  coyenant  or  of  the  paramount  title  of  the 
plaintiffs  in  the  former  action  was  the  judgment  itself,  and 
in  order  to  bind  the  appellant  here  by  such  judgment  it  was 
essential  that  the  complaint  should  haye  allied  that  he 
had  notice  of  the  proceedings.  The  objection  to  the  proof 
of  notice  was  timely  made,  and  it  was  error  for  the  court 
to  receiye  the  proof.  It  does  not  appear  that  any  applica- 
tion was  made  to  amend  the  complaint,  and  as  the  judgment 
was  the  sole  eyidence  of  paramount  title  and  as  the  appel- 
lant was  not  bound  by  it  under  the  circumstances  here 
shown,  the  yerdict  was  without  legal  eyidence  to  support  it, 
and  must  be  set  aside,  and  a  new  trial  awarded. 

The  respondents  recoyered  the  sum  of  $50  for  attorneys' 
fees  in  defending  the  former  action.  It  was  admitted  by 
them  that  such  attorneys'  fees  had  not,  in  fact,  been  paid. 
The  appellant  requested  the  court  to  charge  that  the  plain- 
tiffs could  not  recoyer  on  accoimt  of  such  attorneys'  fees 
unless  the  same  had  been  actually  paid  by  the  plaintiffs. 
The  court  modified  the  request  by  adding,  "Or  that  they 
haye  become  liable  therefor,"  and  in  such  modified  form 
the  instruction  was  giyen.  Appellant,  haying  excepted  to 
the  modification,  predicates  error  upon  it.  We  think  that 
appellant  was  entitled  to  haye  the  instruction  giyen  with- 
out the  addition  made  by  the  court.  The  former  action 
terminated  in  a  judgment  in  1894.    For  aught  that  appears 
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in  the  record^  the  statute  of  limitationfi  has  run  against  any 
action  that  might  now  be  brought  against  respondents  for 
the  recovery  of  such  attorneys'  fees. 

Ab  the  case  must  be  re-tried,  we  think  it  better  not  to 
discuss  the  other  ground  of  error  urged  in  the  briefs  of  ap- 
peUant^  as  it  deals  with  the  evidence,  and  its  consideration 
at  this  time  could  result  in  no  benefit  to  the  parties. 

For  the  reasons  above  noticed,  the  judgment  appealed 
from  wiU  be  reversed,  and  the  cause  remanded  with  direc- 
tion to  permit  the  complaint  to  be  amended,  and  to  proceed 
to  a  new  trial. 

SooTT,  C.  J.,  and  Andebs,  Dunbar  and  Rbavis,  JJ., 
concur. 


[No.  2635.    Decided  November  24, 1897.] 

Thb  City   of   Seattle,    Respondent^   v.   George   F. 

Whitworth  et  ux..  Appellants. 

BBCOBD  ON  APPBAL — CONBTRUCTION. 

Where  a  record  on  appeal  la  susceptible  of  two  constructions, 
owing  to  Its  Indefinlteness,  the  appellate  court  will  adopt  that 
construction  which  will  sustain  the  Judgment  of  the  lower  court. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
J.  W.  Lanoley,  Judge.    Affirmed. 

OreenCy  Turner  &  LewiSy  for  appellants. 

Pratt  &  Riddle  (John  K.  Brown^  of  counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  was  an  action  to  foreclose  a  special 
assessment  lien  for  the  improvement  of  Fifth  street  in  the 
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city  of  Seattle.  Issues  were  made  and  a  trial  had,  which 
resulted  in  a  decree  against  the  defendants,  who  have  ap- 
pealed therefrom.  The  evidence  is  not  brought  here,  but 
the  contention  is  that  no  judgment  could  have  been  ren- 
dered in  favor  of  the  plaintiff  on  the  findings,  especially  the 
seventh  finding  of  fact,  which  is  as  follows: 

"  That  the  improvement  of  Fifth  street  under  said  ordin- 
ance was  duly  completed  and  regularly  accepted  by  the 
city  of  Seattle,  and  was  in  all  respects  duly  and  properly 
made  in  accordance  with  the  contract  under  said  ordinance 
and  the  charter  and  the  ordinances  of  the  city  of  Seattle 
then  in  force,  and  of  the  several  requirements  of  the  said 
charter  and  ordinances  which  the  said  plaintiflF,  the  city  of 
Seattle,  and  its  several  officers,  duly  performed  and  exe- 
cuted, except  that  the  actual  cost  of  said  improvement  was 
in  excess  of  the  necessary  cost  thereof.  That  the  additional 
expense  of  said  improvement  was  due  to  errors  made  by  the 
engineer  and  officers  of  said  city  in  the  course  of  construc- 
tion, and  in  the  correction  of  such  errors,  but  that  the 
amount  of  the  excess  of  such  cost  over  the  actual  and  neces- 
sary cost  thereof  is  not  determinable  from  the  evidence." 

In  its  fifth  finding  of  fact  the  court  found  that  the  de- 
fendants' real  estate  was  duly  assessed  for  its  proportionate 
part  of  the  cost  of  the  improvement,  in  the  manner  pre- 
scribed by  law,  for  the  sum  of  $210.54,  and  that  said  prop- 
erty was  benefited  by  said  improvement  to  the  extent  of  said 
assessment  The  assessment  was  made  several  years  since, 
and  a  large  amount  had  accumulated  in  the  way  of  penal- 
ties, interest  and  costs,  and  the  court  found  as  its  third  con- 
clusion of  law: 

*'  That  by  reason  of  the  enlarged  cost  of  said  improve- 
ments, the  specified  amount  of  which  is  not  determinable, 
the  plaintiff  is  not  entitled  to  recover  any  penalties,  interest 
or  costs  of  this  proceeding." 

The  appellants  contend  that  the  amount  for  which  the 
lien  was  decreed  was  not  determined,  and  could  not  be  de- 
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termined  from  the  evidence,  and  as  no  definite  amount  was 
found  chargeable  against  the  real  estate,  no  judgment  for 
any  sum  could  lawfully  be  rendered;  and  contend  that 
they  were  entitled  to  a  judgment  dismissing  the  action. 

It  is  not  clear  from  the  record  whether  the  court  meant 
to  say  that  the  amount  of  the  increased  expense  of  the  im- 
provement due  to  errors  could  not  be  determined  exactly, 
or  whether  there  was  not  sufficient  proof  before  the  court 
to  make  any  definite  finding  thereon.  It  does  not  appear 
that  any  further  evidence  was  offered,  or  that  the  court 
was  asked  to  make  a  finding  as  to  the  specific  amount  of 
such  extra  cost.  In  this  condition  of  the  record  we  think 
the  presumption  should  be  in  favor  of  the  decree,  and  that 
by  deducting  the  amount  of  the  penalties,  interest  and 
costs,  which  at  that  time  about  equaled  the  amount  of  the 
assessment,  the  court  determined  that  it  was  sufficient  to 
cover  the  amoimt  of  such  increased  expense. 

In  Elliott's  Appellate  Procedure,  §709,  it  is  said,  if  the 
appellate  tribunal  is  compelled  to  resort  to  presumptions, 
it  will  choose  that  which  will  sustain  the  proceedings  of  the 
trial  court  and  reject  that  which  would  overthrow  them, 
etc.,  and  in  section  712  it  is  said  that  'Vhere  a  record  is 
susceptible  of  two  constructions,  that  construction  which 
will  sustain  the  judgment  will  be  adopted."  See  also 
Gordon  v.  Donahue^  79  Cal.  501  (21  Pac.  970);  Bottorff 
V.  Wisey  63  Ind.  32;  .  Dorr  v.  McDonald^  48  Minn.  458 
(45  N.  W.  864);  CampheU.v.  Cobum,,  77  Cal.  36  (18  Pac. 
860). 

"Were  we  to  agree  with  appellants'  contention  to  the  ex- 
tent that  no  decree  could  be  rendered  in  favor  of  the  city 
upon  the  findings  made,  it  would  not  follow  that  the  action 
should  be  dismissed,  for  certainly  the  amount  of  such  in- 
creased expense  is  susceptible  of  proof.  It  could  be  approx- 
imately determined  in  any  event,  and  enough  allowed  to 
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safely  cover  it,  and  if  it  were  to  be  sent  back,  it  would  only 
be  for  the  purpose  of  having  that  amount  determined. 

But  we  are  of  the  opinion  that,  under  the  construction  to 
be  adopted  from  the  record  as  it  stands,  there  having  been 
no  request  by  the  defendants  for  a  finding  as  to  the  specific 
amount  of  the  increased  cost,  or  any  offer  of  further  proof 
upon  that  subject,  the  decree  should  be  affirmed. 

BsAvis,  Anders,  Ditnbab  and  Goedon,  JJ.,  concur. 


[No.  2675.    Decided  November  24,  1807.1 

In  tJie  Matter  of  the  Estate  of  Andrew  J.  Smith,  De- 
ceased :  James  Brbweb,  Executor,  Appellant,  v. 
Lucy  Obbrg  et  al.,  Respondents. 

XXECUTOB8  —  COMPBN8ATION  —  ABCSRTAINMBNT     OF     VALUE     OF     BEAL 

B8TATS  —  CONSTBUCnON  OF  WILL. 

Where  the  appraised  value  ot  a  decedent's  estate  is  dispjited 
as  not  being  the  real  value  at  the  time  of  final  settlement,  the 
court  is  authorized  to  examine  witnesses  as  to  the  real  value, 
for  the  purpose  of  obtaining  a  basis  upon  which  to  fix  the  execu- 
tor's compensation. 

Under  a  will  directing  that  "  for  the  purpose  of  settling  my 
estate  my  executors  shall  be  deemed  executors  and,  for  the  pur- 
pose of  managing  my  estate  .  .  .  and  of  investing  the  in- 
come .  .  .  and  increasing  the  capital  of  my  estate,  they  shall 
be  deemed  trustees  and  shall  be  entitled  to  Just  compensation  for 
their  services,"  the  provision  for  compensation  relates  to  the 
settlement  as  well  as  to  the  management  of  the  estate,  and,  if 
not  renounced  by  the  executors,  would  govern  in  making  allow- 
ance for  their  compensation  rather  than  the  statutory  provi- 
sions on  the  subject  of  commissions  to  executors. 

Appeal  from  Superior  Court,  Ohehalis  County. — Hon. 
Charubs  "W.  Hodqdon,  Judge.    AflSrmed. 

9—18  WABB. 
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Ori^ths  &  Hutcheson,  for  appellant. 
Oeorge  D.  Schofieldy  for  lespondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  0.  J. — This  matter  relates  to  the  right  of  appel- 
lant as  executor  to  recover  fees  upon  the  appraised  value 
of  the  estate.  The  appraised  value  being  disputed,  the 
court  took  the  testimony  of  witnesses  as  to  its  value  at  the 
time  of  settlement,  and  allowed  the  sum  of  $764.81  as  a 
commission  thereon,  which  was  considerably  less  than  the 
commission  would  iave  amounted  to  upon  the  appraised 
value.  The  appeal  was  taken  before  the  case  of  Horton  v. 
BaHo,  17  Wash.  676  (50  Pac.  587),  holding  that  the  ap- 
praised value  is  not  conclusive,  was  decided  by  this  court. 
We  are  disposed  to  follow  that  decision  in  this  matter,  and 
the  appraised  value  being  disputed,  it  was  proper  for  the 
court  to  determine  the  real  value  from  the  testimony  of 
witnesses. 

The  question  as  to  the  right  to  recover  upon  the  appraised 
value  is  conceded  to  be  the  principal  question  in  the  case, 
but  the  appellant  further  contends  that  the  court  erred  in 
not  allowing  him  a  commission  upon  certain  items.  We 
find  it  unnecessary  to  consider  this  contention  except  in  the 
light  of  a  provision  contained  in  the  will,  which  provided 
for  keeping  the  estate  intact,  in  the  main,  during  the  life- 
time of  the  wife,  and  which  contained  the  further  provi- 
sion, viz. : 

"  I  direct  that  for  the  purpose  of  settling  my  estate  my 
executors  shall  be  deemed  executors  and,  for  the  purpose 
of  managing  my  estate  as  aforesaid,  and  of  investing  the 
income  not  used  for  the  said  support  and  maintenance,  and 
increasing  the  capital  of  my  estate,  they  shall  be  deemed 
trustees  and  shall  be  entitled  to  just  compensation  for  their 
services." 
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Before  the  settlement  of  this  estate  the  wife  died,  leav- 
ing a  will  wherein  appellant  was  also  appointed  as  an  exe- 
cutor, but  no  charge  was  made  therein,  as  substantially  the 
same  property  was  concerned  in  both  wills.  It  seems  that 
certain  other  parties  named  as  executors  did  not  choose  to 
serve,  and  appellant  acted  singly,  the  will  providing  there- 
for. 

We  are  of  the  opinion  that  the  provision  relating  to  just 
compensation  was  intended  to,  and  did,  include  the  settle- 
ment as  well  as  the  management  of  the  estate,  and  the  court 
found  that  the  sum  allowed  was  also  just  compensation  for 
such  services,  in  addition  to  allowing  it  as  the  percentage 
provided  by  the  statute  upon  the  valiie  of  the  estate  as 
found  by  the  court.  This  construction  of  the  clause  of  the 
will  would  dispose  of  the  first  contention  with  reference  to 
the  right  of  the  appellant  to  recover  upon  the  appraised 
value  also,  as  we  do  not  find  from  the  record  that  he  re- 
nounced his  right  to  the  compensation  provided  by  the  will, 
and  it  would  only  be  necessary  to  examine  the  proofs  to  de- 
termine whether  a  sufficient  amount  was  allowed  as  just 
compensation.  We  have  done  that  and  are  satisfied  with 
the  court's  finding,  and  the  judgment  is  affirmed. 

Andebs,  Dunbab  and  Reavis,  JJ.,  concur. 
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[No.  2705.    Decided  November  24, 1897.] 

E.  M.  Herrick,   Respondent,  v.  U.  R.  Niesz  et  ux., 

Appellants. 

APPEAL  —  PR0C£BDINGB  BELOW  UPON  BEMAND  —  ALTERATION  OF  OBIG- 

INAL  DECBBE. 

Where  a  Judgment  in  fayor  of  defendants  in  an  action  to 
cancel  a  tax  deed  has  heen  reversed  on  appeal  and  remanded  to 
the  lower  court  with  directions  to  enter  Judgment  in  favor  of 
plaintiff,  it  is  within  the  power  of  the  lower  court  to  ascertain 
the  amount  of  taxes  paid  by  defendants  and  decree  it  a  lien  on 
the  land,  although  the  Judgment  of  neither  the  trial  nor  appellate 
court  provide  therefor,  when  the  plaintiff  had  made  a  tender 
thereof,  and  asked  that  defendants  be  required  to  establish  the 
amount  paid  by  them. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
"William  H.  Moore,  Judge.    Reversed. 

J.  T.  Ronald,  for  appellants. 

Mitchell  Oilliamy  and  Donworth  &  Howe,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  action  was  brought  to  cancel  a  tax 
deed  and  was  before  this  court  upon  a  former  occasion  (16 
Wash.  74,  47  Pac.  414),  where  the  plaintiff  had  appealed 
from  a  decree  sustaining  the  validity  of  the  deed.  This 
court  held  it  invalid,  reversed  the  cause,  and  remanded  it 
to  the  lower  court  with  directions  to  enter  a  decree  in  favor 
of  the  plaintiff.  Upon  the  receipt  of  the  remittitur  in  the 
lower  court  the  defendants  applied  to  the  court  to  include 
in  the  decree  a  judgment  in  their  favor  for  the  amount  of 
taxes  paid  by  them  on  the  lands,  and  that  the  same  be  de- 
creed a  lien  upon  the  lands.  The  court  denied  their  appli- 
cation and  this  appeal  is  taken  therefrom. 
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The  respondent  contends  that  the  court  had  no  authority 
in  disposing  of  the  case  upon  the  remittitur  to  render  a 
judgment  in  favor  of  the  defendants  for  the  amount  of  the 
taxes.  He  contends  that  the  former  decree  in  favor  of  the 
defendants  was  based  upon  findings  of  fact  and  conclusions 
of  law  prepared  by  their  counsel,  and  that  said  findings  of 
fact  did  not  disclose  the  amount  of  taxes  paid  by  them,  but 
contained  only  a  general  finding  that  the  defendants  had 
paid  the  taxes  for  certain  years  enumerated,  and  further- 
more that,  after  the  opinion  had  been  filed  in  this  court  re- 
versing said  decree  and  directing  the  lower  court  to  render 
a  decree  in  favor  of  the  plaintiff  in  accordance  with  the 
opinion,  said  defendants  filed  a  petition  for  a  rehearing  call- 
ing the  court's  attention  to  the  decision  in  so  far  as  it  re- 
lated to  the  question  of  the  statute  of  limitations,  but  said 
nothing  as  to  the  right  of  defendants  tx>  a  judgment  for  the 
amount  of  taxes  claimed  to  have  been  paid  by  them;  and 
the  respondent  here  contends  that  upon  the  receipt  of  the  re- 
mittitur the  lower  court  could  do  nothing  more  than  to 
render  a  decree  in  favor  of  the  plaintiff,  giving  him  the 
land. 

The  position  that  the  lower  court  could  not  proceed  con- 
trary to  the  opinion  filed  in  reversing  the  cause  is,  of 
course,  well  taken,  for  any  modification  of  the  decision 
must  have  been  obtained  in  this  court,  and  the  question  to 
be  determined  is  whether  the  relief  asked  by  the  defendants 
in  the  final  disposition  of  the  cause  in  the  lower  court  was 
contrary  to  the  opinion,  and  that  must  be  determined  by  the 
record. 

The  complaint  to  set  aside  the  deed  and  for  the  recovery 
of  the  lands  contained  the  following  allegation,  viz. : 

"  The  plaintiff  is  and  at  all  times  has  been  ready  and  will- 
ing to  pay  the  defendants,  Niesz,  the  amount  of  any  and 
aU  taxes,  penalties,  interest  and  costs,  paid   by   them  or 
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either  of  them  upon  the  said  described  real  property,  but 
plaintiff  has  been  unable  from  an  examination  of  the  rec- 
ords and  after  diligent  search  and  inquiry,  to  ascertain 
the  amount  of  such  taxes,  penalties,  interest  and  costs,  if 
any,  so  paid  by  said  defendants,"  etc., 

and  he  prayed  that  the  defendants  be  required  to  show  what, 
if  any,  taxes  they  had  paid  upon  said  described  real  proper- 
ty, including  penalties,  interest  and  costs. 

The  decree  upon  the  first  trial  in  the  lower  court  having 
been  rendered  in  favor  of  the  defendants  sustaining  the  tax 
deed,  there  was  no  occasion  for  the  court  to  find  the  amount 
of  taxes  paid  by  them.  Proof  had  been  introduced  upon 
that  subject,  however,  and  the  appellants  ask,  in  case  this 
court  sustains  them  in  their  right  to  recover  the  taxes,  that 
we  find  the  amount  of  the  taxes  paid  by  them,  and  modify 
the  decree  by  making  the  same  a  lien  upon  the  land,and 
their  payment  a  condition  precedent  to  the  right  of  the 
plaintiff  to  recover  it.  But  there  seems  to  have  been  some 
contention  between  the  parties  as  to  whether  certain  taxes 
paid  were  paid  upon  the  particular  land  or  upon  that  includ- 
ed with  other  lands,  if  we  understand  the  pleadings,  and  we 
will  not  examine  the  proofs  to  determine  the  amount  paid 
by  the  defendants.  But  we  are  of  the  opinion  that  the  de- 
fendants are  entitled  to  recover  the  amount  of  the  taxes 
paid  by  them,  and  that  giving  them  this  relief  in  no  wise 
conflicts  with  the  decision  heretofore  rendered.  While  it 
would  have  been  proper  enough  for  the  defendants,  in 
their  petition  for  a  rehearing,  to  have  called  the  court's  at- 
tention to  the  fact  that  there  was  no  express  provision  in 
the  opinion  for  the  recovery  of  such  taxes,  yet  we  do  not 
think  it  was  necessary  in  this  instance,  for  the  plaintiff's 
complaint  expressed  a  willingness  to  repay  to  the  defend- 
ants the  amount  of  taxes  which  they  had  paid.  The  decis- 
ion before  rendered  in  this  court  directed  a  decree  in  favor 
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of  the  plaintiff,  and  a  decree  which  gave  him  all  that  he 
asked  was  certainly  a  decree  in  his  favor.  A  contention 
was  made  by  the  plaintiff  upon  this  last  appeal  that  he 
would  have  a  right  to  contest  the  validity  of  the  levy  of  the 
taxes,  etc.,  but  we  think  he  was  concluded  by  the  allega- 
tion in  his  complaint,  which  was  that  he  was  willing  to  re- 
pay the  amounts  paid  by  the  defendants,  etc.,  and  he  asked 
that  they  be  required  to  show  it. 

Consequently  the  cause  will  be  reversed  and  remanded 
with  instructions  to  the  lower  court  to  ascertain  the  amount 
of  taxes  paid  by  the  defendants  on  the  lands  in  question, 
with  interest,  penalties  and  costs,  and  to  include  in  the  de- 
cree a  judgment  for  the  full  amount  thereof,  making  the 
same  a  lien  upon  the  lands,  and  requiring  the  plaintiff  to 
pay  the  same  as  a  condition  precedent  to  the  recovery  of  the 
lands. 

Anders,  Dunbae,  Eeavis  and  Gordon,  JJ.,  concur. 


[No.  2600.    Decided  November  26. 1897.] 

Bank   of   British  Columbia,  Appellant^  v.  Richard 

Jeffs,  Respondent. 

m 

PBOMISBOBY     NOTBB  —  PAYMENT     OF     INTEBEBT  IN    ADVANCE  —  IMPLIED 

CONTBACT  OF  EXTENSION. 

Where  a  creditor,  without  inadvertence  or  mistake,  receives 
a  payment  of  interest  in  advance  on  the  note  of  a  debtor,  and 
does  not  expressly  reserve  the  right  to  sue  before  the  expiration 
of  the  period  for  which  interest  is  taken,  there  is  a  contract 
created  to  extend  the  time  of  payment  during  the  period  for 
which  the  interest  is  paid. 

The  contract  of  forbearance  to  sue  implied  by  law  from  the 
payment  and -acceptance  of  interest  in  advance  is  not  overcome 
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by  the  facts  that  it  had  been  the  custom  of  the  debtor  to  pay  in- 
terest from  month  to  month,  payments  being  made  sometimes 
in  advance  and  sometimes  after  the  expiration  of  the  month; 
and  that  at  the  time  of  the  advance  payment  in  controversy  there 
had  been  neither  a  request  for  an  extension  by  the  debtor  nor 
an  express  reservation  by  the  creditor  of  a  right  to  sue. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Afltened. 

Burhey  Shepard  &  McOilvra  (Herbert  B.  Huntley^  of 
counsel),  for  appellant: 

The  following  cases  hold  that  payment  of  interest  in  ad- 
vance upon  an  overdue  note  is  not  by  itself  sufficient  evi- 
dence of  an  agreement  for  an  extension  of  the  time  of  pay- 
ment of  a  note:  HaydenvilU  Savings  Bank  v.  Parsons^ 
138  Mass.  53;  Oxford  Bank  v.  LewiSy  8  Pick.  457;  Cen- 
tral Bank  v.  Willard,  17  Pick.  150  (28  Am.  Dec.  284); 
Agricultural  Bank  v.  Bishopy  6  Gray,  317;  First  Nation- 
al Bank  v.  Leavitt,  65  Mo.  562;  Unioniown  Bank  v. 
Mackey,  140  U.  S.  220;  Eosea  v.  Rowley y  57  Mo.  357; 
Citizens^  Bank  v.  Moormany  38  Mo.  App.  484;  First 
National  Bank  v.  Oardnery  67  Mo.  App.  268;  American 
National  Bank  v.  Lovey  62  Mo.  App.  378;  Freeman^s 
Bank  v.  RollinSy  13  Me.  202;  Strafford  Bank  v. 
Crosby,  8  Greenl.  191;    Crosby  v.  Wyatty  23  Me.  157. 

The  following  authorities  are  to  the  effect  that  payment 
of  interest  in  advance  is  only  prima  facie  evidence  of  an 
agreement  to  extend  the  time  of  payment,  and  that  such 
evidence  may  be  rebutted:  Maddox  v.  Lewis,  34  S.  W. 
647;  McGlassen  v.  Tyrrell,  44  Pac.  1088;  Crosby  v. 
Wyatt,  10  K  H.  320;    2  Brandt,  Suretyship,  §352. 

Thomas  B.  Hardin,  and  Pierre  P.  Ferry,  for  respond- 
ent. 
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The  opinion  of  the  court  was  delivered  by 

GoKDON,  J. — This  is  a  second  appeal.  The  case  is  fully 
stated  in  15  Wash.  230  (46  Pac.  247).  The  present  appeal 
is  from  an  order,  made  on  motion  of  the  defendant  at  the 
close  of  the  trial,  discharging  the  jury  and  directing  judg- 
ment for  the  defendant.  The  law  of  the  case  was  stated  on 
the  former  appeal  as  follows: 

"  Where  a  creditor,  without  inadvertence  or  mistake,  re- 
ceives a  payment  of  interest  in  advance  on  the  note  of  a 
debtor,  and  does  not  expressly  reserve  the  right  to  sue  be- 
fore the  expiration  of  the  period  for  which  interest  is  taken, 
there  is  a  contract  created  to  extend  the  time  of  payment 
during  the  period  for  which  the  interest  is  paid." 

We  think  the  question  involved  in  this  appeal  falls  with- 
in the  rule  above  announced. 

The  testimony  on  the  part  of  appellant  at  the  trial  tended 
to  show  that  at  the  time  interest  was  received  upon  the  note 
in  suit  there  was  no  request  made  for  an  extension,  that  there 
was  no  conversation  upon  the  subject,  that  it  had  been  the 
custom  of  the  defendant  Alvord  to  pay  interest  upon  the 
note  from  month  to  month,  that  in  some  instances  payment 
of  such  interest  was  not  made  until  a  day  or  more  after  the 
end  of  the  month,  and  that  such  interest  payments  were  al- 
ways made  by  check  upon  appellant's  bank,  in  which  Al- 
vord had  a  personal  account.  Sometimes  checks  for  such 
payments  were  mailed  to  the  bank,  and  at  other  times  pre- 
sented at  the  counter. 

On  May  24, 1893,  Alvord  made  his  check  in  favor  of  the 
bank  for  $86.70,  the  check  containing  upon  its  face  this 
indorsement:  "On  account  of  interest  for  the  month  of 
May,  1893."  On  the  same  day  it  was  received,  stamped 
^TPaid,"  the  amount  charged  to  the  account  of  Alvord,  and 
the  note  indorsed:  'Interest  paid  to  May  Slst,  1893." 
Wliether  this  particular  check  was  presented  at  the  coun- 
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ter  of  the  bank  or  received  in  the  course  of  mail  does  not 
appear  from  the  evidence.  Xone  of  the  witnesses  for  the 
bank  had  any  personal  recollection  on  the  subject.  The 
only  question,  therefore,  for  our  consideration  is  whether 
the  contract  for  extension,  which  the  law  implied  from  the 
fact  that  interest  in  advance  was  paid  and  received,  was 
overcome  by  the  proof  already  referred  to.  It  is  appel- 
lant's contention  that  the  payment  of  interest  in  advance 
created  at  most  a  mere  presumption,  and  was  in  itself 
merely  prima  facie  evidence  of  an  agreement  to  extend, 
which  is  overcome  in  the  present  case  by  the  proof  of  the 
silence  of  the  parties,  the  absence  of  any  request  for  ex- 
tension and  the  course  of  dealing  between  the  parties.  With 
this  contention  we  are  unable  to  agree. 

It  is  not  made  to  appear  in  any  way  by  the  evidence  in 
this  cause  that  the  interest  was  received  by  the  bank 
through  any  mistake.  The  check  upon  its  face  stated  the 
purpose  for  which  the  money  was  to  be  applied,  viz.,  for 
interest  for  the  month  of  May;  nor  is  the  purpose  for 
which  the  bank  received  the  payment  left  uncertain  by  the 
proof.  It  is  not  reasonable  to  suppose  that  the  maker 
thought  he  could  be  sued  upon  the  note  during  the  period 
for  which  his  interest  was  paid  in  advance.  Nor  is  it  to 
be  supposed  that  the  bank  considered  that  it  might  main- 
tain an  action  until  the  expiration  of  the  period  for  which 
it  had  received  the  interest. 

In  Crosby  v.  Wyatt,  10  N.  II.  318,  the  court  say: 

"  Where  an  individual  pays  interest  upon  a  note  in  ad- 
vance, he  does  so  for  the  purpose  of  procuring  delay;  and 
it  is  believed  that  it  is  generally  understood  between  the 
parties,  unless  there  is  some  expy-ess  reservation,  that  the 
creditor  has  no  right  to  call  for  the  principal,  until  the  ex- 
piration of  the  time.  .  .  .  The  payment  of  the  inter- 
est is  the  consideration  of  such  an  agreement,  implied  from 
the  transaction  itself,  if  not  distinctly  expressed.    The  sum 
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received  is  a  payment,  not  of  a  part  of  the  principal,  or  gen- 
erally, but,  specially,  of  interest,  for  a  certain  period.  And 
why  is  this  payment  made?  Clearly  to  obtain  the  delay, 
and  for  nothing  else.  The  very  idea  of  a  payment  of  inter- 
est in  advance  presupposes  that  delay  of  payment  of  the 
principal  is  to  be  given  for  the  time.  The  interest  thus  paid 
is  not  expected  to  be  applied  afterwards  to  the  principal, 
or  paid  back  on. any  contingency,  unless  there  is  some  agree- 
ment of  the  parties  to  that  effect.  Nor  are  we  aware  of  any 
principle  upon  which  the  maker,  after  such  a  payment  of 
interest  in  advance,  could,  before  the  expiration  of  the 
time,  on  offering  to  pay  the  balance,  require  the  creditor  to 
apply  anv  portion  of  the  interest  so  paid,  in  discharge  of 
the  principal.     .     .     . 

"  The  general  rule,  of  course,  does  not  apply  where,  on 
the  payment  of  interest  in  advance,  liberty  to  sue  is  re- 
served.^^ 

Upon  similar  facts  in  Walcefield  Bank  v.  Truesdelly  55 
Barb.  604,  Justice  Foster,  speaking  for  the  supreme  court 
of  New  York,  says: 

"  He  [the  cashier  of  the  bank]  should  have  declined  to 
receive  the  interest  at  all,  or  have  informed  Thompson  that 
he  should  reserve  the  right  to  collect  the  note  at  any  time. 
He,  however,  took  the  money  and  indorsed  it  as  interest 
on  the  note;  not  as  principal,  nor  generally,  but  as  inter- 
est up  to  the  26th  of  February,  1856.  And  is  it  not  clear 
that  he  intended  to  wait  till  that  time  for  the  principal?" 

In  Woodhurn  v.  Carter,  50  Ind.  376,  it  is  said : 

"  The  inference  is  irresistible  that  where  a  creditor  re- 
ceives a  payment  of  interest  in  advance  on  his  note  from 
the  debtor,  there  is  a  contract  to  extend  the  time  of  pay- 
ment during  the  period  for  which  the  interest  is  paid." 

The  case  of  Preston  v.  Henning^  69  Ky.  557,  presents 
facts  very  similar  to  those  in  the  present  case.  In  that  case 
the  holder  of  the  note,  in  receiving  the  interest,  gave  a  re- 
ceipt for  it  as  general  payment.     The  court  say: 
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"  Although  it  appears  from  the  testimony  of  Speed  that 
he  did  not  intend  in  accepting  it  to  release  the  appellant^ 
and  that  he  gave  the  credit  and  receipt  for  it  as  a  general 
payment,  under  the  advice  of  his  counsel,  in  order  that  the 
transaction  might  not  have  that  legal  effect,  he,  in  fact,  re- 
ceived the  money  as  interest  paid  in  advance;     .     .     . 

"  "While,  therefore,  it  appears  that  the  appellees  did  not 
intend  that  their  receipt  of  the  three  hundred  dollars,  nor 
any  of  the  other  payments,  should  have  the  legal  effect  of 
releasing  the  appellant,  we  can  not  resist  the  conclusion  that 
all  the  payments  made  were  of  interest  in  advance;  and  it 
is  equally  clear  that  these  payments  were  made  by  John 
Preston  in  consideration  of  forbearance  which,  if  not  ex- 
pressly promised,  it  was  understood  by  him  would  be  given. 
.  .  .  The  prepayments  of  interest  being  made  as  the 
price  of  indulgence,  and  received  by  the  appellees  with 
knowledge  of  that  fact,  and  without  notice  to  the  payer  that 
the  forbearance  thus  paid  for  would  not  be  given,  they  were 
bound  by  an  implied  promise  to  forbear  to  sue  until  the  ex- 
piration of  the  time  for  which  the  interest  was  paid." 

In  People^ s  BanJe  v,  Pearsons,  the  supreme  court  of  Ver- 
mont (30  Vt.  711)  say: 

"  To  the  question,  Why  was  this  interest  paid  in  advance? 
there  can  be  but  one  reply.  It  was  to  obtain  the  delay,  and 
for  nothing  else,  and  the  payment  of  interest  in  advance 
necessarily  presupposes  that  a  delay  of  payment  of  the  prin- 
cipal for  the  time  is  to  be  given." 

In  Hamilton  v.  Winterrowd,  43  Ind.  393,  it  is  said: 

"  The  payment  of  interest  in  advance  by  a  debtor  to  the 
creditor,  the  latter  receiving  it  as  such,  implies  an  agree- 
ment for  forbearance  during  the  time  for  which  such  in- 
terest is  paid,  unless  there  is  some  agreement  or  understand-- 
ing  to  the  contrary.'^ 

In  the  present  case  no  part  of  the  sum  paid  was  intended 
to  be  applied  on  the  principal — ^no  part  of  it  was  so  appUed 
— it  was  accepted  by  the  appellant  as  interest  to  a  future 
date,  so  indorsed  on  the  note,  and  there  is  not  a  word  or  line 
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of  testiinony  indicating  that  the  right  to  sue  or  otherwise 
enforce  payment  prior  to  the  expiration  of  the  time  for 
which  interest  had  been  received  was  reserved  by  the  bank. 
The  present  case  may  be,  and,  we  think,  is,  an  extreme  one. 
The  prepayment  was  for  a  period  of  six  days  only,  but  that 
can  make  no  difference;  it  rests  on  principle,  and  the  re- 
sult is  the  same,  whether  the  extension  is  for  a  day  or  a 
year.  It  was  argued  by  the  very  able  and  distinguished 
counsel  for  appellant,  both  at  the  bar  and  in  the  brief,  that 
the  receipt  of  the  interest  was  merely  prima  facie  evidence 
of  a  contract  to  extend,  which  may  be  overcome  by  the 
circumstances  surrounding  the  cause.  But  to  hold  that  the 
mere  silence  of  the  parties,  the  absence  of  any  request  to 
extend,  and  the  like,  are  circumstances  which  overthrow 
the  presumption,  would  be  equi'-alent  to  holding  that  the 
prima  facie  case  must  fail  unless  proof  is  made  of  an  ex- 
press agreement  to  extend. 

The  judgment  appealed  from  will  be  affirmed. 

Scott,  C.  J.,  and  Dunbae,  Andebs  and   Reavts,  JJ., 
concur. 


[No.  2760.    Decided  November  26. 1807.] 

The  State  op  Washington,  Respondent^  v.  William 

H.  Barkuloo,  Appellant. 


18    1411 

u  fan 


LABCEKY  OF  CATTLE  —  BUFFiaENCY  OF  INFORMATION — RECORD  ON 
APPEAL  —  RECITALS  AS  TO  SWBARINQ  JURY  AND  BAILIFF  —  SEPARATION 
OF  JURY. 

An  information  states  facts  sufficient  to  constitute  the  crime 
of  cattle  stealing,  when  it  alleges  that  defendant  "  at  the  county 
of  Spokane  and  state  of  Washington,  then  and  there  being,  did 
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then  and  there  unlawfully  and  feloniously  take,  steal,  carry  and 
drive  away  two  head  of  neat  cattle  then  and  there  being,  and 
which  said  two  head  of  neat  cattle  were  then  and  there  the 
property  of  and  belonging  to  one  E.  L.  Wonch,"  etc. 

The  record  on  appeal  sufficiently  shows  that  the  jury  in  a 
criminal  case  was  properly  sworn,  when  it  sets  out  that  "  the 
Jury  was  sworn  to  try  the  cause  well  and  truly,"  as  it  is  not 
necessary  that  the  record  contain  the  language  of  the  oath  for  the 
purpose  of  showing  conformity  to  the  language  of  the  statute. 
(Anders,  J.,  dissents). 

The  statement  in  the  record  on  appeal  of  a  criminal  case  that 
the  Jury  retired  in  charge  of  a  sworn  bailift  is  sufficient  to  show 
that  the  bailifF  was  duly  sworn. 

A  Jury  in  a  criminal  case  cannot,  after  agreeing  upon  a  ver- 
dict, separate  before  its  return  into  court. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  PbatheRj  Judge.    Reversed. 

Eugene  Fitzgerald,  and  James  E,  Fenton,  for  appellant: 

The  record  in  this  case  fails  to  show  that  the  jury  therein 
were  sworn  according  to  law.  The  rule  is  well  settled  that 
it  is  not  necessary  that  the  record  should  contain  the  oath 
which  was  administered  to  the  jury  trying  a  criminal  case, 
the  statement  that  the  jury  was  sworn  according  to  law  be- 
ing sufficient.  Holland  v.  State,  14  Tex.  App.  182 ;  Leschi 
V,  Territory,  1  Wash.  T.  13;  Arthur  v.  State,  3  Tex.  404. 
But  where  the  records  in  a  criminal  case  disclose  that  an 
oath,  different  in  its  terms  from  that  prescribed  by  statute, 
was  administered  to  the  jury,  the  judgment  will  be  reversed. 
Bawcom  v.  State,  41  Tex.  189;  Martin  v.  State,  40  Tex. 
19.  Any  other  oath  than  the  one  prescribed  by  statute  is  in 
contemplation  of  law  no  oath.  Leer  v.  State,  2  Tex.  App. 
495;  Tharp  v.  State,  3  Tex.  App.  90;  McHenry  v.  State, 
14  Tex.  App.  209. 

Section  1303,  2  HilPs  Code  (Bal.  Code,  §6936),  pre- 
scribes the  form  of  oath  to  be  administered  to  a  jury  in  a 
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criminal  case,  as  follows:  "The  jury  shall  be  sworn  or  af- 
firmed well  and  truly  to  try  the  issue  between  the  state  and 
the  defendant,  according  to  the  evidence."  Now,  it  will 
be  observed  that  the  record  in  this  case  shows  that  "the  jury 
was  sworn  to  try  the  cause  well  and  truly,"  but  it  omits  to 
add,  "according  to  the  evidence,"  or  "according  to  law." 
Warren  v.  State^  1  G.  Greene,  106;  Harriman  v.  State, 
2  G.  Greene,  *270.  It  is  sufficient  objection  to  oath  of  jurors 
that  statutes  have  prescribed  an  exact  form  of  oath  to  be 
administered  in  criminal  trials  to  jurors,  and  that  it  was 
not  administered.    State  v.  Rollins,  2  Fost.  628. 

Where  the  oath  administered  is  stated,  the  court  will  not 
presume  that  the  jury  was  not  otherwise  sworn,  and,  if  the 
swearing  be  not  in  accordance  with  the  statutes,  the  verdict 
will  be  set  aside.  Bivens  v.  State,  6  Eng.  465;  State  v. 
Jones,  5  Ala.  666;  Johnson  v.  State,  47  Ala.  62;  Scham- 
berger  v.  State,  68  Ala.  543;  Bugg  v.  State,  47  Ala.  60; 
Horton  V.  State,  47  Ala.  58;    Smith  v.  State,  47  Ala.  540. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^The  defendant  was  convicted  of  an  offense, 
charged  in  the  following  language: 

"  That  on  the  9th  day  of  December,  A.  D.  1896,  at  the 
county  of  Spokane  and  state  of  Washington,  the  said  Wil- 
liam H.  Barkuloo  and  Andrew  McLeod  then  and  there 
being,  did  then  and  there  unlawfully  ioid  feloniously,  take, 
steal,  carry  and  drive  away  two  head  of  neat  cattle  then 
and  there  being,  and  which  said  two  head  of  neat  cattle 
were  then  and  there  the  property  of  and  belonging  to  one 
E.  L.  Wonch,  and  were  then  and  there  of  value,  contrary  to 
the  statute,"  etc. 

The  defendant  demurred  to  the  information  because  it 
did  not  state  facts  constituting  a  crime,  and  did  not  substan- 
tially conform  to  the  requirements  of  the  penal  code  (Penal 
Code,  §52,  Bal.  Code,  §7113).    We  think  the  facts  stated 
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are  sufficient  to  constitute  the  crime  of  cattle  stealing,  and 
the  demurrer  was  properly  overruled. 

Defendant  also  complains  that  the  record  only  shows 
^The  jury  was  sworn  to  try  the  cause  well  and  truly,"  and 
that,  while  is  it  not  necessary  that  it  should  contain  the  oath 
which  was  administered,  yet  if  it  purports  to  disclose  the 
oath  administered  to  the  jury,  it  must  show  that  the  oath 
required  by  the  statute  (Code  Proc.,  §1303,  Bal.  Code. 
§6936)  was  administered;  and  that  the  oath  adniinistered 
here  was  not  in  the  statutory  language.  It  is  unquestion- 
ably the  better  practice,  if  the  record  purports  to  set  out  the 
oath  administered  to  the  jury,  that  the  terms  of  such  oath 
should  be  truly  stated  and  conform  to  the  statute.  It  is  not 
necessary,  however,  for  the  record  to  contain  the  language 
of  such  oath.  The  statement  that  the  jury  retired  in  chai^ 
of  a  sworn  bailiff  is  sufficient  to  show  that  the  bailiff  was 
duly  sworn. 

After  the  case  was  finally  given  to  the  jury  for  considera- 
tion, they  were  instructed  that  when  they  arrived  at  a  ver- 
dict it  might  be  signed,  sealed  and  delivered  to  the  fore- 
man, and  thereafter  the  jury  might  separate  and  all  return 
into  court  together  when  the  verdict  should  be  returned  in 
court.  The  jury  sealed  and  delivered  their  verdict  to  the 
foreman,  and  then  separated  before  the  verdict  was  re- 
turned into  court.  For  this  error  the  judgment  must  be  re- 
versed upon  the  authority  of  State  v.  Rogan,  ante^  p.  43. 

In  view  of  a  new  trial  it  is  not  necessary  to  discuss  the 
objections  to  the  introduction  of  testimony  made  by  the  ap- 
pellant 

Kemanded  for  a  new  trial. 

Scott,  C.  J.,  and  Dunbab  and  Goedon,  JJ.,  concur. 

Anders,  J.,  (concurring). — The  learned  trial  court  un- 
doubtedly erred  in  permitting  the  jury  to  separate  after  the 
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cause  was  finally  submitted  to  them,  and  for  that  reason 
the  judgment  must  be  reversed.  But  I  think  the  judgment 
ought  to  be  reversed  for  another  reason,  and  that  is  that  the 
jury  were  not  sworn  according  to  law,  as  the  record  itself 
shows.  The  legislature  having  prescribed  the  form  of  the 
oath,  that  form  should  be  at  least  substantially  followed  in 
all  cases.  And  this,  the  record  affirmatively  shows,  was  not 
done  in  this  instance. 


18  1451 

»  179] 
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[No.  2621.    Decided  NoTember  27, 1887.] 

Herman   F.    Titus,   Respondent^   v.    Peter    Larsen,  '  '^^  ^^ 

Appellant^  Patrick  Welch  et  al.^  Defendants, 

DEFAULT    JUDOMSNT  — BBTTINO     ASIDE  —  BUFFICIENCT     OF    SHOWING  — 

INTBBKST. 

A  d^anlt  judgment  should  be  set  aside  upon  application  there- 
for made  with  due  diligence  when  a  showing  is  made  by  defend- 
ant that  he  had  a  meritorious  defense,  either  in  whole  or  in  part 
to  the  action;  that  he  had  employed  an  attorney  to  appear  and 
defend,  but  that  owing  to  a  mistake  on  the  part  of  the  defend- 
ant as  to  time  of  service  upon  him,  he  had  notifled  his  attorney 
that  senrice  was  one  day  later  than  in  reality;  that  seryice  had 
been  had  upon  him  and  an  attorney  employed  in  another  city 
than  the  one  in  which  the  action  was  instituted;  that  neither 
defendant  nor  his  attorney  discovered  the  error  imtil  the  day 
upon  which  plaintiff  was  entitled  to  a  default;  and  that  an  at- 
torney was  Immediately  employed  by  telegraph  In  the  city  where 
the  action  was  pending  to  secure  an  extension  of  time  for  ap- 
pearance, and  that  due  effort  was  made  therefor  but  that  default 
bad  been  obtained  shortly  prior  thereto. 

A  default  Judgment  awarding  interest  at  the  rate  of  ten  per 
cent,  is  erroneous,  when  the  complaint  contains  no  allegation  of 
an  agreement  as  to  the  rate  of  interest. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Thoicas  J.  Humes,  Judge.    Reversed. 

10—18  WASH. 
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Brady  &  Oay,  and  Milo  A,  Rooty  for  appellant 

Pratt  £  Riddle  (Robert  F.  Booth,  of  counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  plaintiff  brought  suit  against  the  de- 
fendants in  the  superior  court  of  King  county  for  moneys 
had  and  received,  alleging  a  balance  due  him  thereon.  The 
appellant  was  served  with  process  on  the  18th  day  of  De- 
cember, and  on  the  momins:  of  the  8th  day  of  January  f ol- 
10^'.  j„d«»e«  w«  Jdered  .g.ms.\ta  b,  d^.l.. 
On  the  12th  day  of  January  the  appellant  petitioned  the 
court  to  set  aside  said  judgment,  and  in  support  thereof 
made  a  showing  that  the  process  was  served  upon  him  in 
the  city  of  Spokane,  whereupon  he  took  the  papers  to  his 
attorney,  residing  at  Spokane,  and  employed  him  to  look 
after  the  cause,  his  said  attorney  agreeing  so  to  do;  that 
he  left  the  matter  entirely  in  the  hands  of  his  said  attorney 
and  supposed  that  his  appearance  had  been  entered  until 
he  learned  to  the  contrary  on  the  8th  day  of  January,  and 
that  a  default  judgment  had  been  taken  against  him;  that 
appellant  was  at  that  -time  in  the  city  of  Seattle  and  re- 
ceived said  information  by  way  of  a  telegram  from  his  at- 
torney; and  that  immediately  upon  receipt  of  the  tel^ram 
he  employed  a  firm  of  attorneys  at  Seattle,  stating  to  them 
the  circumstances  of  the  case.  He  also  stated  in  his  petition 
that  he  believed  at  all  times  that  the  date  of  the  service  of 
the  process  upon  him  was  the  19th  day  of  December,  in- 
stead of  the  18  th,  and  that  he  marked  the  papers  as  having 
been  served  upon  him  on  the  19th  when  he  delivered  them 
to  his  attorney  at  Spokane;  that  he  believed  his  said  attor- 
ney would  have  appeared  in  the  action  within  twenty  days 
after  the  19  th  day  of  December,  and  that  he  believed  that 
said  appearance  was  not  entered  by  reason  of  his  mistake 
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in  regard  to  the  date  of  the  service  of  the  process.  He  also 
made  a  showing  that  he  had  been  advised  by  his  attorneys 
that  he  had  a  good  defense.  This  petition  was  denied  by  the 
court  on  the  18th  day  of  January.  Thereafter  appellant 
moved  the  court  for  a  rehearing  of  the  order  denying  his  pe- 
tition, which  was  heard  on  January  23d.  He  made  an  ad- 
ditional showing  in  substance  as  follows:  One  J.  W.  Oath- 
cart  made  an  affidavit  that  he  was  a  clerk  in  the  office  of 
Burke,  Shepard  &  McGilvra,  attorneys  at  law  in  the  city 
of  Seattle,  and  that  on  the  morning  of  January  8th  said 
firm  received  a  telegram  from  appellant's  Spokane  attor- 
ney asking  them  to  see  the  attorneys  for  the  plaintiff,  and 
get  a  stipulation  from  them  extending  the  time  of  appear- 
ance in  said  action;  that  said  affiant  took  entire  charge  of 
the  matter  for  said  firm,  inmiediately  prepared  a  stipula- 
tion, went  to  the  office  of  the  plaintiff's  attorneys  to  get 
their  signature  to  the  same  at  about  a  quarter  of  ten  on  the 
8th  day  of  January  aforesaid,  and  upon  arriving  at  the  of- 
fice of  said  attorneys  ascertained  that  one  of  them,  who 
had  charge  of  the  matter,  was  then  at  the  courthouse;  and 
that  he  inmiediately  went  to  the  court-house  with  the  stipu- 
lation, and  upon  arriving  there  was  informed  that  judg- 
ment had  been  taken  in  said  action. 

An  affidavit  of  Jay  H.  Adams,  appellant's  said  attorney 
residing  at  Spokane,  was  also  submitted,  showing  that  he 
understood  the  process  had  been  served  on  the  appellant 
on  the  19th  day  of  December,  and,  relying  thereon,  he  had 
arranged  for  and  intended  being  in  Seattle  on  the  8th  day 
of  January  to  plead  in  said  cause  for  defendants;  and  of 
liis  telegraphing  to  Burke,  Shepard  &  McGilvra. 

A  contrary  showing  was  made  by  the  plaintiff  to  the  ef- 
fect that  said  defendant  and  his  attorney  residing  at  Spo- 
kane knew  that  service  had  been  made  upon  the  18th  day  of 
December,  etc. 
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The  court  refused  to  re-open  the  matter,  stating  that  he 
had  considered  the  entire  showing,  and  thought  that  defend- 
ants had  failed  to  show  that  they  had  a  meritorious  defense, 
and  that  a  mere  error  as  to  the  time  of  service  was  not  suf- 
ficient to  warrant  the  court  in  vacating  the  judgment,  and 
this  appeal  was  taken. 

The  appellant  used  due  diligence  in  undertaking  to  get 
the  judgment  set  aside  upon  learning  that  his  appearance 
had  not  been  entered  in  said  action,  and  that  the  judgment 
had  been  taken,  and  we  are  fully  satisfied  that  he  intended 
to  make  a  defense  and  was  laboring  under  a  mistake  as  to 
the  date  of  the  service.  The  request  to  extend  the  time  was 
made  immediately  after  the  taking  of  the  default,  and  the 
showings  made  at  both  times  in  support  of  his  application 
were  made  without  unnecessary  delay,  it  unavoidably  hav- 
ing taken  some  time  to  obtain  the  affidavits  aforesaid.  A 
number  of  decisions  by  this  court  have  been  cited  by  the 
parties  upon  this  matter,  the  respondent  especially  relying 
upon  the  case  of  Sanborn,  Vail  &  Co,  v.  Furniture  Mfg. 
Co.,  5  Wash.  150  (31  Pac.  466),  where  it  was  said  that  the 
court  would  not  interfere  in  such  matters  unless  the  action 
of  the  court  below  was  so  clearly  erroneous  as  to  warrant 
this  court  in  finding  that  it  had  not  acted  in  good  faith. 
But  the  language  there  used  has  been  modified  in  later  de- 
cisions, especially  in  the  case  of  Reitmeir  v.  Siegmund,  13 
"Wash.  624  (43  Pac.  878),  cited  by  the  appellant,  where  an 
appeal  was  taken  from  an  order  of  the  court  setting  aside 
the  judgment  upon  a  similar  mistake,  though  a  longer  time 
had  elapsed.  The  court  said  it  would  have  been  an  abuse 
of  discretion  for  the  lower  court  not  to  have  granted  the 
order  vacating  the  judgment.  Of  course  there  might  be 
good  grounds  for  denying  a  motion  to  vacate  a  judgment^ 
where  there  was  a  delay  only  of  one  day,  and  there  might 
be  good  cause  for  granting  it  where  there  was  a  longer  de- 
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lay.  Each  case  must  depend  upon  its  own  circumstances. 
And,  while  such  matters  are  addressed  to  the  discretion  of 
the  lower  courts  it  is  still  a  legal  discretion,  to  be  exercised 
in  a  manner  to  subserve  the  ends  of  justice. 

It  is  not  necessary  to  consider  whether  the  appellant  had 
a  defense  to  the  entire  cause  of  action,  as  is  claimed,  for 
we  axe  of  the  opinion  that  he  had  at  least  a  defense  to  a  part 
of  the  claim,  and  that  was  sufficient  upon  which  to  base  the 
petition  for  a  vacation  of  the  judgment.  The  complaint 
prayed  for  interest  at  the  rate  of  ten  per  cent,  but  con- 
tained no  allegation  of  any  agreement  upon  the  part  of  the 
defendants  to  pay  said,  or  any,  rate  of  interest.  It  is  con- 
ceded that  interest  at  the  rate  of  ten  per  cent,  was  included 
in  the  judgment,  and  this  was  error. 

It  was  further  contended  by  the  appellant  that  the  plain- 
tiff was  not  entitled  to  any  interest  at  all,  and  also  that  he 
had  paid  him  the  full  amount  due  him  prior  to  the  com- 
mencement of  the  action.  The  claim  that  the  plaintiff  was 
not. entitled  to  any  interest  is  based  upon  the  proposition 
that  the  complaint  contained  no  allegation  of  a  demand  for 
the  moneys.  The  complaint  does  state  generally  that  a  de- 
mand was  made,  but  does  not  allege  the  date  of  making  it. 
We  find  it  unnecessary  to  consider  this  matter,,  for  the  plain- 
tiff may  amend  his  complaint,  and  the  question  as  to  the 
right  of  the  plaintiff  to  recover  interest,  if  he  recovers  at 
all,  may  arise  upon  a  different  state  of  facts  from  that  pre- 
sented by  the  complaint  as  it  stands.  But  the  appellant 
having  a  defense  in  part  to  the  plaintiff's  cause  of  action, 
and  having  made  a  sufficient  showing,  in  our  opinion,  for 
the  vacation  of  the  judgment,  the  refusal  of  the  court  to  set 
it  aside  was  not  the  exercise  of  a  sound  discretion  imposed 
upon  the  court  in  such  matters,  and  the  cause  is  reversed 
and  remanded  for  further  proceedings. 

A^VBEBS,  Reavis,  Dunbab  and  Goedon,  JJ.,  concur. 
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Thbrbsa  Klbpsch,  Administratrix,  Respondent,  v. 
Gboroe  Donald  et  al.^  Defendants,  D.  G.  Corbin, 
Appellant. 

SUPPLBMBNTABY  PBOCBBDINGS — WHBN  AUTHORIZED  —  ORDBB  FOB    DE- 

UYKBY  OF  PBU80NAL  PBOPBBTY. 

The  return  of  an  execution  unsatisfied  is  sufficient  to  authorize 
a  resort  to  proceedings  supplementarjr  to  execution. 

Where  the  judgment  creditor's  affidavit  alleges  that  an  execu- 
tion upon  a  Judgment  against  defendant  has  been  returned  nulla 
bona,  and  that  defendant  has  personal  property  which  he  re- 
fuses to  apply  in  satisfaction  of  the  judgment  but  that  he  secretes 
same  and  withholds  it  from  execution,  the  affidavit  states  facts 
sufficient  to  authorize  the  court  to  require  defendant  to  appear 
for  examination  concerning  the  allegations  of  the  affidavit. 

Where  it  appears  from  an  examination  of  defendant  in  pro- 
ceedings supplementary  to  execution  that  he  has  personal 
property  which  he  has  withheld  from  execution,  the  court  is 
warranted  in  ordering  him  to  turn  over  such  property  to  the 
sheriff  for  sale.     • 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
L.  H.  Feather,  Judge.    Affirmed. 

Jay  H.  AdamSy  for  appellant. 

OraveSy  Wolf  &  Graves^  and  John  B,  Hess,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  J. — The  respondent  recovered  judgment  on  ap- 
peal to  this  court  on  March  14,  1894,  against  George  Don- 
ald, James  L.  Smith  and  Frank  B.  Howell,  as  principals, 
and  A.  A.  Newberry  and  D.  C.  Corbin,  as  sureties  on  the 
supersedeas  bond.     A  remittitur  was  sent  to  the  superior 
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court  of  Spokane  and  thereafter  became  a  judgment  for  en- 
forcement in  that  court. 

On  the  17th  day  of  March,  1897,  respondent  filed  her 
affidavit  in  the  superior  court  of  Spokane  county,  with  a 
motion  thereon  in  proceedings  supplemental  to  execution. 
The  affidavit  recited  the  existence  of  the  judgment  and  the 
amount  thereof,  and  that  a  certain  amount  was  unpaid 
thereon.  The  motion  was  made  upon  the  affidavit  and  the 
record  in  said  cause.  It  appears  that  executions  have  been 
issued  against  the  various  defendants  and  returned  unsatis- 
fied. The  affidavit  stated  further  that  Corbin  had  property 
which  he  unjustly  refused  to  apply  towards  the  satisfaction 
of  the  judgment ;  that  he  withheld  and  secreted  it  so  that  it 
could  not  be  reached  by  ordinary  process  of  law;  that  the 
Old  National  Bank,  a  corporation  in  Spokane,  had  personal 
property  of  the  judgment  debtor  of  over  the  value  of  twen- 
ty-five dollars,  and  was  indebted  in  more  than  that  sum  to 
Corbin;  that  S.  S.  Glidden  was  the  president  of  the  corpora- 
tion and  the  proper  person  to  answer  concerning  the  mat- 
ters alleged;  that  the  Spokane  Falls  and  Northern  Rail- 
way Company,  a  corporation  in  Spokane,  had  personal  prop- 
erty in  its  possession  belonging  to  Corbin  of  the  value  of 
more  than  twenty-five  dollars,  and  was  indebted  to  Corbin 
in  more  than  the  sum  of  twenty-five  dollars;  and  that  G. 
H.  Martin  was  the  proper  officer  of  the  corporation  to  ap- 
pear and  answer  concerning  the  matters  alleged.  Upon  this 
affidavit  and  motion  the  judge  of  the  superior  court  required 
Corbin,  Glidden  and  Martin  to  appear  before  him  for  ex- 
amination concerning  the  allegations  of  the  affidavit. 

Appellant  Corbin  appeared  and  filed  a  motion  to  set  aside 
the  order  of  the  court  upon  the  ground  that  the  affidavit 
did  not  disclose  facts  sufficient  to  authorize  the  making  of 
the  order  by  the  court,  but  the  motion  was  overruled,  to 
which  an  exception  was  taken.    The  proceeding  was  then 
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submitted  to  the  court,  upon  the  record  in  the  cause,  and 
the  sworn  statement  of  appellant  Corbin.  This  statement 
disclosed  that  Corbin  was  the  owner  of  certain  first  mort- 
gage bonds  of  the  Nelson  and  Fort  Shepard  Railway  Com- 
pany, of  the  par  value  of  fifteen  thousand  dollars,  and  of 
certain  shares  of  the  capital  stock  of  the  Spokane  Falls  and 
Northern  Railway  Company,  of  the  par  value  of  one  hun- 
dred thousand  dollars,  free  from  any  incumbrance.  The 
court  thereupon  ordered  that  Corbin  deliver  the  said  per- 
sonal property  to  the  sheriff  of  Spokane  county  to  be  by 
said  sheriff  sold  in  the  manner  provided  by  law  under  exe- 
cution, and  the  proceeds  applied  to  the  payment  of  respond- 
ent's judgment. 

Our  statute  relating  to  proceedings  supplemental  to  exe- 
cution (Laws  1893,  p.  485,  Bal.  Code,  §5312-5345)  is  in 
the  nature  of  an  equitable  proceeding  and  analogous  to 
creditors'  bills.  It  is  true  that  the  judgment  creditor  can 
not  proceed  under  the  statute  until  he  has  exhausted  his  le- 
gal remedies,  but  the  return  of  an  execution  unsatisfied  is 
sufBcient  to  authorize  a  resort  to  proceedings  supplemen- 
tary. 

Respondent's  affidavit  stated  that  appellant  Corbin  had 
personal  property  which  he  refused  to  apply  to  the  satisfac- 
tion of  this  judgment — ^which  he  secreted  and  withheld 
from  execution.  Upon  his  examination  it  was  admitted  by 
said  appellant  that  he  had  Buch  property  in  his  possession. 
The  court  was  therefore  fully  warranted  in  making  the  or- 
der for  the  delivery  of  such  property  to  the  sheriff. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  DimBAR,  Gordon  and  Anders,  J  J., 
concur. 
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Town    op    Tumwater,   Appellant,   v.   William    Pix, 

Respondent 

8TBEET  IMPROVEMXNT8  —  WHBN  RBA8SB8SMEMT  AUTHORIZED  —  VALIDITY 

OF  A88E88MBNT. 

In  order  to  authorize  a  town  to  make  a  re-assessment  tor 
street  improvements  under  the  provisions  of  Laws  1893,  p.  226 
(Bal.  Code,  §91139-1149),  it  is  unnecessary  that  the  invalidity  of 
the  original  assessment  be  adjudicated  in  a  direct  proceeding 
thereon,  but  it  is  sufficient  if  the  decisions  of  the  courts  in  other 
cases  have  determined  the  illegality  of  assessments  levied  in  the 
same  manner. 

Under  Gen.  Stat,  S678  (Bal.  Code,  S1016),  providing  for  the 
assessment  of  property  in  municipalities  of  the  fourth  class  for 
the  improvement  of  streets,  there  is  no  restriction  against  the 
town's  doing  the  work  by  day's  labor  and  paying  therefor  from 
Its  general  fund,  provided  its  assessment  against  abutting  prop- 
erty is  proportioned  to  the  benefits  received  by  such  property. 

Where  a  property  owner  has  received  notice  of  a  proposed  re- 
assessment of  the  expense  of  making  a  street  Improvement,  and 
has  failed  to  appear  at  the  appointed  time  and  object  to  the 
confirmation  by  the  town  council  of  the  assessment  as  levied, 
he  cannot  subsequently  raise  the  objection  that  his  property  was 
assessed  in  a  sum  more  than  double  the  cost  of  Improving  the 
street  in  front  of  his  property. 

The  fact  that  one  portion  of  a  street  was  Improved  by  con- 
tract and  another  portion  under  direction  of  the  town  authorities 
and  the  latter  portion  paid  for  out  of  the  general  fund  would 
not  render  one  assessment  for  the  whole  street  void,  nor  show 
an  intent  on  the  part  of  the  town  to  assess  only  the  portion  of 
property  abutting  the  improvement  under  the  contract,  when  the 
resolution  for  the  improvement  in  express  terms  created  the 
whole  street  an  assessment  district  for  purposes  of  Improvement. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Chables  W.  Hododon,  Judge.    Reversed. 
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Milo  A.  Rooty  for  appellant. 


164  TUM WATER  v.  PIX. 

Opinion  of  the  Court — Gk>BDON,  J.  [18  Wash. 

H,  L.  Forrest,  and  Byron  Milletty  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant,  a  municipal  corporation  of  the 
fourth  class  under  the  laws  of  Washington,  brought  this 
action  to  enforce  the  collection  of  an  amount  levied  by  re- 
assessment, on  account  of  street  improvements,  against  re- 
spondent's property.  From  a  judgment  in  respondent's 
favor  the  town  has  appealed.  From  the  record  and  briefs 
of  counsel  it  appears  that  the  principal  reason  for  the  judg- 
ment of  the  lower  court  was  that  it  had  never  been  deter- 
mined by  the  decision  of  a  court  of  competent  jurisdiction 
that  the  original  assessment  was  illegal  or  void. 

Upon  the  argument  of  the  cause  in  this  court,  it  was 
conceded  by  counsel  that  this  branch  of  the  case  falls  with- 
in the  ruling  of  this  court  in  State,  ex  rel.  Hemen,  r.  Bal- 
lard, 16  Wash.  418  (47  Pac.  970),  in  which  we  held  that 
no  prior  adjudication  of  the  invalidity  of  an  assessment  in  a 
direct  proceeding  was  necessary  before  the  city  could  pro- 
ceed to  reassess  under  the  provisions  of  the  act  of  1893. 
(Session  Laws  1893,  p.  226;   Bal.  Code,  §§1139-1149.) 

It  appears  from  the  record  in  this  case  that  the  town 
council  of  the  town  of  Tumwater,  at  a  meeting  held  on  Oc- 
tober 28,  1891,  adopted  the  following  resolution: 

"  Be  it  resolved  by  the  council  of  the  town  of  Tumwater: 
1.  That  Third  street  in  East  Tumwater  be  and  is  hereby 
created  an  assessment  district  for  the  purpose  of  the  im- 
provement of  said  street. 

"  Be  it  further  resolved,  that  the  property  owners  abut- 
ting on  said  Third  street  in  East  Tumwater  and  the  town  of 
Tumwater  be  assessed  pro  rata  for  any  and  all  improvements 
made  on  said  Third  street  in  East  Tumwater." 

Third  street  in  East  Tumwater  runs  from  Cleveland  ave- 
nue on  the  east  to  A  street  on  the  west,  and  respondent's 
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property  fronts  thereon,  on  the  north  side,  between  A  and 
S  streets. 

It  appears  that  a  contract  was  let  by  the  town  authorities 
to  one  Scott  for  grading  and  improving  Third  street  east  of 
B  street  to  Cleveland  avenue.  It  also  appears  that  the 
work  on  Third  street  between  A  and  B,  being  that  portion 
of  the  street  directly  in  front  of  respondent's  property,  was 
done  by  the  city  authorities  at  or  about  the  same  time  that 
the  work  was  done  by  Scott  on  the  remainder  of  the  street. 

It  is  apparent  that  the  original  proceedings  whereby  it 
was  attempted  to  assess  the  abutting  property  for  the  cost 
of  the  improvement  were  illegal  and  void,  because  the  prop- 
erty to  be  charged  was  not  assessed  in  proportion  to  the 
benefits.  But  on  the  27th  day  of  November,  1894,  the  town 
proceeded  to  pass  an  ordinance  providing  for  a  reassessment 
to  pay  the  cost  of  the  improvement.  This  ordinance  was 
passed  pursuant  to  the  general  power  conferred  upon  towns 
and  cities  imder  the  act  of  1893,  supra.  The  ordinance  re- 
ferred to  created  and  defined  an  assessment  district,  which 
district  included  respondent's  property,  and  levied  an  as- 
sessment upon  the  property  fronting  upon  said  street,  in 
proportion  to  the  benefits  received,  sufficient  to  cover  the 
total  expense  of  the  work  thereon.  The  ordinance  also  pro- 
vided: 

'TThat  each  and  every  person  owning  any  of  said  lots  or 
tracts,  or  being  in  any  way  interested,  may  appear  before 
the  town  council  on  or  before  the  17th  day  of  December, 
1894,  and  show  cause,  if  any  there  be,  why  the  assessment 
herein  made  should  not  become  binding  and  a  lien  upon 
the  property  aifected  thereby;  and  upon  said  day  said  coun- 
cil shall  consider  any  objections  made  to  said  assessment 
and  modify  said  assessment  if  it  be  necessary  to  make  the 
same  legal,  equitable  and  just." 

Notice  thereof  was  personallv  served  upon  the  respond- 
ent, who  made  no  appearance  and  entered  no  objections  be- 
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fore  the  council.  It  is  the  contention  of  respondent  that 
the  work  on  that  portion  of  Third  street  upon  which  his 
property  fronts  was  done  by  days'  labor,  and  paid  from 
the  general  fund,  and  that  the  town  was  therefore  without 
authority  to  reassess,  or  to  assess  at  all,  the  property  front- 
ing on  the  street  for  the  cost  of  the  improvement. 

We  think  the  contention  can  not  be  sustained.  Section 
678, 1  Hill's  Code  (Bal.  Code,  §1016),  provides  that  the  ex- 
pense of  improving  the  streets  shall  be  assessed  upon  the 
lots  and  lands  fronting  thereon  in  proportion  to  the  bene- 
fits, etc.  It  was  not  essential  that  the  town  should  let  any 
contract  at  all  for  doing  the  work.  We  see  no  reason  why  it 
could  not  have  made  the  entire  improvement  through  its 
own  officers  and  assessed  the  cost  thereof  on  the  property 
fronting  upon  the  street  in  proportion  to  benefits.  We  find 
nothing  in  the  statute  which  forbids  it.  It  may  be  that  it 
is  customary  to  let  the  work  to  a  contractor,  and  to  pay  him 
with  warrants  drawn  upon  a  special  fund  into  which  the  as- 
sessments,, when  collected,  are  paid,  but  the  statute  does  not 
require  that  method  to  be  pursued.  We  think  appellant 
correctly  assumes  that  it  had  the  right  to  have  the  work 
done  under  one,  two,  or  any  number  of  contracts,  or  imder 
no  contract  at  all.  All  that  respondent  can  require  is  that 
his  property  shall  be  assessed  in  proportion  to  the  benefit 
it  receives  from  the  improvement. 

It  is  further  urged  that  the  cost  of  improving  the  street 
in  front  of  respondent's  property  amounted  to  only  $95.45, 
whereas  the  amount  of  the  assessment  levied  by  the  town  is 
$210.  This  does  not  go  to  the  jurisdiction  to  make  a  re- 
assessment, but  is  a  matter  which  the  town  council  could 
have,  and  it  must  be  presumed  would  have,  corrected  had 
application  been  made  for  that  purpose  in  accordance  with 
the  notice  contained  in  the  ordinance  for  reassessment  above 
set  out.    It  is  a  mere  mistake,  or  irregularity  at  most,  not 
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affecting  the  jurisdiction.  No  reason  is  suggested  why  re- 
spondent did  not  appear  and  make  his  objection  before  the 
town  council.  That  body  had  jurisdiction  of  the  subject 
matter  and  was  clothed  with  power  to  arrive  at  a  correct 
determination.  It  was  the  tribunal  appointed  by  the  law 
for  the  correction  of  any  mistakes  or  irregularities.  Parties 
interested  can  not  be  permitted  to  disregard  the  opportuni- 
ties so  afforded  for  a  hearing,  and  to  select  a  iorum  of  their 
own  choosing.  They  must  make  their  objections  season- 
ably,  before  the  tribunal  which  the  law  appoints  for  that 
purpose,  and,  failing  to  do  so,  cannot  thereafter  be  heard 
to  complain.  Laws  1893,  ch.  95,  §5,  p.  228  (Bal.  Code, 
§1148);  "Welty,  Assessments,  §312;  New  Whatcom  v. 
BeUingham  Bay  Improvement  Co.,  16  Wash.  131  (47  Pac. 
286);    NoUn  v.  Reese,  82  Oal.  484. 

We  think  the  trial  court  erred  in  holding  that  it  was  not 
the  intention  of  the  town  to  assess  any  property  for  these 
improTements  other  than  that  abutting  on  Third  street  east 
of  B  street.  The  resolution  under  which  the  improvement 
was  originally  undertaken  relates  to  the  entire  street.  The 
language  is:  'That  Third  street  in  East  Tumwater  be  and 
is  hereby  created  an  assessment  district  for  the  improve- 
ment of  said  street,"  and  the  proof  shows  that  the  entire 
street  was  improved.  The  fact  that  the  street  was  improved 
throughout  its  entire  length,  in  the  light  of  the  resolution 
that  the  assessment  district  should  include  the  street,  leaves 
no  room  for  finding  that  the  town  never  intended  to  assess 
any  property  for  the  improvement  other  than  that  lying  east 
of  B  street. 

The  judgment  must  be  reversed  and  the  cause  remanded 
-with  instmctions  to  enter  a  judgment  and  decree  of  fore- 
closure in  accordance  with  the  prayer  of  the  complaint. 

Scott,  C  J.,  and  Anders,  Dunbar  and  Keavis,  JJ., 
concur. 
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[No.  2616.    Decided  December  1,  1897.] 

Del    Gary    Smith,   Respondent,   v.  Ella  W.   Smith, 

Appellant 

BIQHTB    OF  PARTIES  UNDER  DECREE  —  FAILURE    TO    COMPLY    WITH    ITS 

OONDiriONS. 

A  i>arty  in  an  equity  proceeding,  who  refuses  to  obey  provisions 
of  the  decree  therein  favorable  to  his  adversary,  cannot  require 
the  court  to  enforce  other  provisions  of  the  decree  which  are  in  his 
own  fa|pr. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  McCli^h'On,  Judge.    Reversed. 

A.  W.  Buddress  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  respondent  filed  a  petition  in  the  court 
below  asking  for  an  order  upon  the  appellant  Ella  W. 
Smith,  his  former  wife,  now  divorced,  to  place  the  minor 
children  of  said  appellant  and  respondent  in  the  care  of  a 
suitable  person  to  be  selected  by  the  court,  in  order  that  the 
respondent  might  see  said  children  once  a  week,  he  having 
alleged  in  his  petition  that  the  appellant  had  refused  to  al- 
low him  to  visit  them  in  accordance  with  the  order  of  the 
court  theretofore  made.  This  petition  was  moved  against 
by  appellant  on  the  ground  that  the  court  had  no  jurisdic- 
tion to  hear  it;  and  the  appellant  also  answered,  setting  up 
the  fact  that  the  respondent  had  not  paid  the  alimony  which 
had  been  awarded  to  her  in  the  original  divorce  proceedings 
in  the  case;  and  there  is  no  attempt  on  the  part  of  the  re- 
spondent to  show  that  he  had  obeyed  the  mandates  of  this 
court,  or  to  purge  himself  from  the  contempt  he  was  in  for 
not  paying  the  same.    It  is  true  that  under  the  decree  of 
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this  court  the  plaintiff  was  awarded  the  right,  at  reasonable 
times,  to  visit  and  see  the  minor  children  of  the  appellant 
and  respondent,  but  there  was  another  provision  in  this  de- 
cree, viz.,  that  the  respondent  (who  was  plaintiff  in  the  di- 
vorce proceedings)  was  required  to  pay  to  the  appellant  here 
(the  defendant  in  the  divorce  proceedings)  for  the  support 
of  said  children  the  sum  of  twenty-five  dollars  as  alimony 
on  the  first  day  of  each  and  every  month,  commencing  on 
the  first  day  of  November,  1896,  and  that  he  be  required 
and  directed  to  pay  to  the  said  Ella  W.  Smith  for  the  sup- 
port of  the  girl  Frances  D.  Smith  the  sum  of  fifteeiv  dollars 
as  alimony,  on  the  first  day  of  each  and  every  month,  com- 
mencing on  the  first  day  of  November,  1895,  up  to  and  in- 
cluding the  first  day  of  October,  1896;  and  it  was  further 
ordered  that  he  pay  the  said  Ella  W.  Smith  the  sum  of 
two  hundred  and  twenty-seven  dollars  and  five  cents,  with 
interest  thereon  at  the  legal  rate  of  seven  per  cent,  per  an- 
num from  the  23d  day  of  October,  1896,  until  paid. 

It  ajBSrmatively  appears  from  the  affidavit  of  the  respond- 
ent that  the  decree  of  this  court  had  not  been  obeyed  so 
far  as  the  payment  of  this  alimony  was  concerned.  The 
showing  of  that  fact  was  sufficient  to  have  defeated  this  ap- 
plication. A  party  can  not  remain  in  contempt  in  an  equity 
proceeding,  and  at  the  same  time  ask  the  court  to  grant 
him  priviliges  which  are  conferred  upon  him  by  the  decree 
which  he  has  refused  to  obey;  and  it  is  a  general  rule  that 
he  can  not  be  heard  in  a  cause  until  he  has  cleared  his  con- 
tempt. And,  especially,  a  court  of  equity  will  refuse  to  a 
defendant  in  contempt  the  benefit  of  proceedings  in  it  when 
asked  by  him  as  a  favor  until  he  has  purged  himself  of  his 
contempt.  BrinJeley  v.  Brinkleyy  47  N.  Y.'40,  and  cases 
cited. 

And  in  Vowles  v.  Youngy  9  Ves.  173,  it  is  stated  by  Lord 
Eldox  that  it  is  a  general  rule  that  a  party  who  has  not 
cleared  his  contempt  can  not  be  heard. 
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"  It  is  a  general  rule,  especially  in  courts  of  equity,  that 
a  party  in  contempt  will  not  be  heard  to  ask  any  favor  of 
the  court,  in  the  case  in  which  the  contempt  occurs,  nor  per- 
mitted to  take  any  affirmative  steps  in  the  particular  litiga- 
tion, except  only  such  as  are  necessary  to  his  defence  against 
the  charge  of  contempt,  until  he  has  purged  himself  of  such 
charge."  Eapalje,  Contempts,  §135;  Beach,  Modem 
Equity  Practice,  §365,  and  cases  cited;  2  Bishop,  Mar- 
riage, Div.  &  Sep.,  §1095;    1  Enc.  PL  &  Pr.,  436. 

In  4  Enc.  PI.  &  Pr.,  p.  805,  the  rule  is  thus  announced: 

"  "No  rule  of  law  seems  more  widely  prevalent  or  better 
established  than  that  a  court  whose  authority  has  been  put 
to  naught  will  extend  no  favors  or  privileges  to  the  party 
in  contempt  until  he  has  acknowledged  its  authority  by 
purging  the  offense." 

In  fact,  this  is  the  imbroken  authority,  and  for  the  most 
obvious  reasons  the  rule  could  not  be  otherwise.  The  judg- 
ment in  this  case  will  be  reversed  with  instructions  to  the 
lower  court  to  dismiss  the  proceeding  at  respondent's  cost. 

Scott,  C.  J.,  and  Anders,  Eeavis  and  Gordon,  JJ., 
concur. 


18    IflO 

18  3-i4 

19  478 


(No.  2717.    Decided  December  2, 1897. ] 

The  State  of  Washington,  on  the  Relation  of  George 
E.  Banks,  Appellant,  v.  Board  op  County  Commis- 
sioners OF  Snohomish  County  et  aL,  Respondents, 

BALABY     OF     JUSTICE     OF     THE    PEACE  —  FBBBENTATION     OF    CLAIM    TO 

COUNTY  COMMI8SIONBB8  —  MANDAMUB. 

Under  Laws  1893,  p.  280,  SI  (Bal.  Code,  S893),  a  claim  for  sal- 
ary as  justice  of  the  peace  must  be  presented  to  the  board  of  coun- 
ty commissioners  for  their  examination  and  allowance,  and  upon 
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their  refusal  to  allow  same,  mandamns  will  not  lie  to  compel  pay- 
ment, since  there  is  a  remedy  by  appeal  from  the  action  of  the 
board  of  commissioners. 

Appeal  from  Superior  Court,  Snohomisli  County. — Hon. 
Yrakk.  T.  Seid,  Judge.    Affirmed. 

F.  H.  Broumelly  for  appellant. 
/.  H.  NayloVy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  a  proceeding  by  mandamus  to  com- 
pel payment  of  a  salary  to  the  relator  as  a  justice  of  the 
peace  of  the  city  of  Everett.  It  is  shown  by  the  relator 
that  he  presented  his  claim  to  the  board  of  county  commis- 
sioners of  Snohomish  county  and  that  they  refused  to  al- 
low it;  but  his  contention  is,  that  it  was  unnecessary  for 
him  to  have  presented  it  to  them,  on  the  ground  that  his 
salary  was  fixed  by  statute,  based  upon  the  population  of 
the  city,  and  that  the  statute  makes  it  the  duty  of  the  county 
auditor  to  draw  the  warrant  therefor;  and  that  the  office 
of  justice  of  the  peace  is  not  one  of  those  enum- 
erated in  section  2973,  Vol.  1,  of  the  Code  (Bal. 
Code,  §  1664),  for  which  salary  claims  are  required 
to  be  presented  to  the  commissioners  for  allow- 
ance before  the  auditor  can  draw  a  warrant,  and  he 
contends  that  it  was  not  necessary  for  him  to  have  made 
the  commissioners  parties  to  this  proceeding;  nor  does  sec- 
tion 3039  (Bal.  Code,  §1646)  relating  to  the  salaries  of  jus- 
tices of  the  peace  specify  that  said  claims  shall  be  presented 
to  the  coimty  commissioners.  As  to  whether  they  must 
be  presented  is  the  sole  question  to  be  determined  here, 
upon  the  case  as  it  stands,  for  the  judgment  went  against 
the  relator  upon  a  demurrer. 

His  petition  was  otherwise  sufficient  in  all  respects,  and 

11—18  WASH. 
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the  fact  that  he  presented  his  claim  to  the  commissioners 
would  not  affect  his  right  to  the  relief  sought  if  he  was  not 
required  to  present  it  to  them. 

The  question  is  not  free  from  difficulty.  There  i&  appar- 
ently just  as  much  reason  for  presenting  a  claim  for  a  sal* 
ary  for  a  justice  of  the  peace  to  the  board  of  commissioners 
for  allowance  as  there  would  be  for  presenting  a  like  claim 
by  any  of  the  other  county  officers. 

The  relator  alleged  that  the  city  of  Everett  had  5,000 
population,  but  the  commissioners  found  that  there  was  a 
lesser  number  and  refused  to  allow  his  claim  upon  that 
ground.  The  auditor  should  not  be  called  upon  to  pass 
upon  such  a  matter,  and  it  would  very  properly  fall  within 
the  duties  of  the  commissioners. 

There  might  be  other  good  reasons  for  refusing  to  allow 
a  claim  of  the  kind,  aside  from  the  one  mentioned. 

A  later  act,  Laws  1893,  p.  280,  §1  (Bal.  Code^  §393),  re- 
lating to  the  duties  of  county  auditors  requires  them  to 
present  all  claims  to  the  board  of  county  commissioners  for 
their  examination  and  allowance,  with  the  exception  of 
such  fee  bills  as  are  required  to  be  examined  by  some  other 
tribunal  or  officer,  and  this  section  would,  within  its  gen- 
eral terms,  require  the  claims  of  all  county  officers  for  sal- 
aries to  be  presented  to  the  commissioners,  but  the  relator 
claims  that  this  act  can  have  no  such  effect,  as  it  is  simply  a 
continuation  of  former  statutes  without  a  substantial 
change;  and,  as  justices  of  the  peace  did  not  draw  salaries 
at  the  time  said  statutes  were  originally  passed,  it  should 
not  have  any  application  to  them  now.  But  we  do  not  think 
this  contention  is  well  f  oimded,  even  conceding  that  said  act 
worked  no  substantial  changes  otherwise  in  the  laws  as  they 
then  existed.  The  act  enumerated  no  claims  and  excepted 
none,  aside  from  the  class  to  be  approved  by  some  other 
tribunal  or  officer,  and  we  think  it  was  sufficient  to  include 
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the  relator  with  the  other  county  officers,  as  it  must  be  con- 
sidered as  passed  with  reference  to  all  county  officers,  to 
enforce  its  spirit,  even  though  it  was  a  substantial  re-enact- 
ment of  former  statutes. 
Affirmed. 

Reavis,  Dunbab  and  Gordon,  JJ.,  concur. 


[No.  2610.    Decided  December  3, 1897.] 

John  Walter  Robinson,  Appellant,  v.  E.  McNeill, 
(18  Receiver  of  the  Oregon  Railway  and  Navigation 
Company,  Respondent. 

I5JUBT   TO    CHILD — DANOBHOUS    APPLIANCB8  —  LIABILITY    OF    MASTBB 

FOB  WBOKOFUL  ACT  OF  BBBVANT. 

Where  it  appears  tliat  a  section  foreman  upon  a  railroad  ex- 
eeeded  the  scope  of  his  employment  In  loaning  a  hand-car  to 
hoys  of  immature  age,  to  be  used  by  them  for  purposes  of  their 
own  amusement  and  not  in  the  service  of  the  railroad  company, 
the  company  cannot  be  made  liable  for  injuries  received  by  one 
of  the  boys  through  his  own  negligence,  while  the  car  was  being 
operated  by  him  and  his  companions. 

Appeal  from  Superior  Court,  Whitman  County. — ^Hon. 
E.  H.  Sullivan,  Judge.    Affirmed. 

M.  0.  Reed  (A.  M.  Craven,  of  counsel),  for  appellant. 

Cox,  Cotton,  Teal  &  Minor,  and  J.  C,  Kleber,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  action  was  brought  to  recover  dam- 
ages sustained  by  John  Walter  Robinson,  caused  by  falling 
from  a  handcar  under  the  general  control  of  the  defendant, 
and  the  plaintiff  has  appealed  from  a  judgment  of  non- 
suit. 
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From  the  plaintiff's  showing,  it  appears  that  he,  with  a 
number  of  other  boys,  had  obtained  a  loan  of  the  hand-car 
from  the  section  foreman,  who  had  control  of  it  for  the  pur- 
pose of  enabling  him  to  discharge  his  duties  in  repairing  the 
track,  etc.  The  boys  had  obtained  the  car  for  the  purpose 
of  going  along  the  track  to  a  swinmiing  place  a  mile  or 
more  distant,  and  on  the  way  there  the  plaintiff  fell  off 
and  was  injured.  It  will  be  observed  that  the  action  was 
not  founded  upon  any  negligent  or  wrongful  act  of  the  de- 
fendant's servant  in  allowing  the  car  to  remain  exposed  and 
unsecure  so  that  boys  of  immature  years  might  be  tempted 
to  use  it;  and  also  that  the  car  was  not  being  used  at  that 
particular  time  in  the  company's  business.  It  was  not 
shown  nor  claimed  that  the  section  foreman  had  any  author- 
ity to  loan  the  car  at  all,  and  in  fact  it  may  be  fairly  as- 
sumed from  the  record  that  it  was  a  violation  of  his  duties 
to  loan  it  His  act  in  so  doing  was  entirely  outside  of  and 
exceeded  the  scope  of  his  employment. 

This  being  so,  under  the  great  weight  of  the  authorities 
the  defendant  was  not  liable  for  his  wrongful  act,  and  the 
nonsuit  was  properly  granted. 

Affirmed. 

AiTDEBS,  Reavis,  Dunbae  and  Qijbdon,  JJ.,  concur. 
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[No.  3714.    Decided  December  3, 1897.] 

The    State   of   Washington,  Respondent,   v.   E.   L.     m    73 

Moody,  Appellant.  'dM  ^ 

BIAS  OP  JUBOB  —  IMFBBS8I0N  AS  TO  OUILT  OF  ACCUSED — HOMICIDE  — 
INSTBUCTIONS  DEFINING  DBGBBB8  —  FBBHEDITATION  —  EVIDENCE  — 
DYING  DBCLABATiONS — THBEATS  —  EXCLUSION  OF  DYING  DECLABA- 
TION   FBOM  JVBT  BOOM. 

A  juror  is  subject  to  challenge  for  actual  bias,  when  he  has  an 
impression  as  to  the  guilt  of  the  accused  which  it  would  take 
evidence  to  remove,  and  when  he  does  not  feel  able  to  accord 
accused  the  presumption  of  innocence  until  his  guilt  is  proven. 

In  a  prosecution  for  homicide,  an  instruction  does  not  suf- 
ficiently point  out  the  distinction  between  murder  in  the  first  and 
second  degrees,  nor  correctly  define  the  element  of  deliberation 
and  premeditation,  when  it  charges  the  Jury  that  "as  to  the 
length  of  time  necessary  for  deliberation  and  premeditation,  you 
are  instructed  that  no  appreciable  space  of  time  need  elapse  be- 
tween the  forming  of  such  intent  ana  the  infliction  of  the  fatal 
wound;  all  that  is  necessary  is,  that  the  deliberate  and  premedi- 
tated intent  be  formed  before  the  fatal  wound  is  inflicted.  It 
matters  not  if  the  wound  be  inflicted  immediately  after  the  form- 
ing of  the  intent.  The  forming  of  the  deliberate  and  premedi- 
tated intent,  and  the  inflicting  of  the  mortal  wound,  may  follow 
each  other  as  rapidly  as  successive  thoughts  of  the  mind." 

A  statement  in  a  dying  declaration  that  the  accused  had  made 
prior  threats  against  deceased  are  inadmissible  in  evidence,  be- 
ing no  part  of  the  res  gestae. 

The  refusal  of  the  court  to  instruct  that  the  portion  of  a  dying 
declaration  showing  prior  threats  by  the  accused  should  be  dis- 
regarded was  prejudicial  error,  and  cannot  be  presumed  harmless 
from  the  fact  that  it  was  cumulatiye  and  merely  corroborative 
of  the  testimony  of  another  witness. 

Upon  a  trial  for  homicide,  it  is  error  to  permit  the  dying  de- 
claration of  deceased  to  go  to  the  jury  room  for  investigation  by 
the  jury,  on  the  same  principle  that  witnesses  and  depositions 
are  excluded  from  the  jury  room. 

Appeal  from  Superior  Court,  Cliehalis  County. — ^Hon. 
Mason  Ibwin,  Judge.    Reversed. 
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Oeorge  D.  Schofieldy  for  appellant: 

Previous  threats  in  dying  declarations  are  inadmissible 
for  any  purpose.  Reynolds  v.  StaUy  68  Ala.  502;  Jones 
V.  State,  71  Ind.  66;  Ben  v.  State,  37  Ala.  103;  State  v. 
Woody  53  Vt.  560;  Merrill  v.  State,  58  Miss.  65;  Nelson 
V.  State,  7  Humph.  542;  State  v.  Draper,  65  Mo.  335  (27 
Am.  Eep.  287);  Rex  v.  Mead,  2  Bam.  &  Cr.  605;  People 
V.  Fong  Ah  Sing,  64  Cal.  253;  State  v.  Perigo,  45  K  W. 
399. 

W,  H.  Abel,  Prosecuting  Attorney,  (W.  I.  Agnew,  of 
counsel),  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — The  appellant  was  tried  upon  an  informa- 
tion charging  him  with  murder  in  the  first  degree,  was 
found  guilty  as  charged,  and  was  sentenced  to  death,  and 
an  appeal  is  brought  to  this  court  alleging  many  errors. 
Most  of  the  errors  that  are  assigned  by  the  appellant  in  this 
case  have  been  passed  upon  by  this  court  so  often  that  we 
do  not  feel  called  upon  to  discuss  them  again,  but  will  limit 
our  investigation  to  those  assignments  which  appeal  to  us  as 
being  meritorious,  and  which  have  not  before  been  called  to 
the  attention  of  this  court. 

Assignment  number  nine  is  to  the  eflfect  that  the  court 
erred  in  denying  defendant's  challenge  for  cause  against 
juror  Shafer.  It  appears  from  the  record  that  the  defend- 
ant's peremptory  challenges  were  all  exhausted.  The  ex- 
amination of  the  juror  Shafer  on  his  voir  dire  was  as  fol- 
lows, after  omitting  some  preliminary  questions: 

"  Do  you  know  anything  about  the  facts  in  this  case,  or 
what  purport  to  be  the  facts? 

A. — ^Well,  what  I  read  from  the  paper  and  talk  with 
other  people. 
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Q. — ^Did  you  hear  what  purported  to  be  the  facts  in  the 
case? 

A. — ^To  some  extent. 

Q.— Did  what  you  hear  form  any  impression  upon  your 
mind  as  to  the  guilt  or  innocence  of  this  defendant? 

A. — ^I  think  it  did. 

Q. — Have  you  still  that  impression? 

A. — ^Well,  as  long  until  I  hear  contrary  evidence  I 
would. 

Q. — ^Is  that  impression  which  you  have  upon  your  mind 
of  such  a  nature  as  would  require  some  proof  or  testimony 
to  remove? 

A. — ^Well,  it  would  require  some;  of  course,  any  story 
that  was  told  would  make  some  impression,  another  story 
woidd  make  a  different. 

Q. — ^Do  you  believe  that  notwithstanding  any  impression 
that  you  may  have  formed  and  may  have  at  this  time,  in  re- 
lation to  the  guilt  or  innocence  of  this  defendant,  you  could 
sit  as  a  fair  and  impartial  juror  and  return  a  verdict  in  ac- 
cordance with  the  law  as  given  you  by  the  court  and  the 
evidence  as  it  shall  come  to  you  from  the  witness  stand? 

A. — I  can. 

Q. — Do  you  believe  you  could  sit  as  a  fair  and  impartial 
juror  in  the  trial  of  this  case? 

A, — ^I  can. 

Q. — Have  you  at  this  time  any  prejudice  for  or  against 
the  state  or  defendant? 

A. — I  have  not. 

Q. — ^You  may  state  whether  or  not  your  opinions  are  of 
such  a  nature  that  you  would  be  prevented  from  return- 
ing a  verdict  of  guilty  in  any  case,  upon  which  verdict  there 
would  be  a  punishment  of  death? 

A. — ^I  think  not. 

Q. — ^Are  you  in  favor  of  enforcing  the  laws  of  this  state 
in  relation  to  capital  pimishment? 

A. — ^I  am. 

Q. — ^You  believe  that  notwithstanding  any  impression 
which  you  may  have  had  in  relatioii  to  the  defendant's  guilt 
or  innocence,  or  any  impression  which  you  may  now  have. 
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that  you  could  still  sit  as  a  fair  and  impartial  juror  in  the 
trial  of  the  case? 

A. — ^I  could. 

Q. — Do  you  believe  that  from  the  beginning  of  this  case 
until  the  close  you  could  rid  your  mind  and  clear  it  of  any 
such  impressions  that  you  may  have  had  heretofore,  and 
return  your  verdict  solely  in  accordance  with  the  law  and 
evidence  as  it  comes  to  you  in  the  trial? 

A. — ^I  think  I  can. 

Q. — Do  you  know  any  reason  at  all  why  you  should  not 
sit  as  a  juror  in  the  trial  of  this  case? 

A. — ^I  do  not. 

The  pertinent  portion  of  the  cross-examination  was  as 
follows: 

Q. — From  the  conversations  which  you  had  at  Elma, 
in  this  county,  an  impression  was  formed  upon  your  mind, 
I  believe  you  stated? 

A. — Yes,  sir. 

Q. — ^And  you  still  have  an  impression  upon  your  mind 
at  this  time  as  to  the  guilt  or  innocence  of  the  defendant? 

A. — ^I  have  to  some  extent. 

Q. — ^Is  that  opinion  such  as  would  require  evidence  to 
remove? 

A. — Yes,  sir. 

Q. — Could  you  enter  in  and  upon  the  trial  of  this  case, 
prior  to  the  giving  of  any  evidence,  and  indulge  your  mind 
with  the  legal  presumption  that  the  defendant  is  presumed 
to  be  innocent  imtil  proven  guilty?  Can  you  enter  upon 
the  trial  presuming  the  defendant  to  be  innocent  of  the 
crime  charged? 

A. — ^Well,  not  as  much  as  I  read. 

Q. — Then  that  impression  which  you  now  have  upon 
your  mind  amounts  to  conviction,  that  is,  your  mind  is  con- 
vinced at  the  present,  before  entering  upon  the  trial,  as  to 
the  guilt  or  innocence  of  the  defendant? 

A. — ^Yes,  sir,  it  is,  providing  what  I  hear  is  true;  it  is 
only  mere  talk;  you  might  hear  anything,  at  the  same  time 
I  have  an  impression  it  was  more  or  less  true. 
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Q. — ^Did  the  people  who  purport  to  have  these  conversa- 
tions with  you  tell  you  that  this  was  true? 

A. — ^Well,  they  told  me — 

Q. — ^Never  mind  what  they  told  you,  did  they  pretend 
to  you  to  relate  the  facts  and  circumstances  surrounding 
this  affair? 

A. — ^Yes,  sir. 

Q. — You  still  have  that  impression  upon  your  mind? 

A. — ^I  have, 

Q. — That  impression  is  such  as  would  take  testimony 
to  remove? 

A. — It  would. 

Q. — That  impression  is  such  a  one  as  would  debar  you 
from  entering  upon  the  trial  of  this  case  presuming  the  de- 
fendant to  be  innocent? 

A. — Yes,  sir. 

Thereupon  the  examination  was  closed,  the  defendant 
challenged  the  juror  for  cause,  which  was  resisted  by  the 
state,  and  the  challenge  was  denied  by  the  court.  It  ap- 
pears from  the  whole  examination  of  this  juror  that  he  had 
such  an  impression  concerning  the  guilt  or  innocence  of 
the  defendant  as  would  require  testimony  to  remove;  and 
while  this  court  has  said  that  a  mere  floating  impression 
would  not  be  sufficient  to  incapacitate  a  juror,  the  answers 
of  the  jiiror  in  this  case  plainly  show  that  the  impression, 
as  he  terms  it,  which  he  had  formed,  really  amounted  to  a 
conviction,  and  a  fixed  and  stable  opinion  in  regard  to  the 
guilt  or  innocence  of  the  defendant,  for  he  stated  that  his 
mind  was  convinced  as  to  the  guilt  or  innocence  of  the  de- 
fendant, and  frankly  confessed  that  it  would  take  testi- 
mony to  remove  the  impression  which  had  been  made  upon 
his  mind  by  what  he  had  heard;  and  further,  that  such  an 
impression  would  debar  him  from  entering  upon  the  trial 
of  the  case  presuming  the  defendant  to  be  innocent.  If  the 
statements  of  the  juror,  then,  are  to  be  taken  as  true,  and 
the  only  object  of  the  examination  is  to  elicit  the  truth,  it 
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can  scarcely  be  gainsaid  that  the  juror  was  not  such  an  im- 
partial juror  as  is  guaranteed  to  the  defendant  by  the  con- 
stitution, for  he  had  a  right  to  be  tried  by  a  juror  who  would 
enter  upon  the  investigation  of  the  trial  with  the  presump- 
tion attaching  in  his  mind  that  the  defendant  was  innocent^ 
and  not  with  the  presumption  that  he  was  guilty,  and  that 
he  would  consider  him  guilty  until  he  was  proven  innocent. 
It  seems  to  us  that  the  case  falls  squarely  within  the  rule 
announced  by  this  court  in  State  v.  Murphy,  9  Wash.  204 
(37  Pac.  420),  where  it  was  said: 

"  If  a  juror  testifies  that  he  has  read  a  newspaper  account 
and  that,  if  such  account  be  true,  he  believes  the  defendant 
to  be  either  guilty  or  innocent,  as  the  case  may  be,  he  mani- 
festly would  be  a  competent  juror,  for  he  has  no  fixed  opin- 
ion as  to  whether  the  facts  which  have  been  related  to  him 
are  true  or  not.  Hence  he  approaches  the  examination  of 
the  case  with  a  mind  perfectly  susceptible  to  receive  the 
truth  as  it  appears  from  the  testimony  presented.  But 
where  he  states  that  he  has  heard  a  recital  of  the  facts, 
whether  by  a  newspaper  or  by  an  individual  statement,  and 
that  he  believes  the  facts  stated,  and  from  such  statements 
that  he  is  in  a  condition  of  mind  that  it  would  take  evidence 
to  remove  the  belief  that  he  already  entertains,  then  it 
seems  equally  manifest  that  he  comes  to  the  investigation 
of  the  case  with  a  bias  either  for  or  against  the  defendant, 
and  is  therefore  not,  in  the  meaning  of  the  law,  an  impartial 
juror." 

In  this  case,  if  the  juror  had  stated  that  he  had  heard  a 
recital  of  the  circumstances  connected  with  this  alleged 
murder,  whether  through  newspapers  or  through  conversa- 
tion with  individuals,  and  that,  if  what  he  had  heard  was 
true,  he  had  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  such  an  answer  would  not  have  disqualified  liim 
from  acting  as  a  juror,  but  when  he  says  that  he  has  heard 
these  things  and  believes  them  to  be  true,  then  certainly  he 
has  an  opinion  which  would  prevent  him  from  entering  up- 
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on  the  investigation  of  the  case  with  such  an  unbiased  mind 
as  would  permit  him  to  come  to  a  decision  on  the  merits  of 
the  case  upon  the  testimony  presented  at  the  trial,  uninflu- 
enced by  what  he  had  previously  heard;  and  in  this  case 
the  witness  testified  that  he  had  an  impression  that  what 
he  had  heard  was  more  or  less  true.  This  was  exactly  the 
point  that  was  before  the  court  in  State  v.  Wilcox,  11  "Wash. 
220  (39  Pac.  370),  and  there,  in  the  discussion  of  that  pro- 
position, it  was  said  by  this  court: 

^  If  any  juror  should  swear  that,  if  the  reports  which  he 
had  heard  were  true,  whether  the  reports  came  from  news- 
papers or  from  individuals,  he  believed  the  defendant  guilty 
or  innocent,  or  that  he  had  made  up  his  mind  as  to  his  guilt 
or  innocence,  that  would  be  one  proposition;     but  where 
he  answers  in  substance  that  he  has  read  these  reports  and 
that  he  has  heard  this  talk  and  that  he  does  believe  them 
to  be  true  or  untrue,  as  the  case  may  be,  that  is  altogether 
another  proposition;    and  that  is  what  this  witness  [juror] 
substantially  testified  to,  either  that  he  believed  them  to  be 
true  or  untrue.    If,  as  he  said,  he  had  talked  with  a  friend 
of  hifl  who  had  been  subpoenaed  as  a  witness  in  the  primary 
examination,  and  that  friend  related  to  him  the  facts  con- 
cerning the  crime,  and  from  such  relation  he  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant;    and 
if  it  is  true,  as  he  said,  that  if  he  went  into  the  trial  of  this 
case,  imless  there  were  evidence  to  remove  that  opinion, 
he  would  have  to  act  upon  the  opinion  which  he  already 
entertained,  then  certainly  he  was  not  an  impartial  juror; 
and  if  the  opinion  was  that  the  defendant  was  guilty,  and 
the  testimony  of  the  state  and  the  defense  balanced,  his  ver- 
dict, according  to  his  statement,  would  have  to  be  that  of 
guilty.    In  other  words,  the  defendant  would  be  deprived 
of  the  right  which  he  has  to  be  proven  guilty  beyond  a  rea- 
sonable doubt.    He  would  not  even  have  the  benefit  of  the 
rule  in  a  civil  action  of  a  preponderance  of  the  testimony; 
but  he  would  have  the  burden  thrust  upon  him  of  proving 
himself  innocent.     And  that  is  the  logical  result  of  that 
condition  of  mind  in  a  juror  which  is  exhibited  by  the  ex- 
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pression  that  it  would  take  evidence  to  remove  the  opinion 
which  he  already  entertains," 

And  that  is  exactly  the  condition  of  the  mind  of  the 
juror  in  this  case,  as  shown  by  his  testimony.  The  cases 
cited  by  the  state  in  support  of  the  action  of  the  court  in 
this  case  on  this  point,  viz..  State  v.  Stravhy  16  Wash.  Ill 
(47  Pac.  227);  State  v.  Carey,  15  Wash.  551  (46  Pac. 
1050),  we  do  not  think  have  any  application  to  the  conten- 
tion in  this  case.  This  question  has  been  so  often  before 
this  court,  and  the  reasons  for  rejecting  this  character  of 
jurors  was  so  fully  set  forth  in  the  cases  above  cited,  viz., 
State  V.  Murphy,  and  State  v.  Wilcox,  supra,  and  in  State 
V.  Rutten,  13  Wash.  203  (43  Pac.  30),  that  it  would  be  dif- 
ficult to  give  any  additional  reasons  on  this  subject.  The 
doctrine  of  these  cases  was  announced  by  this  court  before 
the  trial  of  this  cause,  and  had  become  the  law  of  this  state. 
The  constitutional  right  of  the  defendant  to  be  tried  by  an 
impartial  juror  having,  we  think,  been  denied  by  the  court, 
it  was  such  error  as  would  necessitate  a  reversal  of  the  cause. 
It  is  contended  by  the  respondent  that  the  challenge  was 
not  specific;  but  we  think  the  examination  of  the  juror 
fully  advised  the  court  that  the  challenge  was  for  actual 
bias. 

It  is  also  alleged  in  assignment  number  fifteen  that  the 
court  erred  in  instructing  the  jury  upon  the  question  of 
deliberation  as  follows: 

"  As  to  the  length  of  time  necessary  for  deliberation  and 
premeditation,  you  are  instructed  that  no  appreciable  space 
of  time  need  elapse  between  the  forming  of  such  intent  and 
the  infliction  of  the  fatal  wound;  all  that  is  necessary  is, 
that  the  deliberate  and  premeditated  intent  be  formed  be- 
fore the  fatal  wound  is  inflicted.  It  matters  not  if  the 
wound  be  inflicted  immediately  after  the  forming  of  the 
intent.  The  forming  of  the  deliberate  and  premeditated  in- 
tent, and  the  inflicting  of  the  mortal  woimd,  may  foUo'w 
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eacli  other  as  rapidly  as  successive  thoughts  of  the  mind. 
If  the  deUberate  and  premeditated  intent  be  formed  before 
the  fatal  blow  is  given,  that  is  sufficient,  but  you  must  be 
satisfied  beyond  a  reasonable  doubt  that  such  intent  did 
exist  in  the  mind  of  the  defendant  before  the  fatal  wound 
was  inflicted." 

It  is  contended  by  the  appellant  that  this  instruction  is 
substantially  the  same  as  that  given  by  the  court  in  State  v. 
Rutteriy  supray  which  was  held  by  this  court  to  be  inconsist- 
ent with  our  statute,  which  creates  a  distinction  between 
murder  in  the  first  and  second  degrees,  and  we  think  this 
contention  should  be  sustained.  Keasons  for  holding  such 
an  instruction  bad  were  given  in  that  case,  and  it  is  not  nec- 
essary to  repeat  them  here.  It  is  contended  by  the  respond- 
ent that  this  case  can  be  distinguished  from  the  case  of 
State  V.  Rutteny  supra,  and  that  it  falls  within  the  rule  an- 
nounced by  the  court  in  State  v.  Stravb,  16  Wash.  Ill  (47 
Pac.  227).  In  the  last  case  cited,  the  court,  in  distinguish- 
ing these  instructions,  cited  the  instruction  in  the  case  of 
State  V.  Rutteriy  which  was  as  follows: 

"  Premeditated  malice  is  where  the  intention  to  unlaw- 
fully take  life  is  deliberately  formed  in  the  mind,  and  that 
determination  meditated  upon  before  the  fatal  stroke  is 
given.  There  need  not  be  any  appreciable  space  of  time  be- 
tween  the  formation  of  intention  to  kill  and  killing.  They 
may  be  as  instantaneous  as  successive  thoughts.  It  is  only 
necessary  that  the  act  of  killing  be  preceded  by  the  concur- 
rence of  will,  deliberation  and  premeditation  on  the  part  of 
the  slayer." 

The  instruction  in  the  Stravh  case  was  as  follows: 

**  I  said  a  moment  ago  I  would  define  to  you  the  different 
terms  of  deliberation,  premeditation,  purposely  and  malice. 
I  have  already  defined  to  you  what  malice  is.  Purposely,  as 
used  in  these  instructions,  means  an  intentional  doing  with 
the  intent  of  the  party  who  does  the  act  to  do  that  certain 
thing.     Deliberation  is  the  mental  operation  of  weighing 
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motive  or  consideration  that  makes  for  or  against  an  inclina- 
tion of  the  proposed  act  or  line  of  action.  Premeditation  is 
the  mental  operation  of  thinking  upon  an  act  before  doing 
it  or  upon  an  inclination  before  carrying  it  out." 

And  that  portion  of  the  instruction  which  was  specially 
objected  to  was  as  follows: 

"Malice  is  deliberate  ai^d  premeditated  when  it  has 
been  dwelt  upon  at  all  in  the  mind  and  when  the  motive  or 
consideration  moving  to  his  act  has  been  to  any  extent  men- 
tally weighed.  Premeditation  may  be  as  quick  as  thought 
in  the  mind  of  man." 

And  this  court  said,  in  commenting  upon  this  instruction, 
that 

"  Although  ^premeditation  may  be  as  quick  as  thought,* 
this  instruction  does  not  do  away  with  the  idea  of  delibera- 
tion, which  the  instruction  in  the  Ruiten  case  did,  because  it 
does  not  connect  defendant's  premeditation  directly  with  the 
act,  and  does  not  instruct  the  jury  that  there  need  be  no  ap- 
preciable space  of  time  between  the  formation  of  the  inten- 
tion to  kill  and  the  killing,  or  that  it  is  no  matter  how  quick- 
ly the  premeditation  is  followed  by  the  act  of  killing,  which 
was  the  language  objected  to  in  the  case  cited.  Premedita- 
tion must  be  as  quick  as  thought,  for  any  conviction  or  in- 
tention that  enters  into  the  mind  of  man  enters  with  the 
rapidity  of  thought.  It  has  to  enter  there  at  some  particular 
moment.  The  intention  to  kill  may  come  instantaneously 
to  the  mind ;  but  this  instruction  does  not  tell  the  jury  that 
that  intention  must  be  instantaneously  carried  into  execu- 
tion; or,  in  other  words,  so  far  as  the  instruction  com- 
plained of  is  concerned,  this  premeditation  on  the  part  of 
the  appellant  may  have  been  in  his  mind  a  week  or  a  month 
or  any  length  of  time  before  the  carrying  of  it  into  execu- 
tion by  the  killing,  and  would  not  thereby  obliterate  l3ie 
distinctions  which  the  law  creates  between  murder  in  the 
first  degree  and  murder  in  the  second  degree,  by  eliminating 
the  idea  of  deliberation." 
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In  fact,  in  the  Stravb  case  the  jury  were  instructed!  that 
the  motive  or  consideration  moving  to  the  act  had  to  be  to 
some  extent  mentally  weighed,  which  is  the  very  essence 
of  premeditation  or  deliberation,  but  in  the  instruction  in 
tlie  case  at  bar  this  element  of  deliberation  is  entirely  elim- 
inated by  the  instruction  of  the  court. 

Authorities  were  cited  by  the  learned  counsel  for  the 
state  sustaining  the  instructions  given  in  this  case.  We 
were  aware  of  the  existence  of  these  authorities  when  the 
rule  announced  in  the  Rutten  cassy  supra^  was  promulgated 
by  this  court,  but  as  we  are  convinced  that  such  an  instruc- 
tion  is  not  in  harmony  with  our  statutes  we  did  not  then, 
and  we  do  not  now,  feel  that  they  can  consistently  be  fol- 
lowed. It  follows,  therefore,  that  the  court  committed  re- 
versible error  in  giving  the  instruction  complained  of. 

The  admission  in  evidence  of  the  dying  declaration  of 
Mrs.  Bunn  is  also  alleged  as  error  by  the  appellant.  The 
court  instructed  the  jury  that  such  declaration  should  be 
given  "just  such  credit  as  you  believe  under  all  the  circum- 
stances they  are  entitled  to."  This  dying  declaration  in- 
cluded the  assertion  of  a  threat.  The  question  was  asked, 
"Had  he  ever  threatened  before  to  injure  you?"  and  the 
answer  was  ^TTes." 

"We  think  it  may  be  conceded  without  a  citation  of  au- 
thorities that  prior  threats  are  no  part  of  the  dying  declara- 
tion; that  they  are  no  part  of  the  res  gestae,  and  therefore 
can  not  be  admitted  as  a  dying  declaration  of  a  deceased 
person.  The  universal  rule  is  that  the  dying  declarations 
are  restricted  to  the  act  of  killing  and  the  circumstances 
directly  preceding  it  and  forming  a  part  of  the  res  gestae. 
See  State  v.  Wood,  53  Vt.  560,  and  cases  cited. 

It  is  admitted  by  the  attorneys  for  the  respondent  that 
previous  threats  are  no  part  of  the  dying  declaration  as  a 
general  rule,  and  should  be  excluded  therefrom,  and  if  they 
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are  the  only  evidence  upon  which  premeditation  and  delib- 
eration can  be  based,  then  it  is  reversible  error  to  allow 
them  to  go  to  the  jury.  But  it  is  claimed  that  the  dying 
declaration  in  this  particular  was  simply  corroborative  of 
the  testimony  of  another  witness,  and  had  but  little  weight 
compared  with  her  testimony;  and  that  inasmuch  as  her 
testimony  clearly  justifies  the  finding,  even  if  it  were  error 
to  receive  the  same,  it  would  be  cumulative  and  harmless, 
the  facts  having  been  otherwise  legally  shown.  But  that 
would  be  a  dangerous  rule  to  annoimce,  in  the  trial  of  crim- 
inal cases,  especially.  The  court  can  not  say  whether  it  was 
the  testimony  of  the  witness  Bertha  Loetscher  in  this  case, 
or  the  solemn  announcement  of  the  dying  woman,  that 
made  the  impression  upon  the  minds  of  the  jurors,  or  con- 
vinced them  of  the  premeditation  on  the  part  of  the  de- 
fendant "We  think  the  court  erred  in  not  instructing  the 
jury  that  this  part  or  portion  of  the  dying  declaration  should 
be  disregarded. 

Again,  it  is  claimed  that  the  court  erred  in  allowing  the 
dying  declaration  to  go  to  the  jury  room,  for  the  investiga- 
tion of  the  jury,  over  the  objections  of  the  appellant.  We 
think  without  any  question  that  this  was  reversible  error. 
The  statute  does  not  permit  witnesses  or  depositions  to  go  to 
the  jury  room,  and  for  the  very  best  of  reasons.  And  cer- 
tainly the  dying  declaration  is  in  substance  a  deposition  of  a 
witness,  the  solemnity  of  the  occasion  simply  taking  the 
place  of  the  oath  which  is  ordinarily  administered  to  a  wit- 
ness who  subscribes  to  a  deposition.  No  cases  are  cited  on 
this  proposition,  but  we  think  it  so  plainly  falls  within  the 
ban  of  the  statute  and  of  the  law  that  the  citation  of  au- 
thorities is  unnecessary. 

The  court  in  this  case  is  exceedingly  loath  to  disturb  the 
verdict  of  the  jury  and  to  reverse  the  judgment,  but  the 
errors  complained  of  are,  in  our  judgment,  so  palpable  that 
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there  is  no  other  course  left.  The  judgment  will  therefore 
be  reversed  with  instructions  to  grant  a  new  trial. 

And  in  view  of  the  fact  that  a  new  trial  will  be  granted, 
we  think  it  advisable  to  say  that  some  testimony  was  al- 
lowed to  be  introduced  in  this  case  which  probably,  standing 
alone,  might  not  be  considered  of  sufficient  importance  to 
work  a  reversal,  ye.t  seems  to  us  to  have  no  bearing  upon 
the  material  issues  in  the  case;  notably,  the  testimony  of 
H.  J.  Bunn  in  relation  to  the  number  and  ages  of  his  chil- 
dren, found  on  page  158  of  the  statement  of  facts,  and  also 
his  testimony  (found  on  pp.  166,  167  and  168  of  the  state- 
ment of  facts)  in  relation  to  certain  trouble  which  he  had 
with  defendant,  which  does  not  seem  to  us  to  be  in  any  way 
connected  with  defendant's  attitude  towards  the  deceased. 

Other  minor  objections  are  made  by  the  appellant  to  cer- 
tain transactions  occurring  in  the  trial  of  the  cause,  but 
they  probably  will  not  arise  in  a  new  trial,  and  it  will  not  be 
necessary  to  notice  them  here.  But  for  the  errors  discussed, 
viz.,  the  refusal  to  sustain  the  challenge  to  the  juror  Shafer, 
the  instruction  of  the  court  in  relation  to  premeditation  and 
deliberation,  the  instruction  of  the  court  in  relation  to  the 
dying  declaration,  and  the  admission  of  such  dying  declara- 
tion to  the  jury  room,  the  judgment  will  be  reversed. 

Scott,  0.  J.,  and  Reavis,  Anbbbs  and  Gobdon,  JJ., 
concur. 
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Frederick  Taake,  Respondent^  v.  City  op  Seattle, 

Appellant 

APPflAL — LAW    OP    CASE  —  MUNICIPAL   COBPORATIONS — LIABILITY    FOR 

I 

DEFECTIVB   STREETS. 

Upon  the  retrial  of  a  cause  after  remand  upon  appeal,  the  de- 
fendant cannot  put  in  issue  as  a  defense  the  dismissal  ot  a  co- 
defendant  made  by  the  plaintiff  pending  the  appeal,  when  the 
same  point  was  raised  on  the  appeal  as  a  ground  for  Its  dismissal 
against  the  present  defendant,  also,  and  rassed  upon  adrersely 
to  defendant,  thus  becoming  the  law  of  the  case. 

Whether  a  street  has  been  legally  laid  out  by  a  city  or  not,  the 
city  is  liable  for  injuries  received  by  reason  of  its  defective  con- 
dition, upon  proof  of  user  by  the  public  at  tne  instance  or  invita- 
tion of  the  city. 

• 

Appeal  from  Superior  Court,  King  County. — Hon, 
E.  D.  Benson,  Judge.    Affirmed. 

John  K.  BrovMy  and  F.  B.  Tipton,  for  appellant. 
Brady  &  Oay,  and  Milo  A.  Root,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  cause  was  once  before  in  this  court 
upon  an  appeal  by  plaintiff  from  an  order  directing  a  non- 
suit, and  is  reported  in  16  Wash.  90  (47  Pac.  220).  Upon 
that  appeal  the  order  was  reversed,  and  at  the  trial  which 
followed  the  plaintiff  recovered  judgment,  from  which  the 
city  has  appealed. 

There  are  substantially  but  two  questions  involved  in  the 
present  appeal.  The  first  relates  to  certain  rulings  of  the 
court  with  reference  to  the  defense — ^interposed  by  way  of  a 
supplemental  answer — that  the  plaintiff  (respondent  here) 
had  settled  with  the  Seattle,  Lake  Shore  and  Eastern  Eail- 
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way  Company,  one  of  the  original  defendants  in  the  action, 
by  a  stipulation  entered  in  this  court  during  the  pendency 
of  the  former  appeal.  We  do  not  think  the  defendant  was 
entitled  to  have  the  matter  pertaining  to  the  so-called  de- 
fense submitted  to  the  jury.  When  the  cause  was  here  up- 
on the  former  appeal  the  appellant  (respondent  then)  filed 
a  motion  in  this  court  to  dismiss  the  appeal  of  plaintiff  (re- 
spondent now)  for  the  identical  reason  urged  in  the  supple- 
mental answer  which  we  are  now  considering.  Its  motion 
then  was,  and  its  answer  now  is,  based  upon  the  stipulation 
above  referred  to.  The  motion  to  dismiss  was  denied,  and 
the  decision  thereon  became  the  law  of  the  case.  For  this 
reason  we  must  decline  to  review  the  rulings  of  the  trial 
court  relating  to  that  branch  of  the  case. 

The  further  contention  is  made  that  Eailroad  avenue,  so- 
called,  in  the  city  of  Seattle,  is  not  and  never  has  been  a 
public  street,  and  never  has  been  recognized  by  the  city  as 
such,  but  was  laid  out  and  occupied  solely  as,  and  intended 
to  be,  a  railroad  right  of  way  for  use  by  railroads  only  as 
rights  of  way,  to  enable  them  to  enter  the  city.  The  non- 
suit from  which  plaintiff  prosecuted  the  prior  appeal  to  this 
court  was  granted  because  the  trial  court  adopted  that  view 
of  the  situation,  and  in  effect  held  that*  Railroad  avenue 
was  not  a  public  street.  That  question  was  also  passed  upon 
by  this  court.    Concerning  it  we  said: 

*'  The  right  of  the  party  injured  to  obtain  redress  does 
not  depend  upon  the  technical  rights  of  a  city  to  maintain 
a  street.  If,  as  a  matter  of  fact,  this  street  was  laid  out  by 
the  city  of  Seattle,  was  used  by  it  as  a  street,  and  the  public 
were  invited  to  use  it  as  such,  it  becomes  its  duty  to  main- 
tain it  in  proper  repair,  and  to  protect  the  life  and  limb  of 
those  whom  it  invites  to  travel  upon  it,  and  the  ordinary 
traveler  is  not  called  upon  to  examine  the  technical  legality 
of  the  proceedings  of  the  city  in  opening  or  laying  out  the 
street;     so  that  the  question  in  this  case  is,  was  there  testi- 
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mony  tending  to  show  the  tiser  by  the  public,  at  the  in- 
stance or  invitation  of  the  city,  of  the  street  at  the  place 
where  this  hole  was  left  unguarded,  and  where  the  alleged 
injuries  were  sustained. 

"An  examination  of  the  testimony  introduced,  and  of 
other  testimony  which  was  offered  and  rejected,  convinces 
us  that  there  was  sufficient  testimony  on  that  point  to  go  to 
the  jury,  and,  if  believed  by  the  jury,  to  sustain  a  verdict." 

An  examination  of  the  record  convinces  us  that  plaintiff's 
case  upon  the  evidence  was  as  strong  on  this  trial  as  at  the 
former  one,  and  for  that  reason  the  verdict  can  not  be  held 
to  be  against  the  evidence. 

The  verdict  can  also  be  sustained  upon  another  theory 
supported  by  the  evidence.  The  complaint  alleges  and  the 
proof  shows  that  the  hole  or  opening  through  which  the 
respondent  fell  was  at  the  point  of  intersection  of  Spring 
street  and  Railroad  avenue,  and  were  we  to  accede  to  the 
claim  of  appellant,  that  Bailroad  avenue  is  not  a  public 
street,  no  such  claim  is  or  can  be  made  concerning  Spring 
street.  It  was  laid  out  and  established  by  ordinance,  and 
extended  across  and  beyond  Kailroad  avenue,  and  thereon 
the  city  erected  a  wharf  and  dock,  and  established  head- 
quarters for  its  harbor  master.  So  that,  if  we  were  to  as- 
sume that  the  proceedings  of  the  city  council  with  refer- 
ence to  the  laying  out  of  Railroad  avenue  were  absolutely 
void,  it  would  nevertheless  appear  that  the  injury  sustained 
by  respondent  resulted  from  a  defective  condition  of  a  pub- 
lic street,  to-wit:  Spring  street.  In  either  view  the  judg- 
ment must  be  affirmed. 

SooTT,  C.  J.,  and  Andebs,  Reavis  and  Dunbab,  JJ.^ 
concur. 
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City  of  New  Whatcom,  Respondent,  v.  Bellingham  |fg3  m 

Bay  Improvement  Company,  Appellant.  gs  M 

^^  1  18    181 

I  86    8731 
A88BB8XBMT  FOB  BTRBBT  IMPROVEMENT  —  WAIVER  OT  OBJECTIONS. 

In  an  action  to  foreclose  a  street  assessment  lien,  defendant 
can  not  dispute  the  validity  of  the  assessment,  when  he  has  had 
full  notice  of  the  levy  and  an  opportunity  to  file  his  objections 
thereto  with  the  city  council,  which  by  statute  is  vested  with 
ample  power  and  authority  to  make  corrections  therein  and  its 
decision,  authorized  as  a  final  determination  of  the  regularity, 
validity  and  correctness  of  the  assessment. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon. 
H.  E.  Hadley,  Judge.    AiBBrmed. 

Xeivman  &  Howard,  for  appellant. 

T.  E.  Cade,  and  D.  W.  Freeman,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^This  action  was  brought  to  foreclose  a  street 
assessment  lien  levied  upon  appellant's  property  in  the  city 
of  New  Whatcom,  pursuant  to  the  provisions  of  the  act  of 
1893  (Session  Laws,  p.  226,  Bal.  Code,  §§1139-1149)  pro- 
viding for  the  re- assessment  of  costs  of  local  improvements  in 
cities  and  towns.  At  the  trial  below  the  respondent  intro- 
duced a  certified  copy  of  the  assessment  roll  accompanied 
by  a  certificate  of  the  clerk,  the  report  of  the  committee, 
the  warrant  of  collection  and  the  treasurer's  return,  and 
rested. 

The  defendant  thereupon  offered  in  evidence  what  was 
agreed  by  coimsel  for  both  parties  to  be  a  correct  tracing 
or  plat  of  that  portion  of  the  town  included  within  the  as- 
sessment  district,    showing  the  relative  position  of    the 
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streets,  lots  and  blocks,  also  a  copy  of  ordinance  No.  340, 
"providing  for  a  new  assesment  or  reassessment,"  etc. 

Upon  objection  by  the  respondent,  and  the  statement  of 
counsel  for  appellant  they  did  not  intend  or  expect  to  offer 
any  evidence  showing  fraud  on  the  part  of  the  city  council 
in  any  matter  pertaining  to  the  assessment,  the  court  ex- 
cluded the  evidence  and  rendered  a  decree  foreclosing  re- 
spondent's lien,  and  the  defendant  thereupon  appealed. 

It  is  contended  by  appellant  that  the  map  and  ordinance 
referred  to  show  that  lots  13  and  14  of  block  95  (neither  of 
which  is  owned  by  it)  are  within  the  assessment  district,  and 
that  the  same  should  have  borne  their  proportionate  share 
of  the  expense  of  the  improvement;  while  respondent  as- 
serts that  they  are  not  within  the  assessment  district.  It  is 
also  contended  by  appellant  that  lots  13,  14  and  15  of  block 
22,  owned  by  appellant,  and  against  which  the  lien  is  sought 
to  be  enforced,  are  not  within  the  assessment  district.  It 
is  conceded  that  notice  of  the  filing  of  the  assessment  roll 
and  of  the  time  fixed  by  the  council  for  hearing  and  con- 
sidering objections  to  the  assessment,  as  provided  by  sec- 
tion 4  of  the  act  of  1893,  supra  (Bal.  Code,  §1142),  was 
duly  given,  also  that  the  appellant  did'  not  file  any  objec- 
tions to  said  assessment  nor  appear  before  the  council  at 
the  time  fixed  for  considering  the  same.  Section  5  of  the 
act  (Bal.  Code,  §1143)  authorizes  the  council  to  revise,  cor- 
rect, or  set  aside  such  reassessment  and  to  order  an  assess- 
ment de  novo;  it  also  provides  that  "their  decision  and  or- 
der shall  be  a  final  determination  of  the  regularity,  validity 
and  correctness  of  said  re-assessment,  to  the  amount  thereof, 
levied  on  each  lot  or  parcel  of  land."  Assuming  that  the 
claims  of  appellant  are  well  founded  in  fact,  the  section 
just  referred  togives  the  council  ample  power  and  authority 
to  make  the  correction,  or  order  a  new  assessment  if  neces- 
sary, and  it  must  be  presumed  that  they  would  have  done  so 
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if  the  error  had  been  pointed  out  New  Whatcom  v.  Bellr 
ingham  Bay  Imp.  Co.,  16  Wash.  131  (47  Pac.  236);  Welty, 
Assessments,  §312.  The  statute  gives  them  jurisdiction  of 
the  subject  matter  with  full  power  to  correct  mistakes,  and 
to  do  full  and  ample  justice  in  the  premises,  and  the  appel- 
lant had  abundant  notice  of  their  proceedings.  But  the 
ruling  complained  of  was,  at  most,  harmless  error  merely. 
From  an  examination  of  the  plat  offered  in  evidence  by  ap- 
pellant it  appears  to  us  that  lots  13,  14  and  15  of  block 
22  are  within  the  assessment  district  described  in  sections 
1  and  2  of  ordinance  !N'o.  340,  and  it  also  further  appears 
that  lots  13  and  14,  block  95,  are  in  that  portion  of  the 
block  which  is  cut  off  from  Willow  street  by  an  alley  ex- 
tending through  the  block,  that  the  portion  of  the  block 
80  cut  off  does  not  front  or  abut  on  Willow  street,  and  that 
the  lots  referred  to  are  not  within  the  limits  of  the  assess- 
ment  district  created  by  said  ordinance. 
The  decree  is  affirmed. 

Scott,  C.  J.,  and  Andees,   Reavis  and  Dtjnbae,  JJ., 
concur. 


INo.  2782.    Decided  December  4, 1897.) 

Charles  Golden  et  al.y  Appellants,  v.  Bullion  Min- 
ing Company  et  ah,  Respondents. 

APPEAL  —  SUFFICIENCY  OF  EVIDENCE. 

Where  the  evidence  appears  to  be  evenly,  or  nearly  evenly, 
balanced,  the  finding  of  the  trial  court  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
"William  E.  Eichaedson,  Judge.    Affirmed. 
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Cyrus  Happy y  and  J.  W.  Marshall,  for  appellants. 
John  R.  McBride,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GrOBDOiTy  J. — The  complaint  in  this  action  alleges  that  in 
the  month  of  March,  1896,  and  for  some  time  preceding,  an 
agreement  existed  between  the  plaintiffs  in  the  action,  and 
one  George  Kenney,  under  which  agreement  the  said  Ken- 
ney  was  to  prospect  for  mineral  claims  and  the  plaintiffs  were 
to. furnish  money  and  supplies  therefor,  and  all  locations 
made  in  pursuance  of  said  agreement  were  to  be  for  the 
equal  benefit  of  the  parties.  That  on  or  about  March  23, 
1896,  while  said  agreement  was  in  force  and  effect,  Ken- 
ney discovered  a  lode  of  mineral  on  the  Colville  reserva- 
tion, in  Stevens  county,  and  then  and  there  located  an^ 
staked  off  said  claim,  and  put  up  location  notices  in  his  own 
name;  but  plaintiffs  all^e  that  the  same  was  for  the  joint 
use  and  benefit  of  Kenney  and  themselves.  Said  mining 
claim  was  named  and  designated  the  Bullion.  That  there- 
after, and  before  the  expiration  of  the  time  allowed  by  law 
for  recording  said  location  notices,  Kenney,  without  the 
knowledge  or  consent  of  the  plaintiffs,  fraudulently  sold  and 
conveyed  said  claim  to  the  defendant  Walter  France  for  the 
use  and  benefit  of  France  and  the  other  defendants.  That 
France  and  the  other  defendants  purchased  from  Kenney 
with  the  full  notice  and  knowledge  of  plaintiffs'  rights,  etc. 
That  subsequently  certain  of  the  defendants  re-located  the 
claim  and  duly  recorded  notices  of  location,  and  thereafter 
formed  a  corporation  known  as  the  Bullion  Mining  Com- 
pany, to  which  corporation  they  conveyed  their  interests  in 
the  mine  in  dispute,  and  also  four  other  mining  claims,  com- 
posing a  group,  receiving  therefor  shares  in  said  corpora- 
tion in  proportion  to  their  respective  interests.  The  prayer 
of  the  complaint  is  that  the  defendants  be  decreed  to  hold 
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the  Bullion  mining  claim  in  trust  for  the  plaintiflFs'  use  and 
benefit  to  the  extent  of  one-half  interest,  and  for  other  ap- 
propriate relief. 

The  answer  denies  the  principal  allegations  of  the  com- 
plaint; denies  that  the  defendants  or  any  of  them  had 
any  knowledge  of  any  partnership  agreement  between  the 
plaintiffs  and  Kenney;  alleges  that  the  purchase  was  made 
in  good  faith  and  for  a  valuable  consideration;  alleges  the 
expenditure  of  upwards  of  one  thousand  dollars  in  develop- 
ing the  mine,  all  of  which  was  expended  with  full  knowl- 
edge on  the  part  of  plaintiffs  that  the  same  was  being  ex- 
pended in  such  development,  and  without  any  knowledge 
on  the  part  of  defendants  that  plaintiffs  claimed  any  interest 
it^l  v.  ^  „..  tf  ed  ^4«u.  .  jury  and  ,-udgm«>. 
.rendered  dismissing  the  action.  To  the  findings  of  the 
court  numerous  exceptions  were  taken,  upon  which  error 
is  predicated  in  appellants'  brief,  and  it  is  also  urged  that 
the  findings  of  the  court  do  not  support  the  conclusion  of 
law,  which  was  as  follows: 

"  I  find  that  the  plaintiffs  never  acquired  any  right  or 
interest  in  or  to  the  Bullion  mining  claim,  and  are  not  en- 
titled to  the  relief  prayed  for,  or  any  relief  whatever,  and 
that  the  defendants  are  entitled  to  go  hence  without  day 
and  to  judgment  for  their  costs  in  this  action,  and  the  same 
is  hereby  ordered  to  be  entered  accordingly." 

Some  objection  is  made  by  respondents  to  the  sufficiency 
of  the  exceptions  entered  to  the  findings,  but  we  are  of 
opinion  that  the  objection  is  not  well  taken,  and  that  the 
exceptions  are  sufficiently  stated.  Upon  the  merits  of  the 
controversy  the  difference  is  one  of  fact,  and  we  have  care- 
fully examined  all  of  the  evidence  introduced  at  the  trial. 
Assuming  that  it  was  sufficient  to  establish  the  agreement 
between  the  plaintiffs  and  Kenney,  we  are  unable  to  say 
that  the  finding  of  the  lower  court  that  defendants  pur- 
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chased  from  Kenney  without  any  notice  or  knowledge  of 
plaintiffs'  interest  in  the  mine,  or  of  the  existence  of  the 
agreement  between  plaintiffs  and  Kenney,  is  against  the 
weight  of  evidence.  The  case  necessarily  turns  upon  the 
question  of  notice  or  knowledge  upon  the  part  of  the  pur- 
chasers. There  was  evidence  from  which  the  court  might 
well  have  found  that  the  defendants  had  such  notice,  but 
there  was  also  competent  evidence  directly  conflicting  there- 
with, and  we  are  not  satisfied  that  notice  was  established  by 
the  weight  of  evidence. 

It  is  peculiarly  a  case  for  the  application  of  the  rule  that 
where  the  evidence  appears  to  be  evenly,  or  nearly  evenly, 
balanced,  the  finding  of  the  trial  court  will  not  be  dis- 
turbed. The  court  having  found  that  the  defendants  pur- 
chased without  notice  correctly  concluded  that  the  plain- 
tiffs were  not  entitled  to  the  relief  prayed  for  or  to  any  re- 
lief.   The  judgment  entered  was  right,  and  it  is  affirmed. 

Scott,  C.  J.,  and  Anders,  Reavis  and  Dunbab,  JJ.^ 
concur. 


[No.  2673.    Decided  December  6,  1897.] 

18  ml  The   State  of  Washington,  on   the   Relation  of  Ida 

|T8  i8«|  C.  Achey,  Respondent,  v.  D.  T.  Creech,  Sheriff,  Ap- 


5  i»l  pellant. 


MANDAMUS   AGAINST  SHERIFF  —  BIGHT  OF  DBSKBTED  WIFK  TO  MAINTAIN 

TO  BNFOBCB   BXEMP110N8. 

Mandamus  wlH  lie  against  a  sheriff,  at  the  suit  of  a  wife» 
either  in  case  of  abandonment  by  her  husband  or  in  his  absence, 
to  compel  the  sheriff,  who  has  levied  upon  community  property^ 
to  set  aside  that  portion  which  is  exempt  by  statute  from  execu- 
tion. 
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Where  tools  and  implements  useful  m  logging  operations  are, 
firom  the  nature  of  the  country,  necessary  articles  in  farming, 
clearing  and  improving  farms,  they  may  be  claimed  as  exempt 
under  the  exemptions  allowed  farmers,  although  having  been  used 
also  in  the  logging  business. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Chables  W.  Hodgdon,  Judge.    Affirmed. 

Action  by  the  relator,  as  abandoned  wife,  to  obtain  a 
writ  of  mandate  against  defendant,  as  sheriff  of  Chehalis 
county,  Washington,  to  compel  him  to  release  and  set  aside 
to  her  certain  personal  property  used  in  farming  and  log- 
ging, and  claimed  as  exempt  under  the  statute.  The  prop- 
erty claimed  as  exempt  consisted  of  four  dozen  fowls,  three 
cows,  four  steers,  one  calf,  one  bull,  five  grown  swine  with 
their  small  pigs,  one  span  of  horses,  their  harness  and  wagon 
for  farm  use,  one  saddle  horse,  logging  tools  and  capstan 
used  in  logging,  necessary  household  furniture,  bedding  and 
articles  used  by  said  family  not  exceeding  in  value  the  sum 
of  fifty  dollars.  Plaintiff  further  alleged  that  she  had  no 
way  of  supporting  herself  and  her  children  except  by  re- 
taining all  said  property  and  continuing  the  farming  and 
logging  business.  From  a  judgment  in  her  favor,  the  de- 
fendant appeals. 

J.  C.  Cross,  for  appellant. 

William  0.  McKinlay,  for  respondent. 

Peb  Curiam. — ^We  have  examined  the  pleadings  and  the 
testimony  in  this  case  in  detail,  and  are  satisfied  that  the 
plaintiff  was  a  proper  party  to  the  action,  and  had  a  right 
to  bring  the  san\e.  If  she  was  an  abandoned  wife,  she  had 
a  right  to  bring  it  and  have  the  exemption  set  aside  for  the 
benefit  of  herself  and  family,  and  if  she  was  not,  in  the  ab- 
sence of  her  husband,  she  had  a  right  to  select  the  property. 
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and  to  have  it  exempted.  The  action  also  properly  lies 
against  the  officer  to  compel  the  performance  of  this  duty. 
We  think  the  testimony  fully  justifies  the  findings  of  the 
court.  Even  if  we  were  to  hold  that  the  right  to  exemption 
in  cases  of  persons  of  different  occupations  was  not  cumula- 
tive, there  is  sufficient  evidence  in  this  case  to  sustain  the 
finding  that  the  tools  and  implements  claimed  by  the  plain- 
tiff were  necessary  articles  in  farming,  clearing  and  improv- 
ing farms  in  that  country. 

The  judgment  will  be  affirmed. 


18    188  [No.  2681.    Decided  December  6,  1897.1 

18  1881         H.  0.  Shuby,  (18   Receiver   of  Seattle   Savings   Bank^ 

(26    K8B 

-"iTlssl  Respondent^  v.  George  B.  Adair,  Appellant. 

PROMIBSORY    NOTES — EXBCUTION    BT   AQEMT  —  UNDISCLOSED  PRINCIPAL 
— LIABILITY  OP  PARTIES — PAROL  TESTIMONY  TO  BSTABU8H  AGENCY. 

An  agent  who  executes  a  promissory  note  in  his  own  name, 
with  nothing  on  the  face  of  the  instrument  disclosing  his  agencXp 
cannot  introduce  parol  evidence  to  exonerate  himself  from  liabil- 
ity on  the  ground  that  the  note  was  executed  in  behalf  of  his  prin- 
cipal, and  that  the  payee  was  aware  of  the  relation  of  the  parties 
and  of  the  intent  with  which  the  instrument  was  executed. 

In  an  action  by  the  holder  against  the  maker  of  a  promissory 
note,  the  latter  can  not,  on  the  ground  that  he  executed  the  note 
as  an  agent,  require  the  alleged  principals  to  be  made  party  de- 
fendants, since  the  holder  cannot  be  forced  to  sue  any  other 
parties  than  those  disclosed  by  the  instrument  itself. 

In  an  action  upon  a  promissory  note,  the  fact  that  the  holder 
proposed  to  third  parties  after  its  maturity  to  take  tneir  note 
in  place  of  defendant's,  constitutes  no  defense,  when  the  agree- 
ment was  without  consideration  and  unexecuted. 

In  an  action  upon  a  promissory  note,  the  maker's  plea  of  want 
of  consideration  for  its  execution  is  demurrable,  when  such  de- 
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fenise  can  be  established  only  by  permitting  the  introduction  of 
parol  evidence  to  the  effect  that  the  maker  executed  the  note  as 
agent  for  another. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

McCutcheon  &  Gilliamy  for  appellant. 
Clise  &  Kingy  for  respondent. 

The  opinion  of  the  court  was  deUvered  by 

DuNBAB,  J. — ^The  appellant  executed  to  the  Seattle  Sav- 
ings Bank  the  following  note : 

"$2000.00.  Seattle,  Wash.,  May  6th,  1892. 

"  One  year  after  date,  without  grace,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  the  Seattle  Savings 
Bank,  at  Ihe  banking-house  of  said  bank,  in  the  city  of  Seat- 
tle, the  sum  of  two  thousand  dollars,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  payable  semi-annually  from 
date  hereof  until  paid.  And  if  suit  shall  be  commenced 
for  the  recovery  of  any  amount  due  upon  this  note,  I  agree 
to  pay  an  attorney's  fee  of  fifty  dollars. 

«  No.  230.  "  Geo.  B.  Adaib, 

"  Due  May  6th,  1893.  "  P.  O.  Address,  City." 

This  note  was  discounted  by  the  bank  to  Ballard,  Kine- 
hart,  Holmes  and  Robertson,  and  the  proceeds  thereof,  the 
sum  of  two  thousand  dollars,  was  paid  by  the  bank  to  the 
above  named  parties.  In  course  of  time,  after  the  maturity 
of  the  note,  the  bank  sued  the  appellant,  the  maker  of  the 
note.  The  essential  parts  of  the  amended  answer  were  as 
follows: 

"in. 

"  That  at  the  time  said  note  was  so  discounted  as  afore- 
said, and  in  consideration  thereof,  and  of  the  payment  of 
the  said  proceeds  to  them,  said  Ballard,  Binehart,  Holmes 
and  Bobertson  agreed  to  and  with  said  bank  and  this  de- 
fendant that  they,  the  said  Ballard,  Binehart,  Holmes  and 
Bobertson,  would  within  a  few  days  thereafter  take  up  the 
said  note  and  pay  the  amount  thereof  to  said  bank. 
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"IV. 

"  That  at  and  before  the  discount  of  said  note  as  afore- 
said^ said  bank  well  knew  that  the  same  was  made  and  exe- 
cuted by  the  defendant  so  as  aforesaid  for  and  in  behalf 
of  said  Ballard,  Rinehart,  Holmes  and  Bobertson,  and  not 
otherwise,  and  that  the  proceeds  thereof  were  to  be  used  by, 
and  for  the  sole  benefit  of  the  said  Ballard,  Rinehart, 
Holmes  and  Robertson,  and  that  it  was  discounting  the  same 
for,  and  for  the  sole  benefit  of  the  said  Ballard,  Rinehart, 
Holmes  and  Robertson,  and  the  said  defendant  received 
no  part  of  the  consideration  thereof.  And  the  said  bank 
then  and  there  agreed  to  and  with  defendant  and  said  Bal- 
lard, Rinehart,  Holmes  and  Robertson  that  it,  the  said 
bank,  would  look  to  the  said  Ballard,  Rinehart,  Holmes 
and  Robertson  for  the  payment  of  said  note,  and  that  this 
defendant  should  never  at  any  time  be  held  by  said  bank 
liable  upon  or  for  the  note  so  made  by  him  as  aforesaid 
nor  be  called  upon  to  pay  the  same.  And  the  said  bank, 
pursuant  to  said  agreement,  has  never  asked  said  defend- 
ant to  pay  said  note  or  any  part  thereof,  but  on  the  con- 
trary has  at  all  times  held  the  said  Ballard,  Rinehart^ 
Holmes  and  Robertson  liable  and  responsible  to  it  to  pay 
the  same  pursuant  to  the  said  agreement  so  made  as  afore- 
said when  said  note  was  discounted  by  it. 

«V. 

"  That  there  was  no  other  consideration  for  the  note  upon 
which  this  action  is  brought,  and  no  part  thereof  was  re- 
ceived by  defendant  or  any  other  person  for  him,  as  is  here- 
inabove stated,  all  of  which  was  well  known  to  said  bank 
at  and  before  it  discounted  said  note. 

«VI. 

"Defendant  further  answering  says,  that  since  he  so 
made  and  executed  said  note  he  has  frequently  demanded 
of  said  Ballard,  Rinehart,  Holmes  and  Robertson,  that  they 
pay  and  take  up  the  said  note  so  made  by  the  defendant  as 
aforesaid,  and  that  they  frequently  promised  him  they 
would  do  so,  but  have  neglected  to  carry  out  their  said 
promise  and  agreement  to  and  with  defendant  and  said 
bank. 
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«vn. 

"  Defendant  further  answering  says  that  about  two  years 
after  said  bank  had  so  discounted  said  note  as  aforesaid,  it, 
said  bank,  entered  into  an  agreement  to  and  with  the  said 
Ballard,  Einehart,  Holmes  and  Robertson,  that  it  wpuld 
accept  the  note  of  said  Ballard,  Kinehart,  Holmes  and 
Eobertson  for  the  amount  of  and  in  place  of  the  said  note 
80  discounted  by  it  for  the  said  Ballard,  Rinehart,  Holmes 
and  Robertson  as  aforesaid,  and  that  the  said  Ballard,  Rine- 
hart, Holmes  and  Robertson  thereupon  agreed  to  and  with 
said  bank  that  they  would  make,  execute  and  deliver  to  said 
bank  their  note  for  the  said  amount  and  take  up  and  deliver 
to  defendant  said  note  so  discounted  for  them." 

The  plaintiff  interposed  a  general  demurrer  to  the  said 
affirmative  defense,  which  demurrer  was  sustained  by  the 
court.  Appellant,  standing  upon  his  answer,  moved  the 
court  for  an  order  to  bring  in  the  said  Ballard,  Rinehart, 
Holmes  and  Robertson  as  necessary  and  proper  parties  to 
this  action,  which  motion  was  overruled  by  the  court,  and 
judgment  was  entered,  as  prayed,  for  plaintiff  and  against 
defendant.  From  such  judgment  an  appeal  is  taken  to  this 
court 

So  that  it  will  be  seen  that  this  case  involves  the  ques- 
tion whether  an  agent  who  executes  a  promissory  note  for 
his  principal  can  introduce  parol  evidence  to  exonerate  him- 
self  from  responsibility;  for  it  may  be  conceded  that  para- 
graph IV  of  the  answer  is  sufficient  to  raise  this  question. 

It  is  contended  by  the  appellant  that  the  authorities  sus- 
tain this  rule,  while  the  respondent  contends  that  the  case 
falls  squarely  within  the  rule  that  the  terms  of  a  vnitten 
contract  can  not  be  contradicted  by  parol  evidence.  Many 
cases  have  been  cited  by  the  counsel  for  appellant,  all  of 
which  we  have  carefully  examined,  and  it  must  be  said  that 
upon  this  important  question  there  is  at  least  an  apparent 
conflict  of  authority,  and  the  expressions  of  different  courts 
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are  somewhat  bewildering.  But  while  there  were  expres- 
sions used  by  the  courts  in  some  of  the  cases  cited  by  the 
appellant,  which  would  seem  to  sustain  his  contentions,  yet 
when  the  case  itself  is  examined,  the  decision  in  most  of 
them  will  be  found  to  be  based  upon  a  state  of  facts  unlike 
the  state  of  facts  disclosed  by  the  answer  in  this  case;  and 
most  of  them  fall  within  one  of  the  three  following  princi- 
ples, which  seem  to  be  well  established,  viz.:  (1)  where 
the  check  or  order  drawn  by  the  agent  discloses  the  princi- 
pal; (2)  where  there  is  enough  on  the  face  of  the  written 
instrument  to  render  it  doubtful  whether  it  was  the  inten- 
tion to  bind  the  agent  or  the  principal,  and  (3)  where  the 
instrument  was  to  be  delivered  upon  the  taking  effect  of 
some  future  stipulated  condition,  and  it  has  been  delivered 
before  such  condition  is  performed.  In  each  case  parol 
evidence  is  admissible  to  show  the  actual  contract;  as,  for 
instance,  the  first  case  cited  by  appellant,  viz.,  Brockway  v. 
Alleriy  17  Wend.  40,  a  case  which  has  been  cited  by  many 
of  the  subsequent  cases,  falls  within  the  first  rule  an- 
nounced. A  note  was  given  by  the  trustees  of  the  First 
Baptist  Church  and  Society  of  the  village  of  Brockport 
This  society  was  indebted  to  the  plaintiff  for  materials  furn- 
ished to  the  society,  and  on  account  of  such  indebtedness  the 
note  was  executed.  The  trustees  signed  the  note  individual- 
ly, adding  'Trustees  of  Baptist  Society."  In  that  case  it 
was  held  by  the  supreme  court  of  New  York  that  the  prin- 
cipal was  bound  and  not  the  agent;  but  the  court  gives  as 
the  reason  of  its  decision  that  the  fact  of  the  agency  sub- 
stantially appeared  on  the  face  of  the  note. 

In  Whitney  v.  Wymariy  101  U.  S.  392,  there  are  some 
expressions,  as  we  have  before  indicated,  used  by  the  court, 
which,  if  applied  to  the  general  proposition,  would  support 
appellant's  contention;  as,  for  instance,  that  the  question 
is  always  one  of  intent,  and  the  court,  being  untrammeled 
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bj  any  other  consideration,  is  bound  to  give  it  effect.    It  is 
also  said: 

'^  The  intent  developed  is  alone  material,  and  when  that  is 
ascertained  it  is  conclnsive.  Where  the  principal  is  dis- 
closed, and  the  agent  is  known  to  be  acting  as  such,  the  lat- 
ter can  not  be  made  personally  liable  unless  he  agreed  to 
be  so." 

The  whole  case,  however,  shows  that  the  order  for  ma- 
chinery pkinly  indicated  that  the  same  was  ordered  for  the 
use  and  benefit  of  the  company,  the  Prudential  Grand 
Haven  Fruit  Basket  Company.  As  in  the  case  above  men- 
tioned, the  agent's  name  alone  was  signed  to  the  order,  but 
to  it  was  added  *Trudential  Committee  Grand  Haven  Fruit 
Basket  Company."  And  while  it  is  true  that  these  words 
m  merely  descripiio  personarum,  yet  it  brought  the  case 
within  the  rule  announced  above,  that  there  was  sufficient 
on  the  face  of  the  order  to  disclose  the  principal,  or  at  least 
to  render  ambiguous  the  meaning  of  the  order  so  far  as  the 
responsibilily  was  concerned. 

In  HiU  V.  Elyy  9  Am.  Dec.  376,  the  syllabus  of  the  case 
was  as  follows: 

^  In  an  action  by  an  indorsee  against  the  indorser  of  a 
note  in  blank,  parol  evidence  is  admissible  to  show  that  at 
the  time  of  the  indorsement  the  indorsee  agreed  that  he 
would  not  have  recourse  upon  it  against  the  indorser;  and 
that  the  note  so  indorsed  was  delivered  upon  that  express 
condition."    ' 

The  court  in  its  opinion  says: 

"  The  notes  of  Jabez  Lamb  were  drawn  in  favor  of  Wil- 
liam Hill,  and  by  him  handed  to  Elisha  Ely,  without  in- 
dorsement Elisha  Ely  then  said,  ^ill,  you  must  indorse 
these  notes,'  to  which  Hill  replied,  'that  is  not  our  under- 
9tanding.'  EUsha  Ely  rejoined,  ^hey  are  made  payable  to 
yon;  how  will  you  convey  them  to  me?  You  must  indorse 
them  in  order  that  I  may  collect -them.'    William  Hill  then 

1»— 18  WASH. 
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said,  H  indorse  them,  but  remember,  I  am  not  to  be  held  re- 
sponsible for  the  payment  by  this  indorsement;'  and  Elisha 
Ely  accepted  the  notes  on  that  condition." 

This  case  was  especially  decided  by  the  court  on  the 
ground  of  actual  fraud,  and  as  will  be  readily  perceived 
from  the  statement  given  by  the  court,  the  transaction  was 
actually  fraudulent;  and  as  a  matter  of  course  the  defense 
of  fraud  or  mistake  is  always  available. 

The  case  of  Mechanics^  Bank  of  Alexandria  v.  Bank  of 
Columhia,  6  Wheat  326,  was  a  case  where  there  was  an  am- 
biguity on  the  face  of  the  instrument,  which  was  a  check, 
and  which  falls  vnthin  the  second  rule,  supra.  The  court, 
after  arguing  this  case,  says: 

^'  But,  it  is  enough  for  the  purposes  of  the  defendant  to 
establish,  that  there  existed,  on  the  face  of  the  paper,  cir- 
cumstances from  which  it  might  reasonably  be  inferred, 
that  it  was  either  one  or  the  other," 

having  reference  to  the  question  whether  it  was  the  check 
of  the  party  who  signed  or  whether  the  check  was  given  for 
the  benefit  of  the  bank. 

Michels  v.  Olmsteady  14  Fed.  219,  is  another  case  where 
the  want  of  the  happening  of  some  future  condition  pro- 
vided for  was  pleaded  in  exoneration  of  the  agent.  In  this 
case  the  agreement  stipulated  for  machinery  to  be  furnished 
by  the  plaintiff  to  the  defendant  at  specified  prices,  and  the 
defense  was  that  it  was  the  understanding  atithe  time  tlie 
contract  was  made  that  the  defendant,  who  had  signed  the 
contract,  was  not  to  be  held  liable  personally  in  the  event 
the  corporation,  for  which  the  machinery  was  ordered,  v^as 
not  formed;  but  the  court  recognized  and  stated  the  prin- 
ciple that 

"  The  contract  read  in  evidence  must  be  taken  to  set  out 
the  whole  of  the  agreements  of  the  parties,  and  no  change 
of  it  can  be  made  by  verbal  testimony  unless  the  instrument 
itself  shows  on  its  face  that  certain  matters  pertaining  to  it 
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are  left  undetermined,  and  when  this  is  the  case  testimony 
may  be  admitted  to  complete  the  contract,  so  to  speak.'' 

But  that  is  an  entirely  different  proposition  from  the  one 
at  bar,  where  the  conditions  of  the  contract  are  absolutely 
and  plainly  disputed,  and  one  defendant  is  sought  to  be 
substituted  for  another  without  any  future  conditions 
agreed  upon  not  having  been  complied  with,  and  without 
any  indication  or  ambiguity  on  the  face  of  the  note  as  to 
who  the  actual  payor  was. 

The  next  case  cited,  Dix  v.  Akers,  30  Ind.  431,  we  think 
has  no  bearing  on  the  subject  in  controversy,  and  the  same 
might  be  said  of  Rawlings  v.  FulleVy  31  Ind.  255.  It  sim- 
ply decides  that 

"  One  who  contracts  merely  as  the  agent  of  another,  and 
has  no  personal  interest  in  the  contract,  is  not  the  trustee  of 
an  express  trust  within  the  meaning  of  the  statute,  and  can- 
not, under  the  code^  sue  on  such  contract  in  his  own  name.'' 

There  was  no  promise  to  pay  the  rent  here  to  Fuller,  and 
no  claim  of  title  whatever  in  Fuller  to  the  property,  and 
the  complaint  expressly  stated  that  the  property  belonged 
to  Sarah  Floyd. 

Small  V.  Smith,  1  Denio,  583,  is  another  case  of  fraud, 
where  a  note  was  indorsed  under  an  agreement  that  it 
shoiild  not  be  deposited  until  a  future  condition  had  been 
complied  with.  And  the  court  especially  found  that  it  was 
clear  that  the  note  was  delivered  in  violation  of  the  agree- 
ment on  which  it  had  been  indorsed  by  the  defendant. 

The  case  oiKost  v.  Bender,  25  Mich.  515,  simply  decides 

that 

"  The  general  rule,  that  a  purchaser  from  a  bona  fide 
holder  of  negotiable  paper,  takes  with  it  all  the  rights  of 
such  holder,  whether  he  has  notice  of  any  infirmity,  as  be- 
tween the  original  parties,  or  not,  is  subject  to  the  exception 
that,  when  the  payee  becomes  such  purchaser,  he  takes  it 
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subject  to  all  equities  and  defenses    originally  existing 
against  it." 

We  do  not  think  that  the  citation  from  Randolph  on 
Commercial  Paper,  §1875  et  seq.,  states  the  rule  contended 
for  by  the  appellant,  although  it  is  somewhat  difficult  to 
determine  what  the  author's  views  are  on  this  particular 
point.  In  substance  the  announcement  is,  that  the  general 
doctrine  is  now  that  where  the  purchaser  takes  a  general 
bill  or  note  with  notice,  he  is  subject  to  defense  like  the 
payee;  thus,  the  maker  may  set  up  against  such  holder 
that  he  had  retired  from  the  partnership  before  the  firm 
note  was  delivered;  or  that  the  note  was  given  especially 
on  condition  of  another  surety  being  added,  a  proposition 
which  we  have  discussed  above;  or  that  the  coiisideratiDii 
A^as  illegal;  or  on  conditions  as  to  purchase  of  goods  or 
other  consideration;  or  he  may  show  that  the  note  was 
obtained  by  fraud,  or  he  could  show  that  it  was  for  accom- 
modation for  a  particular  purpose,  which  had  failed  or  been 
disregarded;  or  that  the  accommodated  party  had  fraud- 
ulently diverted  the  paper;  but  the  announcement  is  made 
that  the  mere  fact  of  its  being  accommodation  paper  consti- 
tutes no  defense  even  against  a  party  with  notice.  While 
the  note  ift  question,  according  to  the  answer  is  not  techni- 
cally accommodation  paper,  not  being  made  for  the  benefit 
of  the  payee,  it  was  really  for  the  accommodation  of  Bal- 
lard, Rinehart,  Holmes  and  Robertson,  and  the  same  rea- 
sons, it  seems  to  us,  would  apply  for  making  the  fact  of  i\» 
being  drawn  for  the  accommodation  of  the  parties  men- 
tioned above  no  defense,  even  against  a  party  with  notice^ 
as,  for  instance,  the  payee  in  this  case. 

Edwards  on  Notes  and  Bills,  p.  316,  is  not  very  definite 
on  this  subject,  but  what  is  said  we  think  must  be  construed 
rather  against  the  contention  of  the  appellant. 
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Murray  v.  Reedy  17  Wash.  1  (48  Pac.  843),  rimply  de- 
cided that 

"Where  a  note  is  executed  with  an  agreement  that  a 
new  one  shall  be  snhetituted  when  the  exact  amount  of 
the  debt  is  ascertained,  a  subsequent  delivery  of  the  new 
note  to  the  payee  renders  the  original  note  unenforce- 
able in  the  hands  of  one  who  purchased  the  same 
after  maturity  with  notice  of  the  agreement,'' 

citing  3  Kandall  on  Commercial  Paper,  and  Small  v. 
Smithy  1  Denio,  583.  This  is  simply  the  announcement  of 
the  adudtted  doctrine  that  one  who  purchases  a  note  after 
its  maturity  takes  it  subject  to  any  equities  which  really  ex- 
isted in  its  favor.  We  can  scarcely  see  what  application  it 
has  to  the  case  at  bar. 

Merchants^  Exchange  Bank  v,  Luchow,  37  Minn.  542 
(35  X.  W.  434),  is  not  in  point  on  the  question  under  dis- 
cussion, but  was  probably  cited  to  support  the  next  proposi- 
tion, viz.,  that  the  receiver  in  this  case  stood  in  no  different 
relation  to  the  appellant  than  did  the  bank,  a  proposition 
which  is,  we  think,  indisputable. 

The  case  of  Metcalf  v.  Williams,  104  IT.  S.  93,  is  an- 
other case  where  the  instrument  upon  its  face  was  ambi- 
guous as  to  who  was  the  actual  payee,  and  it  was  decided 
by  the  court  on  that  proposition,  and  the  court  cites  the 
case  of  Kean  v.  Davis,  21  N.  J.  Law,  683  (47  Am.  Dec. 
182),  in  regard  to  which  case  it  says: 

"  The  court  of  errors  and  appeals  of  New  Jersey,  in  an 
elaborate  opinion  by  Chief  Justice  Green,  decided  that 
parol  proof  was  admissible  to  show  that  the  bill  was  the  bill 
of  the  company,  and  not  of  the  defendant  individually; 
and  held  that,  although  where  a  written  instrument  is  not 
ambiguous  or  uncertain  on  its  face,  parol  proof  can  not  be 
resorted  to  to  show  what  was  the  real  intention  of  the 
parties;  yet,  that  in  cases  a£  ambiguity  on  the  face  of  the 
instrument,  as  in  that  case,  it  might  be  introduced  to  ex- 
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plain  which  of  two  doubtful  constructions  was  the  intent 
of  the  parties." 

Merchants^  Exchange  Bank  v.  LuchoWy  37  Minn.  542 
(35  N.  "W.  434),  is  another  case  where  the  defense  was  that 
the  written  instrument  was  to  become  operative  only  on  the 
happening  of  some  contingent  future  event,  as,  on  its  being 
signed  by  some  other  person,  and  falls  within  the  rule  above 
mentioned;  and  cites  Michels  v.  Olmstead,  supra^  deciding 
that 

"  It  is  always  admissible  to  show  by  parol  that  a  docu- 
ment was  conditioned  on  an  event  that  never  occurred." 

ITothing  else  is  decided  in  this  case. 

The  case  that  most  nearly  sustains  the  construction 
claimed  by  appellant  is  a  Pennsylvania  case  (Roberts  v. 
Austin,  5  Whart.  312);  and  it  may  here  be  said  that  the 
Pennsylvania  cases  are  generally  quoted  as  sustaining  the 
doctrine  that  parol  evidence  may  be  introduced  to  release 
a  payor  of  the  responsibility  of  payment  where  it  can  be 
shown  that  he  signed  as  agent  with  the  knowledge  of  the 
payee,  but  we  think  these  cases,  as  we  shall  hereafter  show, 
have  been  misunderstood.  In  this  case  the  defendant  gave 
the  following  note: 

"  Dolls.  137.50.  "  Kensington,  Philada., 

"  October  1st,  1836. 
"  Four  months  after  date,  pay  to  the  order  of  Mr.  Charles 
B.  Austin,  agent  of  the  Union  Olass  Works,  one  hundred 
and  thirty-seven  dollars  and  fifty  cents,  for  value  received, 
and  charge  the  same  to  the  account  of,  yours,  &c., 

"  Wm.  Roberts,  Jr. 
"  Mr.  Richard  Jukes,  Newark,  N".  J." 

Across  the  face  was  written,  "  Accepted,  for  Richard 
Jukes,  Richard  Jukes,  Jr."  Indorsed,  "  Chas.  B.  Austin, 
agt.  Union  Glass  Works."  The  affidavit  of  defense  showed 
that  the  payor  was  the  agent  for  Richard  Jukes,  and  pur- 
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chased  merchandise  for  \^hich  this  note  was  given^  that  the 
name  of  the  principal  was  disclosed  to  the  plaintiff  before 
the  time  of  said  purchase^  and  that  the  said  merchandise 
was  furnished  to  the  said  principal  upon  the  credit  and  for 
the  use  of  this  said  principal,  and  averred  that  he  had  re* 
ceived  no  consideration  whatever  for  said  bill.  The  dis- 
trict court,  after  argument,  gave  judgment  for  the  plaintiff 
for  want  of  a  sufficient  affidavit  for  defense,"  and  it  was 
taken  to  the  supreme  court  of  Pennsylvania  on  a  writ  of 
error.  There  is  no  argument  by  the  attorneys  reported  in 
this  case,  and  the  opinion  is  exceedingly  meager,  the  argu- 
ment of  the  opinion  principally  going  to  the  question  of  the 
real  meaning  of  the  affidavit  rather  than  its  legal  effect. 

The  case  of  Milligan  v.  LyUy  24  La.  An.  144,  is  another 
meager  case,  where  it  was  held  that  an  agent  who  had  given 
a  draft  for  his  principal  was  exonerated  upon  showing  that 
he  was  simply  an  overseer  upon  a  plantation,  and  that 
the  parties  in  whose  favor  the  draft  was  given  for  work 
knew  that  they  were  working  for  the  principal  and  not  for 
the  agent 

The  case  of  Westman  v.  Krumw&idej  30  Minn.  313  (16 
N.  W.  255),  is  another  case  deciding  that 

"  Parol  evidence  is  admissible  to  show  that  a  contract 
not  under  seal,  delivered  by  the  maker  to  the  party  in  whose 
fevor  it  runs,  was  not  intended  to  be  operative  as  a  contract 
from  its  delivery,  but  only  on  the  happening  of  some  future 
contingent  event." 

Neaves  v.  North  State  Mining  Co.,  47  Am.  Dec.  529 
[see  47  Am.  Eep.  529],  is  evidently  a  mis-citation,  as  the 
case  is  not  reported  in  that  volume. 

The  appellant  also  cites  Mechem  on  Agency,  §449,  and 
cases  cited.  We  think  the  section  cited  sustains  the  an- 
nouncement that  we  have  made.    It  is  simply  that 

**  Where  an  agent  has  entered  into  a  contract  which  in 
terms  charges  himself,  parol  evidence  is  not  admissible  to 
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discharge  him  by  showing  that  h'e  intended  to  charge  the 
principal,  although  it  is  admissible  to  show  that  it  was  the 
intention  to  charge  himself  personally,  but  where  the  con- 
tract bears  upon  its  face  evidence  that  the  person  signing 
was  in  fact  an  agent,  and  where  the  contract  is  so  framed 
as  to  render  it  uncertain  whether  the  agent  or  the  principal 
was  intended  to  b6  bound,  parol  evidence  may  be  received 
to  show  that  it  was  the  intention  to  bind  the  principal  and 
not  the  agent." 

And  it  is  shown  conclusively  in  the  opinion  of  the  author 
that  evidence  of  this  kind  is  not  admissible  for  the  purpose 
of  contradicting  the  express  provisions  of  a  contract.  He 
proceeds: 

"  But  although  parol  evidence  may  not  be  admissible  to 
release  the  agent,  it  may  be  made  use  of  to  charge  the  prin- 
cipal. Thus  the  principal,  as  will  be  seen  hereafter,  may 
be  charged  as  such  by  parol  evidence  upon  a  simple  con- 
tract made  by  his  agent,  even  though  the  contract  gives 
no  indication  on  its  face  of  an  intention  to  charge  any  other 
person  than  the  signer.  And  this  doctrine  applies  as  well 
to  those  contracts  which  are  required  to  be  in  writing'  as 
to  those  to  whose  validity  a  writing  is  not  essential.  Thia 
rule  is  not  obnoxious  to  the  principle  which  forbids  the 
contradiction  of  written  instruments  by  parol  testimony, 
for  the  effect  is  not  to  show  that  the  person  appearing  to 
be  bound  is  not  bound,  but  to  show  that  some  other  person 
18  bound  also." 

And  as  casting  some  light  upon  the  decisiona  of  the  su- 
preme court  of  the  United  States,  which  are  cited  by  the 
appellant  in  favor  of  his  contention,  and  as  showing  how 
the  supreme  court  of  the  United  States  construed  the  Penn- 
sylvania cases,  which  are  concededly  the  cases  which  sup- 
port the  admissibility  of  thi&  kind  of  testimony,  if  they 
are  supported  by  the  cases  at  all,  we  cite  the  case  of  Bast  v. 
First  National  Bank  of  Ashlandy  101  U.  S.  93,  a  Penn- 
sylvania case  appealed  from  the  circuit  court  for  the  east- 
ern district  of  Pennsylvania,  and  where  the  supreme  court 
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of  the  United  States  would  have  followed  the  decisions  of 
the  Pennaylvania  courts  in  a  matter  of  this  kind.  There 
the  court  said,  through  Chief  Justice  Waite: 

"  No  principle  of  evidence  is  hetter  settled  at  the  com- 
mon law  than  that,  when  persons  put  their  contracts  in 
writing,  it  is,  in  the  absence  of  fraud,  accident  or  mistake, 
^conclusively  presumed  that  the  whole  engagement,  and 
the  extent  and  manner  of  their  undertaking,  was  reduced 
to  writing.'  ...  In  Pennsylvania,  the  stringency  of 
this  rule  has  been  very  considerably  relaxed,  but  we  have 
been  referred  to  no  case  where,  in  the  absence  of  fraud  or 
mistake  parol  evidence  has  been  admitted  to  alter  the  plain 
and  unequivocal  terms  of  a  written  instrument.  In  Martin 
V.  BerenSy  67  Pa.  St.  463,  the  court  say:  '  Where  parties, 
without  any  fraud  or  mistake,  have  deliberately  put  their 
engagements  in  writing,  the  law  declares  the  writing  to  be 
not  only  the  best,  but  the  only  evidence  of  their  agreement, 
and  we  are  not  disposed  to  relax  the  rule.  It  has  been 
found  to  be  a  wholesome  one,  and  now  that  parties  are  al- 
lowed to  testify  in  their  own  behalf,  the  necessity  of  ad- 
hering strictly  to  it  is  all  the  more  imperative.'  In  this 
case,  the  Pennsylvania  decisions  are  extensively  reviewed, 
and  the  exceptions  to  the  rule  of  the  common  law  which 
they  recognize  carefully  stated,  but  the  conclusion  is  that, 
*As  a  general  rule,  it  (parol  evidence)  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  written  instrument.'  Again, 
in  Bemhart  v.  Riddhy  29  id.  96,  this  language  is  used: 
*  Where  parties  have  deliberately  put  their  engagements 
in  writing,  and  no  ambiguity  arises  out  of  the  terms  em- 
ployed, you  shall  not  add  to,  contradict,  or  vary  the  lan- 
gnatge  mutually  chosen  as  most  fit  to  express  the  intention 
of  their  minds.  What  if  parol  evidence  prove,  never  ao 
clearly,  that  they  used  such  and  such  words  in  making  their 
bargain;  the  writing  signed,  if  it  contain  not  those  words, 
IS  final  and  conclusive  evidence  that  they  were  set  aside  in 
favor  of  the  other  expressions  that  are  found  in  the  written 
instrument.  ...  It  is  not  always  easy  to  determine 
when  in  Pennsylvania  parol  evidence  is  admissible  to  ex- 
plain a  written  instrument,  but  in  Anspach  v.  Bast,  52  id. 
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8  5  69  it  is  expressly  declared  that  ^  'No  case  goes  the  length 
of  ruling  that  such  evidence  is  admitted  to  change  the  pro- 
mise itself^  without  proof  or  even  allegation  of  fraud  or 
mistake.  The  contrary  has  been  repeatedly  decided.'  To 
the  same  effect  is  the  case  of  Hacker  v.  National  Oil  Re- 
fining  Co.,  Y3  id.  93,  as  well  as  many  others  that  might  be 
cited.'^ 

In  this  case  of  Bast  v.  First  National  Bank  of  Ashland 
the  judgment  was  assigned  to  the  bank  as  collateral  security 
for  the  payment  of  certain  notes,  with  authority  in  case  said 
notes  were  not  paid  at  maturity,  to  sell  said  judgment  and 
apply  the  proceeds  to  their  payment  with  the  provision  that 
the  bank  should  not,  before  the  maturity  of  the  notes,  take 
measures  to  collect  the  judgment  assigned  without  the  con- 
sent of  Bast.  The  offer  was  to  prove  a  contemporaneous 
agreement  that  it  should  do  so.  The  court  concludes  by 
saying: 

"  This  is  a  clear  contradiction  of  the  terms  of  the  written 
contract,  in  a  matter  where  there  is  no  pretense  of  am- 
biguity, and  where  there  has  been  no  fraud  or  mistake,'* 

and  it  was  not  allowed. 

The  authorities,  however,  holding  that  this  kind  of  testi- 
mony is  inadmissible  speak  with  no  uncertain  sounds.  And 
in  Cragin  v.  Lovell,  109  U.  S.  194  (3  Sup.  Ct.  132),  the 
cases  of  Metcalf  v.  Williams^  and  Mechanics^  Bank  of  Alex- 
andria V.  Bank  of  Columbia,  cited  by  the  appellant,  are  dis- 
tinguished and  shown  not  to  come  within  the  rule  that 

"  Upon  a  negotiable  promissory  note  made  by  an  agent, 
in  his  own  name,  and  not  disclosing  on  its  face  the  name 
of  the    principal,  no  action    lies   against   the    principal,'* 

a  rule  which  is  distinctly  announced  in  Cragin  v.  LoveU. 
And  this,  it  will  be  seen,  goes  beyond  the  proposition  in  this 
case,  where  it  is  simply  sought  to  hold  the  alleged  agent 
or  payor,  and  where  the  payee  has  elected  to  sue  the  payor 
or  maker  of  the  note. 
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In  Nash  v.  Tovmey  5  Wall.  689,  it  is  decided  that 

"  Where  an  agent  has  entered  into  a  written  contract  in 
which  he  appears  as  principal,  parol  evidence  is  inadmissi- 
ble to  show,  with  a  view  of  exonerating  him,  that  he  dis- 
closed his  agency  and  mentioned  the  name  of  his  principal 
at  the  time  the  contract  was  executed." 

And  the  court  in  concluding  its  opinion  in  this  case,  said: 

"  Cases  may  be  found,  also,  where  it  is  held  that  the 
plaintiff  may  prove  by  parol  that  the  other  contracting 
party  named  in  the  contract  was  but  the  agent  of  an 
undisclosed  principal,  and  in  that  state  of  the  case  he 
may  have  his  remedy   against   either,   at   his   election," 

citing  Thomson  v.  Davenport^  9  Bam.  &  C.  78. 

"  Evidence  to  that  eflfect  will  be  admitted  to  charge  the 
principal  or  to  enable  him  to  sue  in  his  own  name,  but  the 
agent  who  binds  himself  is  never  allowed  to  contradict  the 
as  principal," 

eitmg  Jones  v.  Littledaley  6  Adol.  &  E.  486;  1  Parsons, 
Contracts  (6th  ed.),  64;  Titus  v.  Kyle,  10  Ohio  St.  444; 
2  Smith's  Leading  Cases  (6th  Am.  ed.),  421. 

In  Wood's  Byles  on  Bills  and  Notes,  p.  37,  the  rule  is 
stated  as  follows: 

"  An  agent  will  be  personally  liable  to  third  persons  on 
his  drawing,  indorsing  or  accepting,  unless  he  either  sign 
his  piincipaFs  name  only  or  expressly  state  in  writing  his 
miniBterial  character,  and  thit  he  signs  only  in  that  chaiv 
acter;  ^unless,'  to  use  the  words  of  Lord  EUenborough, 
'  lie  states  upon  the  face  of  the  bill  that  he  subscribes  it  for 
another;  unless  he  says  plainly,  "  I  am  the  mere  scribe."  ' 
Thus,  where  the  defendant,  agent  of  a  banker,  drew  the 
following  bill:  Tay  to  the  order  of  A.  B.  50  pounds, 
value  received,  which  place  to  the  account  of  the  Durham 
Sank  as  advised,'  and  subscribed  his  own  name,  it  was 
held  that  the  defendant  was  personally  answerable  and  he 
alone,  though  the  plaintiff,  the  payee,  knew  that  he  was 
only  agent." 
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And  the  final  announcement  is  made : 

"  The  rule  of  law  as  to  simple  contracts  in  writing,  other 
than  bills  and  notes,  is  that  parol  evidence  is  admissible  to 
charge  unnamed  principals,  and  so  it  is  to  give  them  the 
benefit  of  the  contract;  but  it  is  inadmissible  for  the  pur- 
pose of  discharging  the  agent,  who  signs  as  if  he  were 
principal  in  his  own  name.  And  the  rule  of  law  is  reason- 
able, for  in  the  two  former  cases  the  evidence  is  consistent 
with  the  instrument,  for  it  admits  the  agent  to  be  entitled 
or  bound ;  but  in  the  latter  case  such  evidence  would  be  in- 
consistent  with  the  terms  of  the  instrument." 

In  support  of  this  rule,  see  Davis  v.  England,  141  Mass. 
687  (6  K  E.  731);  Wing  v.  Olick,  56  Iowa,  473  (41  Am. 
Kep.  118,  9  K  W.  384);  Hypes  v.  Griffin^  89  HI.  135  (31 
Am.  Rep.  71);  Bank  v.  Cook,  38  Ohio  St.  442.  Many 
of  these  eases  go  further  than  it  is  necessary  to  go  to  sus- 
tain the  demurrer  in  this  case.  See,  also,  1  Am.  &  Eng. 
£nc.  Law,  pp.  415,  416,  and  cases  cited. 

We  are  satisfied  from  such  investigation  as  we  have  been 
able  to  make  that  the  answer  in  this  case  was  demiirrabley 
and  that  parol  evidence  could  not  have  been  admitted  to 
prove  the  facts  alleged  in  the  answer.  It  is  contended  by 
the  appellant  that  in  any  event  the  motion  to  make  Rine- 
hart  ei  al.  parties  to  this  action  should  have  been  sustained 
for  the  reasons  that  the  law  abhors  a  multiplicity  of  suits, 
and  that  all  the  rights  might  have  been  determined  in  one 
action,  but  the  plaintiff  here,  having  a  right  to  elect,  the 
defendant  can  not  invoke  this  rule  in  this  case,  for  it  would 
delay  the  rights  of  plaintiff  for  the  defendant's  benefit. 
The  plaintiff  had  a  right  to  sue  the  real  party  as  disclosed 
by  the  instrument  itself;  and  having  done  so,  if  the  de- 
fendant is  entitled  to  contributions  from  his  alleg^  prin- 
cipals, that  is  a  matter  in  which  this  plaintiff  has  no  inter- 
est, and  his  rights  cannot  be  affected  or  delayed  by  it. 
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As  to  the  seyenth  paragraph  of  the  ..nswer,  viz.^  that  the 
bank  entered  into  an  agreement  some  two  years  after  the 
note  had  been  discounted  and  evidently  a  year  after  it  had 
become  due,  with  said  Ballard,  Binehart,  Holmes  and  Bob- 
ertson,  that  it  would  accept  their  notes  for  the  amount  of 
and  in  place  of  the  said  note  so  discounted  by  it  for  the  said 
Hinehart,  Ballard,  Holmes  and  Bobertson  as  aforesaid,  and 
that  the  said  Ballard,  Binehart,  Holmes  and  Bobertson 
thereupon  agreed  to  and  with  said  bank  that  they  would 
make,  execute  and  deliver  to  said  bank  their  note  for  the 
said  amount,  and  take  up  and  deliver  to  defendant  said 
notes  so  discounted  to  them,  we  do  not  think  it  states  suffi- 
cient This  was  not  done;  either  party  could  have  with- 
drawn; it  was  no  part  of  the  origmal  agreement.  There 
was  no  consideration  for  any  such  contract,  and  there  is  no 
allegation  that  the  new  note  was  ever  tendered.  A  may 
enter  into  an  agreement  with  B  that  if  B  will  tender  him 
his  note  at  a  certain  time  he  will  deliver  to  B  a  note  which 
A  holds  against  C.  But  such  agreement  would  be  no  de- 
fense in  an  action  on  the  note  against  C,  providing  the 
agreement  had  not  been  executed.  It  is  also  claimed  that 
in  any  event  this  demurrer  should  not  have  been  sustained 
for  the  reason  that  the  defendant  pleaded  want  of  consid- 
eration; but  the  want  of  consideration  that  he  urges  de- 
pends upon  the  oral  testimony  which  he  seeks  to  introduce 
in  this  case  under  his  pleadings,  and  which  we  have  found 
is  not  competent  testimony.  Consequently  the  plea  of 
want  of  consideration  falls  when  the  f oimdation  for  such  a 
plea  is  stricken  from  the  case. 

This. court  has  always  been  of  the  opinion  that  the  faith 
and  credit  attaching  to  written  agreements  should  not  be 
easily  destroyed,  and  the  best  of  reasons  could  be  adduced 
for  holding  a  contract  of  this  kind  sacred  and  unchangeable 
by  the  admission  of  parol  testimony  except,  of  course,  in 


206  HOLGATE  ▼.  PARKER. 


18 

2(W 

s21 

34 

21 

48 

21 

6.38 

18 

206 

22 

680 

18 

2n6 

|2* 

233 

18 

206 

26 

112 

'is" 

"206 

42 

.« 

Opinion  of  the  Court — Dunbar,  J.  [18  Wash. 

cases  of  fraud  or  mistake.  These  reasons  have  been  so  often 
advanced  by  courts  and  law  writers  and  are  so  well  under- 
stood by  the  profession  that  it  is  not  necessary  to  repeat 
them  here.    The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Re  a  vis,  Gordon   and   Dttwbak,   JJ., 
concur. 


[No.  S782.    Decided  December  6, 1897.] 

Henry    Holgate,    Appellant^    v.    Samuel    Parker^ 

Sheriff,  et  al..  Respondents. 

NBW  TRIAL  —  DI8CBBTI0N   OF  COURT. 

A  motion  for  a  new  trial  is  addressed  to  the  sound  discretion 
of  the  court,  who  is  acquainted  with  all  the  circumstances  sur- 
rounding the  case,  and.  unless  it  is  ULanifest  that  the  discretion 
vested  in  the  court  is  abused,  the  appellate  court  will  not  disturb 
its  Judgment. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
J.  A.  Williamson,  Judge.    Affirmed. 

Edward  E.  Cushman^  Francis  W.  Gushmanj  and 
Charles  Ethelbert  Claypooly  for  appellant. 

Murry  &  Carroll^  for  •respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAS,  J. — ^At  the  trial  of  this  case  in  the  court  be- 
low, on  the  27th  of  March,  1897,  the  cause  was  submitted  to 
the  jury  about  six  o'clock  p.  m.,  on  Saturday  evetiin^. 
Shortly  after,  the  court  by  announcement  adjourned  until 
Monday  morning,  and  the  counsel  on  both  sides  retired 
from  the  court  house.  Thereafter,  at  about  eight  o'clock 
the  same  evening,  the  jury  having  agreed  upon  their  vep- 
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diet,  the  judge  was  called,  received  the  verdict,  had  it  filed 
and  recorded,  and  discharged  the  jury.  This  was  done  in 
the  absence  of  counsel.  On  the  30th  of  March,  respond- 
ents' counsel  moved  for  a  new  trial,  and  the  showing  was 
made  by  affidavit,  that,  had  the  jury  been  polled,  sufficient 
jurors  would  not  have  agreed  to  the  verdict  to  maintain  the 
same.  Upon  such  showing,  motion  for  a  new  trial  was 
granted  by  the  court. 

We  are  satisfied  from  the  whole  record  in  this  case,  in- 
cluding the  time  of  filing  the  motion  for  a  new  trial,  that 
the  court  did  not  abuse  its  discretion  in  granting  said  mo- 
tion. As  has  been  often  said  by  this  court,  motion  for  a  new 
trial  is  addressed  to  the  soimd  discretion  of  the  court,  who 
is  acquainted  with  all  the  circumstances  surrounding  the 
case,  and  unless  it  is  manifest  that  the  discretion  vested  in 
the  court  is  abused,  this  court  will  not  disturb  its  judg- 
ment   The  judgment  will  therefore  be  affirmed. 

Scott,  C.  J.,  and  Andebs,  Gordon  and  Reavis,  JJ., 
concur. 


18    207 
18    2S1 

{Na2762.    Decided  December  6, 1897.]  r^^ 

18    »07 

James  K.  Burnham   et  al,  Appellants,  v.  The   Spo-  ^^-^ 

lo    Aft' 

KANE    Mercantile    Company,  Defendants,    L.    B.  ^  ^. 

Nash  et  al..  Respondents.  tsi  iso 

i81    187 
KKW  TBIAL — NOTICE  OF  HKABIKG  OF   MOTION  —  DENIAL  OF  NEW  TBI AL  J|    ^ 


—  SUBSEQUENT  OONSIDBBATION  BT  COUBT. 

The  party  filing  a  motion  for  a  new  trial  is  not  entitled  to 
notice  of  the  time  of  hearing  the  motion. 

After  the  denial  of  a  motion  for  a  new  trial  neither  the  Judge 
making  the  order  nor  his  successor  has  Jurisdiction  to  again  con- 
sider a  like  motion,  hased  upon  the  same  grounds  and  the  same 
facts,  and  make  another  order  in  the  case. 


fas     83 


208         BUENHAM  v.  SPOKANE  MERCANTILE  00. 

OpiDion  of  the  Court — Dunbab,  J.  [18  Wash. 


Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pbatheb,  Judge.    Eeveised. 

Graves,  Wolf  &  Graves,  Blake  &  Post,  John  A.  Pierce, 
aiid  8.  &  J.  W.  Douglas,  for  appellants. 

John  R,  McBride,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  appeal  taken  by  the  plaintiffs 
from  orders  made  by  the  court  after  the  entry  of  the  final 
decree  allowing  certain  claims  against  a  fund  in  the  hands 
of  the  court  for  distribution,  and  directing  the  receiver  to 
pay  such  claims  from  the  funds  in  his  hands.  We  will 
notice  the  second  and  third  assignments  of  error,  for,  as  we 
view  the  law  governing  the  propositions  involved  in  these 
assignments,  they  settle,  to  a  certain  extent,  the  rights  of 
the  respondents  in  this  case.  It  appears  that  the  cause  was 
tried  originally  before  Judge  Moore,  one  of  the  superior 
judges  of  Spokane  county,  and  upon  certain  findings  certain 
allowances  were  made  to  the  respondents.  The  order  of 
allowance  to  the  respondents  was  made  and  entered  by 
Judge  Moore  on  January  6,  1897.  A  motion  for  a  new 
trial  was  made  by  the  respondents  and  filed  on  January  8. 
On  January  9th  the  motion  was  taken  up  by  Judge  Moore 
and  denied.  Shortly  after  the  denial  of  this  motion  Judge 
Moore's  term  of  office  expired,  and  Judge  Prather,  the 
judge-elect,  took  his  place.  Upon  the  advent  of  Judge 
Prather,  the  respondents  moved  him  to  vacate  the  order  of 
Judge  Moore  refusing  a  new  trial,  and  one  of  the  reasons 
assigned  for  asking  the  vacation  was  that  the  motion  was 
taken  up  without  a  notice.  We  think  there  is  nothing  in 
the  affidavit  filed  in  support  of  this  motion  which  would 
warrant  the  conclusion  that  there  was  any  legal  irregularity 
in  the  proceedings,  even  if  we  were  permitted  to  consult  the 
affidavit.    The  record,  however,  discloses  that  the  respond- 
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ents  who  filed  the  motion  for  a  new  trial  were  present  in 
court  when  it  was  taken  up,  and  that  they  duly  excepted  to 
the  ruling  that  the  matter  was  brought  on  regularly  and 
regularly  decided. 

Our  attention  is  not  called  to  any  statute  which  provides 
for  notice  to  the  moving  party  in  a  case  of  this  kind,  and 
without  some  statutory  provision  we  think  the  general  rule 
plainly  would  be  that  the  party  must  take  notice  that  his 
motion  is  on  file  liable  to  be  called  up  at  any  time.  Sec- 
tion 822  of  the  Code  of  Procedure,  it  is  true,  provides  that 

'^  When  a  party  to  an  action  has  appeared  in  the  same, 
he  shall  be  entitled  to  at  least  three  days'  notice  of  any  trial, 
hearing,  motion,  ...  to  be  had  .  .  .  therein, 
before  any  judge  at  chambers ;'' 

but  we  do  not  think  that  this  is  applicable  to  the  motion  for 

a  new  trial;    and  the  other  provision,  viz..  Laws  1893,  p. 

416,  §  35,  is  not  applicable  to  a  case  of  this  kind. 

In  Shafer  v.  Hemtt,  6  Colo.  App.  374  (41  Pac.  509),  it 

was  held  that 

"  The  party  filing  a  motion  for  a  new  trial  is  not  enti- 
tled to  any  notice  of  the  time  of  hearing  of  the  motion." 

In  discussing  that  branch  of  the  case  the  court  said : 

"  The  defendants  also  complain  that  their  motion  for  a 
new  trial  was  set  for  hearing  without  notice  to  them  or 
their  coimsel.  It  was  the  defendants  who  filed  the  motion 
for  a  new  trial,  and  whatever  notice  of  its  filing  was  neces- 
sary must  have  been  given  by  them  to  the  adverse  party. 
The  Code  provides  that  such  a  motion  shall  be  heard  at 
the  earliest  period  practicaWe  after  its  filing.  It  is  to  be 
supposed  that  the  defendants  would  have  looked  after  their 
own  motion,  and  known  when  it  was  set  for  hearing.  We 
have  been  referred  to  no  law,  and  we  know  of  none,  which 
entitles  them  to  the  notice,  the  want  of  which  they  assign 
for  error." 

In  Lookahaugh  v.  Cooper  (Okl.),  48  Pac.  99,  it  was  held 
that 

14—18  WASH. 
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"  In  the  absence  of  a  showing  of  irregularity,  fraud,  un- 
avoidable casualty,  or  misfortune,  the  district  court  has  no 
power  to  set  aside  its  order  overruling  a  motion  for  a  new 
trial  upon  a  reconsideration  of  the  same  motion  already 
passed  upon;  and  a  reversal  of  such  order  can  be  had  only 
by  proceedings  in  error  in  the  supreme  court." 

This  is  an  Oklahoma  case,  and  is  f  oimded  upon  the  same 
reasoning  as  the  case  just  above  referred  to. 

In  Crosby  v.  North  Bonanza  Silver  Min,  Go.y  a  Nevada 
case,  reported  in  42  Pac.  at  p.  583,  it  was  decided  that 

"  Where  a  motion  for  a  new  trial  has  been  regularly  sub- 
mitted upon  a  sufficient  statement,  a  ruling  thereon  cannot 
be  subsequently  vacated  on  motion,  but  the  only  remedy 
is  by  appeal." 

There  it  was  held  that  although  the  first  ruling  was  based 
upon  a  wrong  ground,  the  motion  to  vacate  was  not  the 
remedy — that  the  remedy  was  by  appeal. 

In  Carpenter  v.  Superior  Court  of  San  Joaquin  County^ 
75  Cal.  596  (19  Pac.  174),  it  was  decided  that 

"  Where  a  cause  has  been  regularly  heard  and  decided, 
it  can  be  reviewed  only  in  the  modes  provided  by  the  stat- 
ute. The  trial  court  cannot  upon  an  application  not  author- 
ized by  statute  set  aside  its  decision  for  mere  error  not 
amounting  to  want  of  jurisdiction." 

In  Lang  v.  Superior  Court,  71  Cal.  491  (12  Pac.  306), 
the  court  said: 

"  The  demurrer  and  the  motion  for  a  new  trial  had  been 
disposed  of,  and  then,  on  what  -is  called  a  *  rehearing,'  the 
case  was  again  brought  before  the  court,  and  a  new  order 
made.  This  is  a  new  practice,  with  which  we  are  not  familiar, 
and  we  know  of  no  statute  authorizing  it.  When  a  motion 
for  a  new  trial  is  made  and  passed  upon — either  granted  or 
denied — it  is  not  competent  for  the  court  afterwards  to  set 
its  rulings  aside  and  make  another  order  in  the  case," 

citing  People  v.  Center,  61  Cal.  194;    Coombs  v.  Hibberd, 
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48  ('al.  453;  Rogers  t\  Hotnig,  46  Wis.  361  (1  N.  W.  17). 
In  the  last  case  mentioned  the  supreme  court  determined 
that 

''  After  a  new  trial  has  been  absolutely  denied,  a  sec- 
ond motion  for  the  same  relief,  founded  upon  substantially 
the  same  grounds,  can  not  properly  be  granted." 

In  the  case  at  bar  the  motion  was  not  only  granted  upon 
the  same  statement  of  facts,  but  the  findings  which  were 
made  by  Judge  Prather  were  made  upon  the  same  state- 
ment of  facts  and  the  same  testimony  that  had  been  pre- 
sented to  Judge  MooRE.  This  practice  in  effect  made  the 
incoming  judge  a  court  of  review  to  pass  upon  the  judgment 
of  the  outgoing  judge,  but,  in  any  event,  we  do  not  think 
that  under  the  showing  in  this  case  Judge  Moore  would 
have  had  the  authority  to  have  set  this  judgment  refusing 
a  new  trial  aside,  and  certainly  Judge  Prather's  authority 
would  have  been  no  more  extensive. 

It  is  true  that  this  court,  in  the  case  of  Chin  v.  Wand- 
Schneider,  14  Wash.  257  (44  Pac.  272),  held  that  an  order 
vacating  a  judgment  would  not  be  reversed  on  appeal  on 
the  ground  that  it  was  granted  after  the  denial  of  a  former 
motion  for  such  an  order,  made  upon  the  same  grounds, 
when  the  first  motion  should  have  been  granted  upon  the 
showing  made ;  but  that  case  fell  squarely  within  the  provi- 
sions of  section  221,  Code  Proc.  (Bal.  Code,  §4953),  pro- 
viding for  relief  in  case  of  mistake,  inadvertence,  surprise 
or  excusable  neglect,  the  petition  in  that  case  being  based  on 
those  reasons;  but  it  cannot  be  contended  that  this  case 
falls  within  the  statute  quoted;  for  the  affidavit  upon 
which  the  motion  is  based  alleges  none  of  these  grounds, 
the  only  surprise  alleged  being  the  calling  up  of  the  mo- 
tion without  notice;  but,  as  we  hold  that  no  notice  was 
required,  that  claim  is  not  available. 
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The  reasons  assigned  by  the  cases  seem  to  us  to  be  suffi- 
ciently cogent  to  sustain  the  decisions^  viz.,  that  if  these 
motions  should  prevail  there  would  be  no  stability  to  the 
judgment  of  the  court,  but  that  motions  might  be  made 
and  granted  ad  infinitum. 

As  waa  said  in  Coombs  v.  Hibberd,  supra, 

"  There  must  be  some  point  where  litigation  in  the  lower 
court  terminates,  and  the  losing  party  is  turned  over  to  the 
appellate  court  for  redress." 

These  cases  are  cited  approvingly  by  Thompson  on 
Trials,  §2727.  Of  course  if  the  application  is  brought  with- 
in the  purview  of  the  statute  above  referred  to  the  nde 
would  be  diflFerent. 

This,  then,  determines  the  rights  of  the  respondents  so 
far  as  the  action  of  Judge  Prathkr  is  concerned,  they  not 
having  appealed  from  the  judgment  of  allowance  made 
them  by  Judge  Moore. 

The  appellant  further  contends  that  Judge  Moobe  erred 
in  making  any  allowance  to  these  respondents  at  all.  We 
have  carefully  examined  the  elaborate  briefs  filed  in  this 
case  and  have  as  carefully  perused  the  extensive  record 
which  has  been  sent  up.  It  was  a  long,  tedious,  and  in- 
volved case,  but  from,  an  investigation  of  the  whole  record, 
without  entering  into  any  specific  discussion  or  analysis,  we 
have  concluded  that  the  judgment  of  Judge  Moore  and 
the  allowances  made  by  him  should  not  be  disturbed.  The 
case  will,  therefore,  be  reversed  with  instructions  to  enter 
up  the  judgment  in  accordance  with  the  judgment  made  by 
Judge  Moore  in  the  first  trial  of  the  cause. 

Scott,  C.  J.,  and  Anders,    Gordon   and   Eeavis,  JJ., 

concur. 
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(No.  2669.    Decided  December  7, 1897.] 

Union    Electric    Company,  Respondent,  v.    Seattle 

Theatre  Company,  Appellant, 

BVIDENCB  —  BOOKS    OF    ACCOUNT  —  CONTRACT    FOR    UGHTINO    PRBMISB8 
— LIGHT  U8BO   BY   LESSEE  —  LIABILITY  OP   LESSOR. 

Books  of  account  made  up  at  the  end  of  each  month  from  data 
collected  from  various  sources,  and  not  from  the  personal  knowl- 
edge of  the  person  making  the  entries,  are  not  admissible  in  evi- 
dence for  the  purpos^  of  establishing  an  account  charged  up 
against  defendant. 

Where  the  owner  of  a  building  enters*  into  a  contract  for  a 
term  of  years  with  a  light  company  to  furnish  an  electric  cur- 
rent for  lighting  purposes,  the  fact  that  he  subsequently  leases 
the  building  to  another,  who  uses  the  current  supplied  under  said 
contract,  will  not  affect  the  liability  of  the  owner,  unless  there 
bas  been  a  new  contract  by  novation  entered  into,  or  a  release  by 
the  light  company  from  the  obligations  of  the  original  contract. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

StrudwicTe  £  Peters^  for  appellant. 
GUly  Keene  &  ShaWy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Respondent  sued  to  recover  the  alleged 
contract  price  for  electric  current  furnished  in  lighting  a 

theatre  building  in  the  city  of  Seattle.  The  complaint  in 
the  action  alleges  that  a  contract  was  entered  into,  which 
was  in  form  a  written  proposal  upon  the  part  of  the  re- 
spondent accepted  by  appellant,  viz. : 

"Seattle,  Wash.,  May  11th,  1892. 
"  Seattle  Theatre  Company,  J.  D.  Lowman,  Pres. : 

"  Dear  Sir — ^We  will  furnish  current  for  450  16-candle 
power  incandescent  lamps,  for  the  term  of  five  years  from 
September  1st,  1892,  for  $11.75  per  night  during  the  per- 
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formance,  it  being  understood  that  everything  is  to  be  fur- 
nished by  your  company,  subject  to  the  usual  terms  and  con- 
ditions of  our  contract  hereto  attached.    Respectfully  sub- 
mitted, "  Union  Electric  Company, 
Indorsed.                    "  Per  A.  L.  Hawley,  Asst.  Mngr. 
"  Accepted  May  14,  '92. 
"  The  Seattle  Theatre  Co., 
"  Per  G.  H.  Heilbron,  Secty." 

Attached  thereto  were  certain  specifications  and  rules  not 
necessary  to  be  herein  set  out. 

The  complaint  also  alleges  that  by  virtue  of,  and  under, 
this  contract  and  agreement,  respondent  furnished  current 
for  lights  as  agreed,  for  a  specified  number  of  nights,  and 
thereafter,  upon  demand  of  the  appellant,  furnished  a  bill 
of  particulars  showing  the  number  of  Qights  for  which  light 
was  furnished,  and  also  the  amounts  paid,  with  the  dates  of 
payment. 

The  answer  admitted  the  corporate  capacity  of  the  re- 
spective parties,  and  denied  each  and  every  other  allega- 
tion. The  trial  resulted  in  a  verdict,  followed  by  a  judg- 
ment, for  respondent,  and  a  motion  for  new  trial  having 
been  overruled  the  defendant  appealed. 

The  first  error  assigned  is  the  ruling  of  the  court  permit- 
ting respondent's  books  of  account  to  be  given  in  evidence. 
These  books  purport  to  show  the  number  of  nightly  per- 
formances during  each  month,  the  entries  themselves  being 
made  at  the  end  of  the  month,  from  data  collected  from  dif- 
ferent sources,  viz.,  from  an  examination  of  columns  of  a 
daily  newspaper,  which  it  was  assumed  correctly  reported 
the  number  of  performances  at  the  theatre,  and  also  from 
the  statements  of  respondent's  collectors,  etc. 

It  further  appears  that  from  month  to  month  bills — 
made  from  the  books— purporting  to  show  the  number  of 
performances  occurring  during  the  preceding  month  were 
presented  at  the  box  office  and  otherwise,  and  the  books 
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were  offered  and  received  as  admissionfl  of  the  correctness 
of  such  charges.  We  think  the  books  were  entirely  in- 
competent, and  that  the  objection  to  their  introduction 
should  have  been  sustained.  The  entries  were  not  contem- 
poraneous with  the  facts  to  which  they  pertained,  were  no 
part  of  the  res  gestaCy  and  did  not  relate  to  matters  within 
the  personal  knowledge  of  the  party  making  them,  but  they 
were  made  at  remote  periods,  and  from  sources  of  informa- 
tion that  were  not  authentic.  But  while  it  was  error  to  re- 
ceive the  books,  it  was  harmless  error,  because  from  the 
record  we  think  it  was  not  incumbent  upon  respondent  to 
make  any  proof  of  the  amount  of  light  furnished. 

At  the  trial  the  efforts  of  appellant's  counsel  were  di- 
rected to  showing  that  appellant  was  not  liable  for  any 
light  furnished,  inasmuch  as  it  had,  shortly  after  the  time 
of  entering  into  the  contract  with  respondent,  leased  its 
theat3!e  building  to  one  John  W.  Hanna  for  a  term  of  years, 
and  we  quote  from  a  statement  made  by  counsel  in  open 
court  the  following: 

"  We  admit  that  they  delivered  the  electric  light  that 
Ihey  claim  to  this  man  Hanna,  the  lessee  of  the  building," 

and  again, 

"  They  did  furnish  light  here  to  John  W.  Hanna,  who 
leased  these  premises." 

Referring  to  the  pleadings  it  will  be  seen  that  the  answer 
contains  no  affirmative  defense.  The  complaint  alleged: 
(1)  A  contract  with  the  appellant  for  furnishing  light  at  a 
specified  price  for  each  performance,  and  (2)  that  light 
was  furnished  for  a  given  number  of  performances. 

The  answer  was  a  mere  denial,  not  coupled  with  the  state- 
ment of  any  new  matter  constituting  ^  defense.  In  this 
condition  of  the  pleadings,  plaintiff  was  only  required  to 
prove  two  things  to  be  entitled  to  a  recovery,  viz.,  its  con- 
tract with  appellant,  and  the  amount  of  light  that  was  fur- 
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nished.  When  it  had  introduced  its  contract  and  the  proof 
connected  therewith,  and  when  appellant  had  admitted, 
as  we  have  seen  it  did  through  its  counsel,  that  the  light 
had  been  actually  furnished  to  the  theatre  building,  plain- 
tiff's case  was  complete,  and  the  fact  that  thereafter  appel- 
lant was  permitted  to  show  that  it  had  leased  its  building  to 
Hanna  in  no  wise  affected  plaintiff's  right  of  recovery,  first, 
because  novation  was  not  pleaded,  and  secondly,  because 
the  evidence — even  were  it  entitled  to  be  considered — does 
not  tend  to  show  that  appellant  had  ever  been  released  from 
its  obligation  to  pay  plaintiff  for  the  light  furnished  under 
the  contract;  so  that  if  the  defense  had  been  pleaded  there 
was  nothing  in  the  evidence  to  support  a  verdict  in  appel- 
lant's favor. 

It  follows  that  the  verdict  was  right,  and  that  if  error  was 
committed  at  all,  it  was  harmless  merely,  not  entitling  ap- 
pellant to  a  reversal.  We  may  add  that  fronqi  a  careful  ex- 
amination of  the  entire  record,  and  the  able  briefs  of  coun- 
sel, we  are  satisfied  that  substantial  justice  has  been  done, 
and  the  judgment  appealed  from  is  affirmed. 

SooTT,  C.  J.,  and  DimBAB,  Andkbs  and  Reavis,  JJ., 
concur. 


[No.  2671.    Decided  December  7,  1807.] 

J.    H.    Allen,    Respondent,   v.    The    Tacoma    Mill 

Company,  Appellant, 

PAROL     KVIDKNCE — RECEIPTS  —  PURCHASE    OP    LOOS  —  RIGHT     TO     UN- 
SCALED    LOOS — CONSTRUCTION  OP   CONTRACT. 

A  receipt  for  monfey  does  not  faU  within  the  rule  that  written 
contracts  cannot  be  varied  or  contradicted  by  parol »  and  its  terms 
are  always  open  to  explanations,  and  even  contradiction. 

The  purchaser  of  a  raft  of  logs  upon  a  scale  of  logs  accepted 
and  paid  for,  is  not  entitled  to  retain  other  logs  in  the   raft. 
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known  as  culls,  which  were  not  scaled  nor  paid  for,  in  the  ab- 
sence of  an  agreement  that  the  price  paid  for  the  raft  was  to 
include  culls  as  well  as  merchantable  logs. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabkoll,  Judge.     Affirmed. 

Action  to  recover  the  value  of  certain  saw  logs  and  boom- 
sticks  converted  by  defendant  to  its  own  use.  Under  a  con- 
tract to  sell  defendant  a  quantity  of  good,  merchantable 
fir  saw  logs,  plaintiff's  assignor  delivered  at  defendant's 
mill  a  raft  of  logs  which  were  scaled  by  defendant,  and 
out  of  a  total  number  of  489  logs,  364  were  scaled  and  ac- 
cepted, and  certain  cedar  logs,  fir  logs  and  boom  sticks  were 
rejected.  The  364  accepted  logs  scaled  227,128  feet,  and 
that  quantity  of  logs  was  paid  for  at  an  agreed  price,  the 
receipt?  given  by  the  seller  reciting  that  it  was  "in  full  set- 
tlement of  all  claims  and  demands  for  all  logs  contained 
in  raft  received  and  scaled  by  said  company  on  November 
19,  1896."  At  the  time  this  receipt  was  signed  the  parties 
had  before  them  a  statement  of  the  scale  which  showed 
the  number  of  logs  that  were  scaled  and  accepted,  and  the 
nimiber  that  were  unsealed  and  rejected.  After  signing  the 
receipt,  plaintiff's  assignor  demanded  of  defendant  the  logs 
which  were  unsealed  and  rejected.  To  this  demand  defend- 
ant replied  that  it  had  never  heard  of  such  a  thing  as  re- 
turning culled  and  rejected  logs.  Later  the  claim  for  the 
logs  was  assigned  to  plaintiff,  and,  from  a  judgment  in  his 
favor  for  the  value  of  the  logs,  defendant  appeals. 

Crowley  &  Orosscup,  for  appellant. 

Allen  &  Allen,  for  respondent.  ' 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  was  an  action  brought  to  recover  the 
value  of  certain  saw  logs  and  boom  sticks,  the  property  of 


218      ALLEN  V.  TACOMA  MILL  COMPANY. 

Opinion  of  the  Court — Qobdon,  J.  [18  Wash. 

plaintiff's  assignor,  which  the  complaint  alleges  the  appel- 
lant (defendant  below)  converted  to  its  own  use.  In  addi- 
tion to  denying  the  allegations  of  the  complaint,  the  an- 
swer affirmatively  allied  that  the  plaintiff's  assignor  sold 
defendant  a  raft  of  logs  containing  227,128  feet  for  the 
sum  of  $988,  and  that  the  -same  included  the  logs  described 
in  the  complaint.  That  a  settlement  was  had  between  the 
parties  in  relation  to  said  logs,  including  the  logs  in  the 
complaint  described,  and  that  upon  such  settlement  the  sum 
of  $988  was  found  due  the  plaintiff's  assignor,  which  sum 
was  paid  in  full  settlement  of  all  claims  and  demands  for 
and  on  account  of  said  logs.  -  The  case  proceeded  to  trial 
and  a  verdict  and  judgment  was  rendered  in  plaintiff's 
favor,  from  which  defendant  has  appealed. 

On  the  trial  defendant  introduced  in  evidence  the  fol- 
lowing exhibit: 

"  Tacoma,  November  25th,  1895. 
"Received  from  Tacoma  Mill  Company  nine  hundred 
and  eighty-eight  dollars,  being  in  full  settlement  of  all 
claims  and  demands  for  all  logs  contained  in  raft  received 
and  scaled  by  said  company  Nov.  19th,  and  we  hereby  ac- 
cept the  scale  of  the  Tacoma  Mill  Company  on  said  logs, 
which  is  227,128  feet 

'*  Hood's  Canal  Lumber  Company, 

"  By  A.  J.,  Pres." 

The  evidence  being  all  in,  counsel  for  appellant  requested 
the  court  to  give  the  following  instruction: 

"  Upon  the  evidence  in  this  case,  your  verdict  must  be  for 
the  defendant,  and  you  are  directed  to  find  such  verdict." 

The  refusal  to  give  such  instruction  is  assigned  as  error. 
The  follo^ving  instruction  was  also  requested  by  appellant: 

"  The  instrument  in  writing  introduced  in  evidence 
signed  by  the  Hood's  Canal  Lumber  Company,  by  A.  J. 
Baker,  President,  is  a  release  and  settlement  for  all  the  logs 
in  the  raft  therein  mentioned,  and  in  the  absence  of  fraud  it 
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must  be  considered  by  the  jury  as  a  release  of  all  claim 
on  the  part  of  the  said  Hood's  Canal  Lumber  Company  and 
the  plaintiff." 

The  court  also  refused  to  give  this  instruction,  and  such 
refusal  is  assigned  as  error. 

These  instructions  raise  but  one  question,  and  the  case 
tiums  upon  it.  It  is  the  contention  of  the  appellant  that 
the  exhibit  introduced  constituted  a  contract;  that  the  exe- 
cution  of  it  being  established  its  construction  became  a 
question  for  the  court;  and  that  it  was  not  attacked  upon 
any  ground  recognized  by  the  law  as  sufficient  to  set  it 
aside.  We  think  counsel  are  mistaken  as  to  the  character  of 
the  instrument.  In  our  opinion  it  is  a  mere  receipt,  and  as 
such,  parol  evidence  was  admissible  to  explain  its  provisions. 

" .  .  .  for  a  receipt  is  not  evidence  of  a  contract,  but 
of  payment,  and  it  has  always  been  permitted  to  show  that 
something  short  of  the  actual  terms  of  the  receipt  was  in- 
tended; it  being  conclusive  only  as  to  the  amount  of 
money  paid,  and  not  even  for  that,  provided  any  mistake 
can  be  shown  to  have  taken  place  in  the  adjustment  be- 
tween the  parties."  Stackpole  v,  Arnold,  11  Mass.  27  (6 
Am.  Dec.  150).  See,  also.  Brooks  v.  WhitCy  2  Mete.  283 
(37  Am.  Dec.  95);  Bridge  v.  Gray,  14  Pick.  55  (25  Am. 
Dec.  358);  Shotwell  v.  Hamhliuy  23  Miss.  156  (55  Am. 
Dec.  83). 

The  rule  that  permits  receipts  to  be  explained  or  even 
contradicted  by  parol  evidence  in  no  wise  conflicts  with  the 
rule  upon  which  appellant's  contention  is  based,  viz.,  that 
oral  testimony  is  not  admissible  to  vary  or  contradict  a  ^vrit- 
teu  contract.  It  was  not  error  for  the  court  to  charge  the 
jury  that  cuUs^  or  logs  contained  in  a  raft  which  are  refused 
by  the  purchaser  and  not  paid  for,  are  not  to  be  included  in 
the  price  paid  for  the  raft. 


220  STATE,  EX  REL.  PORTER,  v.  HEADLEE. 

Syllabus.  [18  Wash. 

We  think  the  case  was  fairly  tried  and  properly  submit- 
ted, and  the  judgment  appealed  from  must  be  affirmed. 

Scott,  C.  J.,  and  Dunbae,  Anders  and   Reavis,  JJ., 
concur. 


18    220 
•1^  ^'  [No.  2744.    Decided  December  7, 1897.] 

iLJ*^  The  State  of  Washington,  on  the  Relation  of  H,  A. 

Porter,    Appellant,    v.    T.    E.   Headlee,   as    County 
Auditor,  Respondent. 

MANDAMUS  TO  AUDITOR  —  JUDGMENT  ALLOWING  CLAIM  AGAINST  COUNTY 
—  C0NCLUBITBNB8S  —  PABTIB8 — CLAIM  OF  JUSTICE  OF  PEACE  FOB 
SALARY. 

Mandamus  will  lie  to  compel  a  county  auditor  to  draw  a  war- 
rant upon  a  claim  for  unpaid  salary  as  Justice  of  the  peace,  when 
Judgment  therefor  has  been  duly  rendered  in  an  action  between 
.    the  county  and  the  claimant,  involving  the  legality  of  such  claim. 

The  fact  that  an  action  to  restrain  the  issuance  of  a  warrant 
upon  a  claim  against  a  county  had  been  instituted  by  the  prose- 
cuting attorney,  in  his  own  name  instead  of  that  of  the  county, 
would  not  affect  the  validity  of  the  Judgment  in  the  action,  when 
such  suit  had  been  directed  by  the  county  commissioners  to  be 
brought  by  him;  especially  when  the  county  was  the  real  party 
in  interest  and  appeared  through  its  commissioners,  and  there  was 
no  objection  raised  in  the  trial  court  as  to  the  title  of  the  partv 
plaintiff. 

In  an  action  between  a  county  and  a  claimant  to  test  the 
legality  of  his  claim  the  county  auditor  is  not  a  necessary  party, 
and  he  cannot,  in  a  subsequent  action  of  mandamus  to  compel  him 
to  draw  a  warrant  upon  the  Judgment  awarded  claimant  in  tlie 
prior  action,  set  up  the  defense  that  it  is  not  binding  upon  him  for 
the  reason  that  he  was  not  a  party  thereto. 

The  fact  that  a  claimant  for  salary  as  a  Justice  of  the  peace 
has  failed  to  comply  with  the  provisions  of  Qen.  Stat.  §3039  (Bal. 
Code,  §1646),  which  provide  that  the  auditor  shall  not  draw  xhe 
salary  warrant  until  the  Justice  shall  first  have  filed  the  treasu- 
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rer'B  duplicate  receipt  with  the  auditor,  showing  that  the  Justice 
has  made  the  statement  and  settlement  for  the  month  of  the  fees 
collected  by  him,  would  not  excuse  the  auditor  from  drawing  his 
warrant  in  favor  of  the  claimant  when  his  right  thereto  has  been 
adjudicated  by  the  superior  court. 

■ 

Appeal  from  Superior  Court,  Snohomisli  County. — Hon. 
Fkai^k  T.  Reid,  Judge.    Reversed. 

Cooley  &  Horarty  for  appellant. 

F.  M,  Eeadleey  and  Humes  &  LysonSy  for  respondent. 

The  opinion  of  the  court  was  delivered  hy 

DuNBAB,  J. — This  is  an  application  for  a  writ  of  mandate 
brought  by  the  relator  in  the  name  of  the  state  against  the 
defendant  as  county  auditor  of  Snohomish  county,  to  com- 
pel the  defendant  as  such  county  auditor  to  draw  and  de- 
Uver  to  relator  a  warrant  upon  the  salary  fund  of  said  coun- 
ty for  the  sum  of  $1,932.95. 

The  petition  states  the  facts.  Its  material  part  is  as  fol- 
lows: After  setting  up  the  facts  of  election  and  qualifica- 
tion of  the  relator  for  the  office  of  justice  of  the  peace  in 
the  city  of  Everett,  and  that  he  served  as  justice  during  the 
years  of  1895-6,  it  alleges  that  during  said  time,  although 
the  city  of  Everett  had  more  than  five  thousand  inhabitants, 
such  fact  was  unknown  to  the  relator,  and  continued  to  be 
so  unknown  during  all  the  time  that  &aid  relator  held  said. 
office  until  the  28th  of  December,  1896;  that  by  reason  of 
relator's  ignorance  of  the  fact  that  the  said  city  of  Everett 
had,  during  said  time,  more  than  five  thousand  inhabitants, 
said  relator  was  unaware  that  he  was  entitled  to  the  salary 
of  one  hundred  dollars  per  month,  as  such  justice  of  the 
peace,  or  that  he  came  within  the  provisions  of  the  statute 
relating  to  salaried  officers;  that  for  such  reasons  he  failed 
to  make  any  claim  for  salary  as  such  justice  of  the  peace, 
or  to  pay  into  the  county  treasury  any  fees  collected  by 


222  STATE,  EX  REL.  POBTEB,  ▼.  HEADLEE. 

Opinion  of  the  Goart  — Dokbar,  J.  [18  Wash. 

him  by  virtue  of  his  said  office,  or  to  take  duplicate  receipts 
as  provided  by  law  from  the  county  treasurer.  The  petition 
further  alleges  that,  acting  in  ignorance  of  said  fact,  from 
time  to  time  during  his  said  term  of  office  prior  to  the  said 
28th  day  of  December,  1896,  he  presented  to  the  board  of 
county  commissioners  of  Snohomish  county  his  claims  for 
fees  in  criminal  cases,  which  said  claims  were  by  said  board 
of  county  commissioners  duly  audited  and  allowed  from 
time  to  time,  and  warrants  issued  to  said  relator  for  the  re- 
spective amounts  thereof.  And  further,  that  upon  the  28th 
day  of  December,  1896,  and  as  soon  as  it  came  to  his  knowl- 
edge that  the  said  city  of  Everett  had  during  the  times 
above  sfUeged  upwards  of  five  thousand  inhabitants,  said 
relator  duly  presented  to  said  board  of  county  commission- 
ers in  and  for  said  county  his  claim  against  said  county 
for  the  balance  due  him  on  account  of  salary  as  such  jus- 
tice of  the  peace  for  the  time  above  mentioned.  The  coun- 
ty commissioners,  after  crediting  said  county  upon  relator's 
said  claims  for  all  fees  which  should  have  been  by  the  re- 
lator paid  into  the  county  treasurer  during  said  period,  and 
for  all  payments  made  by  said  county  to  him  on  account  of 
fees  in  criminal  cases  during  said  period,  found  the  full 
amount  of  relator's  claim  as  presented,  being  the  sum  of 
$1,932.95;  that  thereafter,  and  upon  the  29th  day  of  De- 
cember, 1896,  said  board  of  county  commissioners  in  regular 
session  took  up  the  consideration  of  said  relator's  claim  and 
upon  said  hearing  received  evidence  as  to  the  population  of 
said  city  of  Everett  during  the  times  above  mentioned,  and 
also  as  to  the  correctness  of  said  items  of  credit  to  said  coun- 
ty in  said  claims  retained  for  fees  received  by,  and  payments 
made  to,  said  relator,  and  at  said  time  said  board,  after  such 
hearing,  duly  found  that  during  all  the  times  above  men- 
tioned, the  city  of  Everett  was  a  municipal  corporation  of 
the  third  class,  having  more  than  five  thousand  inhabitants; 
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and  that  thereafter  and  upon  the  2d  day  of  January,  1897, 
said  board  of  county  conmiissioners  fully  adjusted  said 
claim,  and  determined  and  found  that  after  deducting  all 
amounts  properly  chargeable  to  said  relator  upon  his  said 
claim  on  account  of  said  fees  received  by,  and  payments 
made  to,  said  relator,  there  still  remained  due  to  said  re- 
lator upon  his  said  claim  the  full  sum  of  $1,932.95,  and 
in  and  by  said  order  did  direct  the  above  named  defendant 
as  county  auditor  of  said  county  to  draw  and  deliver  to 
said  relator  a  warrant  on  the  salary  fund  of  said  county  in 
the  full  sum  of  his  said  claim  so  audited  and  allowed  as 
aforesaid,  and  that  said  order  has  ever  since  been  in  eifect 
and  has  never  been  rescinded  or  revoked  in  any  manner. 
The  petition  further  alleges  that  afterwards  for  the  pur- 
pose of  avoiding,  and  with  the  intent  to  avoid,  the  payment 
of  said  claim  so  audited  and  allowed,  the  commissioners 
procured  J.  H.  Naylor,  the  prosecuting  attorney  of  Sno- 
homish county,  to  institute  an  injunctional  suit  in  the  su- 
perior court  of  said  county  to  prevent  the  payment  to  said 
relator  of  said  claim,  and  the  issuance  to  him  of  said  war- 
rant. That,  while  the  suit  was  in  the  name  of  Naylor  as 
said  prosecuting  attorney,  the  county  was  the  real  party 
plaintiff.  That  the  object  and  purpose  of  said  suit  was  to 
litigate  and  determine  the  right  of  this  relator  to  the  war- 
rant as  claimed,  and  that,  although  the  defendant,  the  audi- 
tor, was  named  as  the  defendant  in  that  action,  was  not 
served  and  did  not  appear  at  the  hearing — that  the  relator 
was  served  and  did  appear  and  litigated  the  issues  therein 
raised.  That  issue  was  joined  in  said  cause,  and  a  hearing 
had  upon  its  merits,  and  that  said  cause  proceeded  to  final 
judgment,  and  that  thereafter  and  upon  the  29th  day  of 
March,  1897,  it  was  finally  found,  adjudicated  and  deter- 
mined in  said  action  that  this  relator  had  a  valid  claim 
against  said  county  in  the  amount  above  specified,  and  that 
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he  was  entitled  to  a  warrant  of  said  county  therefor.  That 
said  judgment  has  never  been  appealed  from  and  that  the 
time  for  appeal  therein  has  long  since  expired.  And  sets  up 
the  fact  that  the  warrant  was  duly  demanded  of  the  auditor 
and  that  he  refused  to  issue  the  same. 

A  demurrer  was  interposed  to  this  petition,  which  demur- 
rer was  sustained  by  the  court.  Judgment  was  entered,  dis- 
missing the  petition,  and  from  such  judgment  appeal  is 
taken  to  this  court. 

It  has  lately  been  decided  by  this  court  in  Statey  ex  rd. 
Banks,  v.  Board  of  County  Commissioners  of  Snohomish 
County,  ante,  p.  160,  that  the  bills  of  justices  of  the  peace  of 
this  character  should  be  presented  to  the  county  commis- 
sioners for  allowance.  So  that  it  is  not  necessary  to  enter 
into  a  discussion  of  that  proposition,  which  is  one  of  the 
main  propositions  discussed  in  this  case. 

The  controlling  question  left  in  this  case,  as  we  view  it, 
is  as  to  the  force  and  effect  of  the  judgment  which  is  plead- 
ed here.  It  is  insisted  by  the  appellant  that  it  is  conclusive, 
as  no  appeal  has  been  taken  therefrom.  On  the  other  hand, 
it  is  contended  by  the  respondent  that  the  judgment  is  void 
for  the  reason  that  the  prosecuting  attorney  had  no  authori- 
ty to  bring  an  action  for  the  benefit  of  the  county.  The 
petition,  however,  alleges  that  the  prosecuting  attorney  was 
procured  to  bring  this  action  by  the  commissioners  for  the 
purpose  of  deciding  the  question  which  is  at  issue  here;  and 
that,  while  the  case  was  nominally  in  the  name  of  the  prose- 
cuting attorney  of  Snohomish  county,  Snohomish  county 
was  the  real  party  plaintiff. 

Section  85,  Code  Proc.  (Bal.  Code,  §  4754),  provides 
that 

"  Prosecuting  attorneys  are  attorneys  authorized  by  law 
to  appear  for  and  represent  the  state  and  the  counties  there- 
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of  in  actions  and  proceedings  before  the  courts  and  judicial 
officers." 

It  seems  to  us  that  this  would  give  authority  to  the  prose- 
cuting attorney  to  bring  this  action,  and  there  can  be  no 
question  that  he  could  bring  the  action  by  the  authority  of 
the  board  of  county  commissioners,  and  the  mere  fact  that 
the  action  was  in  the  name  of  the  prosecuting  attorney  of 
the  county,  instead  of  the  county,  we  do  not  think  is  of 
sufficient  weight  to  render  the  judgment  void,  especially  as 
it  was  not  moved  against  in  the  trial  coyxrt  It  does  appear 
from  the  petition,  in  any  event,  that  the  county,  through 
its  comnussioners,  appeared,  and  was  represented  in  that 
action.  The  fact  that  the  respondent,  who  was  the  auditor, 
was  not  seiVed  or  did  not  appear,  it  seems  to  us  is  not  im- 
portant The  real  issue  was  one  that  was  raised  between 
the  county  represented  by  the  county  commissioners  and 
the  relator,  who  did  appear  and  litigated  the  issues;  and 
the  county  auditor,  who  is  a  mere  ministerial  officer  to  carry 
out  the  orders  made  by  the  board  of  county  commissioners 
in  relation  to  the  ieBuance  of  warrants  f 07  claims  against  the 
county,  was  in  no  way  a  necessary  party  to  that  suit.  It  is 
stoutly  maintained,  however,  by  the  respondent  that  under 
the  provisions  of  section  3039,  1  Hill's  Code  (Bal,  Code, 
§1646),  the  auditor  is  prohibited  from  ie»uing  the  warrant 
in  a  case  of  this  kind.    The  section  is  as  follows: 

^  The  salaries  of  the  justices  of  the  peace  and  constables, 
provided  for  in  this  chapter,  shall  be  paid  monthly  out  of 
the  county  treasury,  and  from  the  same  funds  out  of  which 
other  salaried  county  officers  are  paid,  and  it  shall  be  the 
duty  of  the  county  auditor,  on  the  first  Monday  of  each 
and  every  month,  to  draw  his  warrant  upon  the  county 
treasurer  in  favor  of  each  of  said  justices  and  constables  for 
the  amoimt  of  salary  due  him,  under  the  provisions  of  this 
chapter,  for  the  preceding  month;  provided^  that  the  audi- 
tor shall  not  draw  his  warrant  for  the  salary  of  any  such  of- 

15—18  WASH. 
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ficer  for  any  month  until  the  latter  first  shall  have  filed  his 
duplicate  receipt  with  the  auditor,  properly  signed  by  the 
treasurer,  showing  that  he  has  made  the  statement  and  set- 
tlement for  that  month  as  required  by  this  chapter." 

In  the  ordinary  case  of  a  warrant  drawn  in  favor  of  the 
justice  of  the  peace  there  is  no  doubt  that  the  position  of  the 
auditor  would  be  justified  by  the  law  under  the  provisions 
of  this  section,  but  the  facts  set  up  in  the  petition  in  this 
case  show  that  this  method  was  simply  impossible  here.  All 
questions  of  this  kind^  under  the  findings  of  the  county 
commissioners  when  this  bill  was  presented  to  them,  in  the 
absence  of  proof  to  the  contrary,  we  must  conclude  were  in- 
vestigated  by  that  tribunal.  And  even  if  such  presumption 
does  not  attach  to  the  judgment  of  the  board  of  dbunty  com- 
missioners, it  must  attach  to  the  judgment  of  the  superior 
court,  and  the  law  presumes  that  the  court  must  have  found 
that  the  auditor  had  complied  with  the  provisions  of  the 
law  as  nearly  as  they  could  be  complied  with  under  the  con- 
ditions set  up  in  the  petition,  and  all  questions  of  estoppel 
which  are  discussed  in  the  brief  should  have  been  raised  in 
the  superior  court,  and  may  have  been  raised  there  for 
aught  this  court  can  tell,  and  have  been  decided  against  the 
contention  of  the  respondent  in  this  case.  And,  even  if  we 
should  hold  that  the  order  of  the  board  of  coimtv  commis- 
sioners  in  relation  to  the  issuance  of  this  warrant  was  not 
binding  upon  the  auditor,  it  certainly  must  be  held  that  the 
judgment  of  the  superior  court  was  binding  and  became 
the  law  directing  him  what  to  do  in  the  premises  as  fully  as 
though  the  matter  had  been  adjudicated  in  this  court,  and 
the  judgment  of  the  lower  court  had  been  affirmed. 

It  is  insisted  by  the  appellant  that,  if  the  matter  had 
been  adjudicated,  it  was  merged  in  a  judgment  and  the  ef- 
fect of  the  judgment  was  the  only  thing  to  determine,  and 
that  if  the  judgment  was  rendered  in  a  case  in  which  the 
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county  was  a  party  the  statute  provides  an  ample  remedy 
for  the  payment  of  judgmente  agaimt  corporations,  and 
cites  section  674,  Code  Proc.  (Bal.  Code,  §  5676).  But  sec- 
tion 674,  Code  Proc,  simply  provides  for  the  very  remedy 
which  the  relator  is  seeking  in  this  case. 

There  are  some  technical  objections  made  by  the  respond- 
ent to  the  effect  that  the  petition  nowhere  states  that  the 
defendant  is  county  auditor  or  empowered  by  law  to  draw  a 
warrant,  but  we  think  that  such  objections  are  not  meri- 
torious; thd  auditor  can  have  no  personal  interest  in  this 
case,  and  we  think  sufficient  was  set  up  in  the  petition  to 
notify  him  of  the  real  facts  in  controversy. 

Of  course,  if  there  was  any  collusion  or  fraud  in  the  ob- 
taining of  1;he  judgment,  which  is  so  severely  criticized  by 
the  respondent,  that  is  a  matter  which  could  be  set  up  in 
«n  answer  to  the  petition.  We  think,  however,  that  so  far 
as  the  demurrer  is  concerned  it  should  have  been  overruled, 
and  the  cause  will  be  reversed  with  instructions  to  the  lower 
•court  to  overrule  the  demurrer  to  the  petition. 

Scott,  C.  J.,  and  Reavis,  Anders  and  Gordon,  J  J., 
concur. 


[No.  2779.    Decided  December  7,  1897.] 


The  State  op  Washington,  on  the  Relation  of  Wyatt  |s^  ^' 
J.  RtLcker,  v.  The  Superior  Court  of  the  State 
<5p  Washington  for  Snohomish  County  et  al, 

•COUBTB  —  AUTHOBITT  or  BUCCBBDINO  JUDGE — VACATION  OF  JUDCIMBNT 
—  RKNSWAL  OF  MOTION  ON  BAMS  GROUNDS  —  ABUSE  OF  DI8GBBTI0N. 

A  change  in  the  incumbency  of  the  Judgeship  of  the  supe- 
rior court  would  not  affect  the  right  of  the  successor  to  pass  upon 
the  vacation  of  a  judgment  rendered  by  his  predecessor,  as  the 
justion  of  the  Judge  is  that  of  the  superior  court 
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The  action  of  the  superior  court  in  subsequently  vacating  a 
Judgment  upon  a  second  motion  therefor,  based  upon  the  same 
grounds  and  the  same  showing  as  were  presented  upon  a  prior 
motion  to  vacate  which  had  been  refused,  will  not  be  interfered 
with  by  the  supreme  court,  when  it  appears  that  the  action  of  the 
court  in  the  first  Instance  was  an  abuse  of  discretion. 

Original  Application  for  Writ  of  Review. 

Crowley  &  Orosscupy  and  Sullivan  &  Christiany  for  peti- 
tioner. 

Stiles  &  Harvey y  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rbavib,  J. — ^An  action  at  law  was  pending  in  the  superior 
court  of  Snohomish  county  in  which  the  J.  F.  Hart  Lumber 
Company  was  the  plaintiff,  and  the  plaintiff  here,  Wyatt  J. 
Bucker,  was  the  defendant  The  action  was  at  issue  upon 
the  complaint,  answer  and  reply.  In  December,  1896,  the 
defendant  in  the  action  applied  to  have  the  cause  assigned 
for  trial.  The  plaintiff  in  the  action  objected  to  the  case 
being  set  for  trial  on  various  grounds,  and  filed  affidavits 
in  support  thereof.  The  court  overruled  the  objections  of 
the  plaintiff  in  the  action  and  assigned  the  cause  for  the  28th 
of  December,  1896.  On  the  18th  of  December  both  plain- 
tiff and  defendant  appeared  in  the  superior  court  and  plain- 
tiff moved  that  the  order  setting  the  cause  for  trial  be  va- 
cated, which  motion  was  overruled  by  the  superior  court,, 
to  which  ruling  the  plaintiff  excepted.  On  the  24th  day 
of  December,  defendant  served  notice  upon  the  attorneys 
and  plaintiff  that  defendant  would  proceed  in  the  cause  on 
the  28th  of  December,  1896.  When  court  convened  on 
the  28th  of  December  plaintiff  appeared  by  one  of  its  at- 
torneys, and  defendant  by  his  attorneys.  The  court  in- 
quired if  the  parties  were  ready.  Defendant  replied  that 
he  was.     Mr.  Hart,  attorney  for  the  plaintiff,  stated  that 
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he  did  not  understand  there  was  a  jury  in  attendance  in 
the  conrt  at  the  time.  The  court  ascertained  that  the  panel 
of  the  jury  was  not  full,  and  adjourned  the  cause  until  De- 
cember 29th,  when  the  cause  was  again  called  for  trial.  Mr. 
Hart,  one  of  the  attorneys  for  plaintiff,  moved  for  continu- 
ance. This  motion  was  overruled  and  plaintiff  excepted. 
The  motion  for  continuance  assigned  the  following  grounds: 
(1)  That  the  supreme  court  had  issued  its  alternative  writ 
of  prohibition  commanding  the  superior  court  to  desist  and 
abstain  from  further  proceedings  in  the  cause  until  the  final 
disposition  of  the  writ>  on  January  15,  1897;  (2)  That 
plaintiff  was  not  and  could  not  be  prepared  for  trial  before 
January  16,  1897;  (3)  That  plaintiff  had  been  misled  by 
statements  of  the  superior  court;  and  the  motion  was  based 
upon  the  files  of  the  cause,  the  writ  of  prohibition  which 
had  been  served  upon  the  judge  of  the  superior  court,  and 
a  number  of  affidavits  filed  in  the  cause  on  the  17th  of  De- 
cember, 1896. 

All  but  two  of  the  affidavits  filed  on  the  motion  for  con- 
tinuance had  been  originally  filed  on  the  17th  of  December. 
at  the  time  plaintiff  objected  to  having  the  cause  assigned 
for  trial.  In  opposition  to  the  motion  for  continuance,  the 
defendant  filed  counter-affidavits.  The  motion  for  continu- 
ance was  overruled  and  exceptions  allowed  by  the  court.  A 
jury  was  called  to  try  the  cause.  Objection  was  then  made 
to  the  trial  by  Mr.  Hart,  attorney  for  plaintiff,  who  stated 
that  he  appeared  specially,  and  objected  that  the  court  had 
no  jurisdiction  on  the  ground  that  it  was  in  direct  defiance 
of  the  writ  of  prohibition  and  on  the  ground  that  the  judge 
was  disqualified  by  reason  of  bias  and  prejudice.  The  court 
stated  that  plaintiff  had  an  opportunity  to  state  his  case  to 
the  jury,  and  Mr.  Hart  answered  that  plaintiff  was  not  pro- 
ceeding. 
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The  court  thereupon  directed  verdict  to  be  rendered  in 
favor  of  the  defendant,  which  verdict  was  duly  returned, 
and  judgment  was  entered  in  favor  of  the  defendant  in  the 
action,  and  for  the  costs  and  disbursements  accrued. 

Then  the  plaintiff  caused  a  bill  of  exceptions  to  be  set- 
tled on  the  16th  of  January,  1897.  This  bill  of  excep- 
tions embraced  all  the  affidavits,  the  writ  of  prohibition  and 
counter-affidavits  previously  £Qed  in  the  cause  and  before 
final  judgment  entered  therein.  Plaintiff,  after  said  bill 
of  exceptions  was  settled,  filed,  on  the  13th  day  of  Febru- 
ary, 1897,  a  motion  to  vacate  the  judgment  entered  on  tfie 
29th  of  December,  1896.  This  motion  to  vacate  the 
judgment  assigned  a  number  of  grounds;  that  the  cause 
was  improperly  set  for  trial  on  the  17th  of  December; 
a  reasonable  time  was  not  allowed  for  plaintiff  to  prepare 
for  trial;  surprise  on  the  part  of  the  plaintiff;  the  action 
of  the  court  on  the  23d  of  December  in  discharging  the 
jury  and  causing  another  jury  to  be  drawn;  because  the 
action  was  taken  pending  the  hearing  of  the  writ  of  pro- 
hibition in  the  supreme  court,  and  left  plaintiff  five  days 
in  which  to  prepare  for  trial,  which  was  not  a  reasonably 
sufficient  time;  and  because  the  judge  of  the  superior  court 
had,  on  December  26th,  stated  to  plaintiff's  attorney  that 
he  would  not  try  the  cause  while  the  writ  of  prohibition 
was  pending;  and  also  because  of  bias  and  prejudice  of 
the  judge  of  the  superior  court. 

The  grounds  assigned  in  the  motion  to  vacate  the  judg- 
ment were  substantially  the  same  as  those  presented  to  the 
court  for  a  continuance  of  the  cause  before  the  judgment 
of  dismissal  was  entered  therein,  and  the  same  showing 
which  had  been  presented  on  the  motion  for  continuance 
was  before  the  court  on  the  motion  to  vacate  the  judgment. 

The  judge  of  the  superior  court,  who  directed  the  judg- 
ment of  dismissal  on  the  29th  day  of  December,  1896,  re- 
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tired  from  office  and  his  successor  occupied  the  office  at  the 
time  the  motion  to  vacate  the  judgment  was  made.  The 
action  of  the  superior  court  is  that  of  the  judge  of  the 
court,  and  a  change  in  the  persons  who  occupied  the  posi- 
tion does  not  affect  the  consideration  of  the  vacation  of  the 
judgment.  The  plaintiff  in  this  application  has  presented 
the  whole  record,  heretofore  stated,  from  the  superior 
court.  Defendants  have  demurred  to  the  petition  of  plain- 
tiff upon  this  record.  The  plaintiff  in  this  application 
heretofore  appealed  to  this  court  from  the  order  of  the 
superior  court  vacating  the  judgment  in  the  original  cause, 
and  the  court  determined  upon  the  appeal  in  /.  F.  Hart 
Lumber  Co.  v.  RuckeVy  17  Wash.  600  (60  Pac.  484),  that 
the  order  setting  aside  the  judgment  of  dismissal  of  the  or- 
iginal cause  was  not  appealable,  and  held  that  such  judg- 
ment was  one  of  nonsuit  or  dismissal,  and  that  the  vacation 
of  such  judgment  was  not  an  order  granting  a  new  trial. 

It  was  held  in  Bumham  i\  Spokane  Mercantile  Co.,  antSy 
p.  207,  that  the  superior  court  could  not  review  its  order 
granting  or  refusing  a  new  trial,  but  that  case  was  distin- 
guished from  the  case  of  Chin  v.  Wandschneider,  14  AVash. 
257  (44  Pac.  272).  It  would  seem  that  the  rulings  of  this 
court  on  questions  of  practice  ought  not  to  be  disturbed  ex- 
cept for  most  cogent  reasons;  and  the  case  of  Clein  v.  WanA- 
schneidery  supra,  becomes  decisive  upon  this  application, 
upon  the  consideration  of  the  whole  record  presented  here 
by  the  plaintiff.  That  was  a  case  where  judgment  by  de- 
fault was  entered,  and  the  respondent  moved  the  court  to 
vacate  the  judgment  on  the  ground  that  it  was  obtained 
by  reason  of  his  mistake,  inadvertence  and  excusable  neg- 
lect, which  motion  was  denied  by  the  court,  and  thereafter 
the  respondent  made  a  motion  for  leave  to  renew  his  mo- 
tion to  vacate  and  set  aside  the  judgment,  on  substantially 
the  same  grounds  as  those  specified  in  the  original  motion, 
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and,  after  hearing,  the  superior  court  made  an  order  set- 
ting the  judgment  aside.  It  was  contended  by  appellants 
in  that  case  that,  after  denying  the  original  motion  to  va- 
cate the  judgment,  the  superior  court  had  no  authority  to 
entertain  another  motion  upon  the  same  grounds.  The 
court  said,  in  ruling  against  the  contention  of  appellants: 

"  We  think  the  technical  questions  of  practice  raised  by 
appellants  are  without  any  substantial  merit,  for  in  our 
opinion  the  court  should  have  set  aside  the  judgment  upon 
the  first  application,  upon  the  showing  made.  It  is  true  the 
respondent  might  have  appealed  from  the  denial  and  ob- 
tained his  remedy  here.  Instead  of  so  doing  he  chose  to 
make  another  attempt  in  the  lower  court,  and,  conceding 
for  the  purposes  of  this  case  that  the  court  had  no  authority 
to  entertain  a  second  motion  upon  the  same  grounds  as  the 
former,  we  think  that  in  considering  it  upon  appeal  we 
should  go  back  to  the  original  wrong,  and  that  was  the  de- 
nying of  the  first  motion  to  vacate.  .  .  .  Appellate 
courts  should  look  at  the  substance  of  what  was  done  rather 
than  the  manner  in  which  it  was  done. 

''Nor  do  we  think,  under  the  circumstances  of  this  case, 
that  there  was  any  abuse  of  discretion  in  not  imposing  terms 
as  a  condition  for  vacating  the  judgment" 

Upon  the  record  presented  here  upon  this  application 
the  court  is  satisfied  that  the  superior  court  should  have 
granted  a  continuance  to  plaintiflFs  in  the  original  action 
against  this  plaintiff,  which  action  was  dismissed  on  the 
29th  of  December,  1896,  and  that  the  order  denying  the 
same  was  an  abuse  of  discretion. 

The  application  for  a  writ  of  review  is  denied. 

Scott,  C.  J.,  and  Dunbab  and  Gordon,  JJ.,  concur. 

Andees,  J.,  (concurring). — ^I  think  the  motion  to  set 
aside  the  judgment  should  be  considered  by  itself,  with- 
out reference  to  the  previous  motion  for  a  continuance; 
and  I  am  therefore  of  the  opinion  that  the  court  had  com- 
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plete  jurisdictdon  to  hear  and  determine  it    For  the  above 
reasons  I  concur  in  denying  the  writ  of  review. 


[No.  2712.    Decided  December  8,  1807.1 

J.  D.  LowMAN   et  uz.y  Appellants,  v.  D.  W.  West  et 

al.;  Respondents. 

UNLAWFUL  DBTAINKB  —  LIABILITY  ON  BOND  STAYING  BEBTITUTION  — 
BBLBA8B  OF  8URBTIX8  BY  AMENDMENT  OF  PLEADING  —  BY  GIVING 
81PEB8EDBAB   BOND  —  BY   GIVING   ADDITIONAL  SECURITY. 

The  bond  given  by  defendants  in  an  action  of  unlawful  de- 
tainer, for  the  purpose  of  staying  the  execution  of  a  provisional 
writ  of  restitution  against  them,  is  not  superseded  and  rendered 
nugatory  by  a  subsequent  supersedeas  bond  given  by  defendants 
on  appeal  from  a  judgment  against  them. 

An  amendment  of  the  complaint  in  an  action  of  unlawful  de- 
tainer, subsequent  to  the  giving  of  a  bond  to  stay  restitution  pend- 
ing the  action,  will  not  release  the  sureties  upon  the  bond,  when 
the  amendment  in  nowise  prejudices  the  sureties,  and  is  made 
for  the  purpose  of  correcting  an  imperfection  in  the  pleading, 
without  changing  the  cause  of  action  or  introducing  a  new  one. 

The  giving  by  defendants  in  an  action  of  unlawful  detainer 
of  a  second  bond  to  stay  restitution  will  not  operate  as  a  release 
of  the  sureties  upon  a  prior  bond,  when  such  second  bond  is  given 
for  the  purpose  of  additional  security,  and  is  ordered  under  the 
statutory  provision  permitting  the  court  to  increase  the  security 
required  of  defendants  who  remain  in  possession  pending  the  ac- 
tion. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

Preston,  Carr  &  Oilmany  for  appellants: 

It  may  be  asserted  as  a  general  rule  that  where  a  party 
to  a  judicial  proceeding  is  required  at  different  stages  there- 
of to  give  security  to  the  adverse  party,  such  as  bonds,  under- 
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takings,  etc.,  the  second  bond  or  undertaking  does  not  dis- 
charge the  first,  even  though  conditioned  for  the  perform- 
ance of  the  same  act  or  the  payment  of  the  same  sum.  The 
obligee  in  the  different  bonds  may  exercise  his  option  as  to 
which  of  the  various  securities  he  will  avail  himself  of. 
Becker  v.  People,  45  N".  E.  500;  Chester  v.  Brodericky  15 
K  Y.  Supp.  353;  Church  v.  Simmons,  83  K  Y.  261; 
Bahbitt  V.  Finn,  101  TJ.  S.  7;  Dolby  v,  Jones,  2  Dev.  Law, 
109;  Ashby  v.  Sharp,  1  litt.  156;  Swartz  v.  English, 
44  Pac.  1004;  State  v.  McGlothlin,  16  N".  W.  137;  Wil- 
liams V.  Robison,  21  Iowa,  498;  Jordan  v.  Woollen  Co., 
106  Mass.  571. 

Did  the  filing  of  an  amended  complaint  release  the  sure- 
ties on  the  bond  given  before  the  amendment  was  made? 
The  law  does  not  contemplate  that  the  surety  on  such  a  bond 
shall  have  any  control  over  the  proceedings;  his  obliga- 
tion is  entered  into  subject  to  the  law  which  permits  amend- 
ments, and  the  amendment  of  a  pleading  will  not  discharge 
a  surety.  Helt  v.  Whittier,  31  Ohio  St.  475;  Christ-al  v. 
Kelly,  24  Hun,  155;  Bailey  v.  Rosenthal,  56  Mo.  385; 
Townsend  National  Bank  v.  Jones,  151  Mass.  454. 

The  giving  of  the  additional  bond  on  the  application  of 
the  plaintiff  for  increased  security  in  no  way  affected  the 
first  bond  given.  Smith  v.  Whitten,  23  S.  E.  320;  Wing 
V.  Rogers,  138  K  Y.  361. 

P.  P.  Carroll  (Hoyt  &  Root,  of  counsel),  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellants  herein,  in  the  month  of  Decem- 
ber, 1892,  commenced  an  action  of  unlawful  detainer 
against  the  respondents  Jones  and  West  and  their  sub- 
tenants, to  recover  for  rent  due,  and  also  the  possession  of 
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the  premises.  A  provisional  writ  of  restitution  issued  upon 
plaintiffs'  application,  pursuant  to  section  10  of  the  act  of 
March  7,  1891  (Session  Laws  1891,  p.  183;  Bal.  Code, 
§  5534),  and  the  respondents  West  and  Jones,  for  the  pur- 
pose of  retaining  possession,  executed  to  the  plaintiffs  in 
that  action  (appellants  herein)  a  bond  in  accordance  with 
the  provisions  of  section  11  of  that  act  (Bal.  Code,  §  5535), 
and  conditioned  as  required  by  law.  After  a  demurrer 
to  the  complaint  had  been  overruled  the  cause  proceeded  to 
trial,  and  resulted  in  a  judgment  for  plaintiffs,  from  which 
an  appeal  was  prosecuted  to  this  court.  The  judgment  was 
reversed  and  the  cause  remanded  with  direction  to  permit 
the  complaint  to  be  amended.  See  Lowman  v.  Westy  8 
WaA.  355  (36  Pac.  258). 

The  cause  having  gone  down,  the  plaintiffs  amended  their 
complaint  and  applied  to  the  court  to  increase  the  amount 
of  the  bond  required  of  defendants  for  the  purpose  of  stay- 
ing the  execution  of  the  provisional  writ  of  restitution.  Up- 
on the  hearing  of  such  application  the  court  ordered  West 
and  Jones  to  execute  a  good  and  suflB.cient  bond  in  the  sum 
of  $2,000,  or,  "  in  default  of  the  proper  giving  of  such  bond 
an  alias  writ  of  restitution  issue  herein  in  favor  of  the  plain- 
tiffs for  the  possession  of  the  real  property  mentioned  in  the 
plaintiffs'  complaint." 

Thereafter  Jones  and  West,  instead  of  giving  a  bond  for 
$2,000,  filed  a  so-called  additional  bond  of  $500,  which 
last  mentioned  bond  recites: 

"  And,  whereas  the  said  West  and  Jones  have  hereto- 
fore on,  to-wit,  the  29th  day  of  December,  1892,  filed  here- 
in their  bond  with  sureties  for  $1,500  conditioned  as  re- 
quired by  law  for  the  purpose  of  enabling  them  to  retain 
the  possession  of  the  said  lands  during  the  pendency  of  this 
action;  And,  whereas,  the  abovre  entitled  court  did  hereto- 
fore on,  to-wit,  the  4th  day  of  May,  1893,  "upon  the  mo- 
tion of  the  plaintiffs,  by  its  order  require  the  said  defend- 
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ants  West  and  Jones  to  increase  their  said  bond  in  an  addi- 
tional sum  of  $500y''  and  is  otherwise  conditioned  as  re- 
quired by  law;    and  also  contains  the  following  stipulation: 

"  It  is  further  stipulated  between  the  principals  in  this 
bond  and  H.  C.  Bollong,  one  of  the  sureties  on  this  bond, 
who  is  also  a  surety  upon  the  bond  for  $1,500  above  referred 
to,  and  the  plaintiffs  J.  D.  Lowman  and  Mary  R.  Lowmaa 
his  wife,  that  the  making  and  delivery  of  this  bond  shall 
in  nowise  affect  their  obligation  upon  said  bond  for  $1,500 
above  referred  to,  and  that  the  said  bond  shall  remain 
in  full  force  and  effect  the  same  as  though  this  bond  had 
not  been  made." 

Thereafter  the  cause  proceeded  to  trial  and  resulted  in 
a  verdict  and  judgment  in  plaintiffs'  favor  for  the  sum  of 
$2,900,  no  part  of  which  has  been  paid  excepting  the  sum 
of  $135.50.  No  appeal  was  taken  from  this  judgment  and 
it  remains  in  full  force. 

The  present  action  was  instituted  upon  the  original  bond 
for  $1,500,  which,  as  above  noticed,  was  executed  for  the 
purpose  of  enabling  defendants  in  the  original  action  to  re- 
tain possession  of  the  premises  during  ite  pendency.  Three 
affirmative  defenses  were  pleaded  in  the  answer:  (1)  that 
the  principal  and  sureties  were  released  by  the  giving  of  the 
stay  bond  on  the  former  appeal;  (2)  that  the  amendment 
of  the  complaint  to  conform  to  the  direction  of  this  court 
operated  to  release  the  sureties;  and  (3)  that  by  giving 
the  additional  bond  for  $500  above  referred  to  the  sureties 
were  released.  Judgment  upon  the  pleadings  in  favor  of  all 
of  the  defendants  was  rendered  by  the  lower  court,  and  it 
is  from  that  judgment  that  this  appeal  was  taken. 

First,  then,  was  the  liability  of  the  sureties  upon  the  bond 
now  in  suit  affected  by  the  giving  of  the  "stay  bond"  on 
appeal  to  the  supreme  court.  This  is  the  main  question 
in  the  case,  and  the  position  taken  by  the  respondents  is  that 
the  appeal  bond  superseded  and  took  the  place  of  the  or- 
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iginal  bond.  The  condition  of  the  bond  in  suit  is  that  West 
and  Jones  shall  well  and  truly  pay  to  the  plaintiffs  "such 
sum  or  sums  as  the  plaintiffs  or  either  of  them  may  recover 
in  said  action  for  the  use  and  occupation  of  the  premises  or 
for  any  rent  which  may  be  found  due  therefor,"  etc.  Now, 
the  action  terminated  in  a  judgment  in  favor  of  the  plain- 
tiffs, and  with  the  entry  of  such  judgment  a  cause  of  action 
arose  in  their  favor  upon  the  bond.  The  liabiUty  upon  the 
bond  was  fixed  and  established  by  the  judgment  in  the 
original  action.  The  statute  (Laws  1893,  p.  122,  §  7;  Bal. 
Code,  §6506)  relating  to  bonds  on  appeal  in  the  supreme 
courts  where  the  bond  is  intended  to  stay  the  judgment,  re- 
quires that  it  shall  be 

^  conditioned  that  the  appellant  will  satisfy  and  per- 
form the  judgment  pr  order  appealed  from  in  case  it  shall 
be  affirmed,  and  any  judgment  or  order  which  the  supreme 
court  may  render  or  make,  or  order  to  be  rendered  or  made 
by  the  superior  court,  and  (where  such  condition  is  applica- 
ble) shall  pay  all  rents  of  or  damages  to  property  accruing 
during  the  pendency  of  the  appeal,  out  of  the  possession  of 
which  any  respondent  shall  be  kept  by  reason  of  the  ap- 
peal/' 

The  reversal  of  the  former  judgment  did  not  terminate 
the  action.  The  effect  of  the  reversal  was  to  leave  the 
parties  in  the  same  position  they  were  in  prior  to  the  first 
appeal.  If  respondents^  position  is  correct,  appellants  were 
without  security  after  the  appeal  was  decided,  and  the  pos- 
session of  the  respondents  thereafter  was  not  by  virtue  of 
any  bond  or  undertaking  on  their  part  for  the  payment  of 
rent  or  damages. 

We  think  the  law  does  not  sustain  the  position  respond- 
ents have  taken.  Upon  principle  the  cases  of  Swartz  v. 
English^  4  Kan.  App.  509  (44  Pac.  1004),  and  SiaU  v. 
McGlothlinj  61  Iowa,  312  (16  N.  W.  137),  are  somewhat 
analogous.    In  the  former  it  was  held  that  the  sureties  upon 
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a  redelivery  bond  in  an  action  of  replevin  were  not  re- 
leased by  defendants  giving  a  bond  on  appeal  from  the  judg- 
ment in  that  action.  The  reasoning  of  the  court  is  that  by 
signing  the  redelivery  bond  they  became  security  to  the 
plaiDtiff  for  a  return  of  the  property,  that  the  giving  of  the 
bond  on  appeal  was  not  the  act  of  the  plaintiff  or  made 
with  his  assent;  and  the  same  is  true  in  the  present  case. 
In  State  v.  McGlothliriy  supra,  it  was  held  that 

« 

"  A  delivery  bond,  executed  to  the  sheriff  to  procure  the 
release  of  property  attached,  remains  in  full  force  until  the 
conditions  therein  stated  are  performed,  notwithstanding 
an  appeal  has  been  taken  and  a  supersedeas  bond  given." 

See,  also,  Becker  v.  People,  63  HI.  App.  333;    Shannon  v. 
Dodge,  18  Colo.  164  (32  Pac.  61). 

The  authorities  cited  by  the  respondents  to  the  effect 
that  any  change  to  the  detriment  of  the  condition  of  a 
surety  discharges  him  when  made  without  his  consent,  are, 
we  think,  not  at  all  in  point. 

2.  Nor  do  we  think  that  by  filing  an  amended  complaint 
the  sureties  were  released.  The  amendment  was  for  the 
purpose  of  correcting  an  imperfection  in  the  pleading.  It 
did  not  change  the  cause  of  action  or  introduce  a  new  one. 
The  action  continued  to  be  an  action  to  recover  possession 
of  real  premises  and  rent,  etc.  The  amendment  in  no  wise 
prejudiced  the  sureties  on  the  bond,  and  we  perceive  no 
good  reason  why  a  new  bond  should  be  required  every  time 
an  amendment  to  a  complaint  is  permitted  to  be  made. 

3.  The  giving  of  the  additional  bond  for  $500  did  not 
release  the  sureties.  The  statute  (Laws  1891,  p.  189,  §  12; 
Bal.  Code,  §  5536)  provides  that  the  court  may  increase 
the  security  required  of  defendants  remaining  in  poeses- 
sion  pending  the  action,  and  the  bond  recites  that  it  is  in- 
tended as  additional  security.  The  whole  import  is  that  it 
is  to  stand  as  additional  security,  and  no  prejudice  could 
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result  to  the  sureties  on  the  former  bond  m  consequence  of 
the  giving  of  this  additional  one.  We  think  there  is  no 
merit  in  the  position  taken  by  the  respondents.  By  virtue 
of  the  bond  in  this  case  they  were  enabled  to  retain  pos- 
session of  valuable  premises  for  a  considerable  period  of 
time.  Their  undertaking  was  that  they  would  respond  to 
the  appellants  for  such  damages  not  exceeding  the  sum  of 
$1,500  as  might  accrue  to  them  by  reason  of  that  possession. 
The  amount  of  the  damages  has  been  ascertained.  All 
parties  appear  to  be  satisfied  with  it.  No  appeal  has  been 
prosecuted  therefrom.  A  breach  has  occurred,  and  upon 
the  plainest  principles  of  justice  and  fair  dealing  the  re- 
spondents must  make  their  undertaking  good. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith. 

Scott,  C.  J.,  and  Dunbab,  Eeavis  and  Andebs,  JJ., 
concur. 


[No.  2742.    Decided  Decembers,  1897.  ■  Jf  S 

William  Fabrell,  Appellanty  v.  Samuel  D.  Gustin 
et  al.y  Defendants,  Charles  H.  Baker,  as  Receiver, 
Respondent. 

RIGHTS  or  SECOND   MOHTGAGBB — BKCOVSRT  OF  TAXES  PAID  ON 

PBBMIBX8. 

A  second  mortgagee,  who  forecloses  and  acquires  a  right  to  a 
deed  of  the  premises,  cannot,  as  against  a  first  mortgagee,  set  up 
&  claim  for  taxes  paid  after  the  expiration  of  the  right  of  redemp- 
tion, eyeu  though  the  deed  had  not  issued  to  him,  as  he  stands 
in  tlie  position  of  owner  of  the  premises  until  foreclosure  of  the 
prior  mortgage. 

Taxes  paid  by  a  mortgagee  after  foreclosure  but  prior  to  the 
ezpii*ation  of  the  right  to  redeem  therefrom,  although  not  delin- 
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Quent  at  the  time  of  payment,  may  be  recovered  either  from 
the  redemptioner  or  a  prior  mortgagee. 

Appeal  from  Superior    Court,    King    County. — Hon. 
William  Hicttman  Moobb,  Judge.    Modified. 

Battle  &  Shipley  J  for  appellant: 

Payment  by  the  mortgagee  of  taxes  does  not  constitute 
a  separate  debt  in  his  favor  against  the  mortgagor,  but  only 
entitles  him  to  add  the  amount  to  the  sum  owing  on  his 
security,  and  collect  the  whole  together.  He  cannot  collect 
the  amount  of  said  taxes  as  a  separate  debt  after  the  mort- 
gage debt  is  paid.  Cooley,  Taxation  (2d  ed.),  p.  466; 
Savage  v.  Scotty  45  Iowa,  130;  SkUton  v.  Roberts,  129 
Mass.  309;  Tovmsend  v.  Ca^e  Threshing  Machine  Co.j 
48  N.  W.  899;  Southard  v.  Dorrington,  4  K  W.  935; 
Vincent  v.  Moore,  17  N.  W.  81;  Horrigan  v.  WeHmuifc, 
77  Mo.  542;  Spencer  v.  Levering,  8  Minn.  461;  Nopson 
V.  Horton,  20  Minn.  268. 

Stratton,  Lewis  &  Powdl,  for  respondent: 

Bespondents  do  not  claim  that  they  have  any  independent 
claim  against  the  mortgagor  on  account  of  these  payments. 
They  do  a^rt  that,^g  paid  the  taxes,  whiL  wer«  a 
paramount  lien  on  the  land,  to  protect  their  junior  incura- 
brance,  they  are  entitled  to  be  subrogated  to  the  extent  of 
these  payments  to  the  rights  of  the  state  to  such  priority 
over  an  older  mortgage.  2  Jones,  Mortgages,  §  1080;  Wil- 
liams V.  Hilton,  35  Me.  647  (58  Am.  Dec.  729);  Southard 
V.  Dorrington,  4  K  W.  935 ;  West  v.  Hayes,  20  N.  E.  155  ; 
Townsend  v.  Threshing  Machine  Co.,  48  N.  W.  899; 
Sidenherg  v.  Ely,  90  N.  Y.  257  (43  Am.  Eep.  163);  Hogg 
V.  Longstreth,  97  Pa.  St  259;  Pratt  v.  Pratt,  96  HI.  184; 
Windett  v.  Union  Mutual  Life  Ins,  Co.,  144  TJ.  S.  581; 
Schatt  V.  Orosch,  31  N.  J.  Eq.  200;  Fiacre  v.  ChapmoLti^ 
32  K  J.  Eq.  464;    Barthell  v.  Syverson,  6  K  W.  178. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  qnestions  raised  by  this  appeal  relate 
to  the  right  of  a  second  mortgagee  to  recover  of  the  first 
mortgagee  taxes  paid  upon  the  land  mortgaged.    The  second 
mortgage  was  foreclosed  firsts  and  the  mortgaged  land  was 
sold  thereunder  to  the  bank  represented  by  the  respondent 
as  receiver.    The  sale  was  made  in  1892^  but  a  deed  to  the 
lands  did  not  issue  to  the  bank  until  in  July,  1896.    The 
court  found  that  the  delay  in  issuing  the  deed  was  due  to 
a  failure  of  the  bank  to  apply  for  it,  and  the  taxes  were 
paid  by  the  respondent  for  the  years  1892;  1898  and  1894. 
This  action  was  brought  by  the  appellant  to  foreclose  his 
mortgage,  and  the  court  found  that  the  respondent  was  en- 
titled to  recover  the  taxes  paid  on  the  land  and  to  a  lien 
therefor  paramount  to  appellant's  mortgage  Uen.    Much 
of  the  argument  and  many  of  the  authorities  cited  by  the 
appellant  are  to  the  effect  that  the  respondent  could  not 
maintain  a  separate  suit  for  said  taxes,  but  could  only  re- 
cover by  including  the  same  in  his  foreclosure  suit.    But 
that  does  not  seem  to  be  the  question  here,  as  all  the  taxes 
were  paid  after  the  foreclosure  of  the  second  mortgage,  and, 
with  the  exception  of  the  first  payment,  they  were  paid  after 
the  right  to  redeem  had  expired.  We  are  of  the  opinion  that 
the  decree  was  wrong  in  allowing  a  recovery  for  the  taxes 
paid  after  the  time  to  redeem  from  the  sale  under  the  sec- 
ond mortgage  had  expired,  and  that  as  to  those  payments 
the  respondent  should  be  held  to  have  made  them  as  the 
owner  of  the  land,  even  though  the  deed  had  not  issued,  for 
the  purchaser  at  such  sale  should  not  be  allowed  to  recover 
taxes  so  paid  of  the  prior  mortgagee  in  consequence  of  his 
delay  for  years  in  applying  for  a  deed. 

It  is  further  urged  by  the  appellant  that  there  should  be 
no  recovery  for  the  first  taxes  paid,  because  the  respondent 
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paid  the  same  before  they  were  delinquent,  and  that  he 
had  no  right  to  preeume  that  the  owner  would  not  pay  the 
taxes,  but  should  wait  until  proceedings  were  instituted  to 
enforce  collection  thereof.  While  the  authorities  are  con- 
flicting upon  this  proposition,  we  do  not  think  the  position 
of  the  appellant  herein  should  be  sustained.  The  second 
mortgage  contained  a  stipulation  to  the  effect  that  the  mort- 
gagee might  recover  any  taxes  he  was  required  to  pay  in  or- 
der to  preserve  the  security  of  the  mortgage,  and  while  it 
authorizes  in  terms  only  a  recovery  therefor  in  an  action  to 
foreclose  the  mortgage,  it  should  be  held  to  include  the 
right  to  recover  for  taxes  paid  after  the  foreclosure  but 
prior  to  the  time  of  the  expiration  of  the  right  to  redeem, 
and  to  confer  a  right  to  make  the  payment^  as  such  mort- 
gagee should  not  be  compelled  to  wait  until  a  large  amount 
of  cost,  penalties  and  interest  had  accrued  before  he  would 
be  entitled  to  make  payment  on  the  mere  assumption  that 
the  owner  might  pay,  for  the  mortgage  seciurity  would  be 
materially  impaired  by  such  extra  charges.  It  is  also  a 
question  in  which  the  public  has  an  interest,  and  a  prompt 
payment  of  taxes  should  be  encouraged.  It  is  not  contend- 
ed that  the  taxes  were  void,  nor  that  the  owner  of  the  land 
at  any  time  undertook  or  intended  to  make  payment  or  to 
contest  their  validity.  The  cause  will  be  remanded  with  in- 
structions to  the  lower  court  to  so  modify;  the  decree  as  to 
allow  the  respondent  to  recover  for  the  taxes  paid  prior  to 
the  time  the  right  to  redeem  had  expired.  The  appellant 
will  recover  costs  of  this  appeal. 

DuNBAB,  Anbebs,  Gobdon  and  Rbavis,  JJ.,  concur. 
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[No.  2663.    Decided  December  9, 1807.] 

T,    K.    Johnson,   Respondent^   v.   C.  C.  Woodworth, 

Appellant 

TIDE  LANDS  —  APPLICATION  TO   PURCHASE — AMENDMENT  OF  —  PBIOBTTY 
OVBB   APPLICATION  PILED  PENDING  AMENDMENT. 

Where  an  application  for  the  purchase"  of  tide  lands  accom- 
panied with  proper  proofs  has  been  made  to  the  state  land  com- 
missioner, but  not  filed  by  him  because  of  defects  in  the  accom- 
panying plat,  the  application  is  subject  to  amendment,  anu,  when 
so  amended,  should  be  considered  as  relating  back  to  the  time 
when  It  was  first  tendered. 

Appeal  from  Superior  Court,  Wahkiakum  County. — 
Hon.  W.  W.  Langhobne,  Judge.    Afl5rmed. 

J.  Bruce  Polwarth,  for  appellant 
jP.  D.  Wintony  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  questions  in  controversy  in  this  case 
relate  to  the  rights  of  the  respective  parties  to  purchase  tide 
lands  or,  as  it  is  called  by  them,  a  sand  island  covered  and 
uncovered  by  the  flow  and  ebb  of  the  tide  in  the  Columbia 
River,  said  sands  being  valuable  only  for  fishing  purposes. 
The  appellant  was  the  owner  of  Brown's  Island  in  said  river, 
and  one  ground  of  his  right  to  purchase  the  land  in  con- 
troversy is  founded  upon  his  alleged  right  as  an  upland  own- 
er.    Another  ground  set  forth  in  support  of  his  right  to 
purchase  is  that  he  claims  to  have  made  the  first  applica- 
tion therefor.    The  board  of  state  land  commissioners  found 
in  favor  of  the  respondent,  whereupon  an  appeal  was  taken 
to  the  superior  court  and  a  trial  had,  which  also  resulted  in 
favor  of  the  respondent,  and  the  cause  was  appealed  to  this 
court. 
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The  court  found  that  the  location  and  condition  of  the 
lands  in  controversy  were  such  that  the  appellant  was  not 
entitled  to  purchase  as  an  upland  owner,  and  it  also  ap- 
pears that  the  respondent  made  application  to  the  state  land 
commissioner  to  purchase  said  land  several  weeks   before 
the  appellant  applied  to  purchase.     This  application  was 
rejected  by  the  commissioner,  because  there  was  no  proof 
before  him  that  it  was  only  a  sand  island,  and  he  required 
the  respondent  to  furnish  proof  of  that  fact    Thereafter^ 
and  still  prior  to  appellant's  application  to  purchase,  such 
proof  was  furnished,  whereupon  the  commissioner  received 
the  papers,  but  on  the  same  day  informed  the  respondent 
that  he  would  not  file  the  same,  for  the  reason  that  the  plat 
did  not  check  with  the  notes  of  the  government  survey  on 
file  in  his  office.    Eespondent  protested  in  writing  against 
the  action  of  the  commissioner,  but  immediately  undertook 
to  have  the  plat  corrected,  which  matter  consumed  several 
days'  time,  and  it  was  finally  corrected  two  days  after  appel- 
lant made  his  application  to  purchase.    One  of  the  conten- 
tions of  respondent  is  that  the  action  of  the  commissioner 
in  refusing  to  file  the  plat  was  unwarranted,  but  we  da 
not  find  it  necessary  to  pass  upon  that  question,  as  we  are 
of  the  opinion  that  the  amendments  were  permissible  and 
that  the  application  should  be  considered  as  relating  back  to 
the  time  when  it  was  first  tendered  with  the  proofs  specified, 
and  this  is  the  only  question  of  law  it  is  necessary  to  con- 
sider.   The  court  also  found  that  the  respondent  during  cer- 
tain years  previous  thereto  had  expended  some  $700  upon 
the  land,  making  it  suitable  for  fishing  purposes. 

We  have  examined  and  considered  the  evidence,  and 
without  setting  forth  the  same  in  detail  we  are  entirely  sat- 
isfied that  the  action  of  the  board  and  superior  court  in  find- 
ing for  the  respondent  should  be  sustained.    Affirmed. 

Anders,  Gordon  and  Reavis,  JJ.,  concur. 
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[No.  2370.    DecldedDecember  11, 1897.] 

Pacific  Coast  Trading  Company,  Appellant,  v.  Bel- 
LiNGHAM  Bay  Base  Ball  Association,  Defendant, 
Frank  E.  Biles  et  al.,  Respondents. 

APPEAL  —  RSCBIVBB  IN  THE  CAUSE  A  NBGSB8ARY  PARTY. 

Upon  appeal  from  an  order  in  a  cause  In  which  a  receiver  had 
theretofore  been  appointed,  the  receiver  is  a  necessary  party  and 
entitled  to  be  served  with  notice  of  the  appeal. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
John  R.  Winn,  Judge.    Appeal  dismissed. 

Kerr  £  McCordy  for  appellant. 

E,  M.  Day,  and  0.  V.  Alexander,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^In  October,  1891,  the  appellant  com- 
menced an  action  in  the  superior  court  for  Whatcom  coun- 
ty to  recover  of  the  defendant  Bellinpjham  Bay  Base  Ball 
Association,  a  corporation,  a  balance  upon  an  open  account, 
amounting  to  $525.  In  its  complaint  appellant  alleged  that 
the  defendant  corporation  was  insolvent  and  asked  for  the 
appointment  of  a  receiver,  who  qualified,  collected  about 
$170,  and  was  discharged  before  the  distribution  of  the 
money  so  collected  by  him  was  made.  Thereafter  the  re- 
spondents, who  were  judgment  creditors  of  the  defendant, 
petitioned  the  court  for  the  appointment  of  another  receiv- 
er, and  the  appointment  was  made. 

On  January  9, 1897,  an  order  was  made  which  adjudged 
the  claim  of  the  plaintiff  barred  by  the  statute  of  limita- 
tions, and  directed  the  receiver  to  distribute  among  the 
other  creditors  (respondents  herein)  the  fund  then  on  hand. 
The  appeal  is  from  that  order  and  judgment. 
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It  does  not  appear  from  the  record  that  the  defendant, 
the  Bellingham  Bay  Base  Ball  Association  was  ever  served 
with  summons,  or  that  it  ever  appeared  in  the  action. 

The  respondents  have  moved  to  dismiss  the  appeal  for  the 
reason  that  no  notice  thereof  was  served  upon  the  receiver. 
We  think  the  motion  must  be  granted.  The  receiver  was  a 
proper  party  and  entitled  to  be  served  with  notice. 

It  follows  that  the  motion  must  be  granted  and  the  appeal 
dismissed. 

DuNBAE  and  Reavis,  JJ.,  concur. 
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*^  ^^ '  S.  8.  Yarwood  et  aL,  Respondents^  v.  Cyrus  Happy, 

Appellant. 

WARBHOUBB      BBCBIPT — NEGOTIABILITY — BIGHTS     OP     TBAMSFEBEE 

BBPBAL  OF  8TATUTB. 

A  statute  making  warehouse  receipts  negotiable  by  Indorse- 
ment cannot  be  construed  as  making  an.  indorsement  of  a  ware- 
house receipt  effective  otherwise  than  as  a  transfer  of  the  interest 
of  the  holder  in  and  to  the  property  represented  by  the  receipt. 

Gen.  Stat,  §2408  (Bal.  Code,  93599),  passed  by  the  legislature 
in  1886,  and  providing  that  "all  the  title  to  the  freight  which  the 
first  holder  of  a  bill  of  lading  or  warehouse  receipt  had,  when  he 
received  it,  passes  to  every  subsequent  indorsee  thereof  in  good 
faith,  .  .  .  with  like  effect  and  in  like  manner  as  in  the  case 
of  a  bill  of  exchange,"  must  be  construed  aa  modified  or  repealed 
by  the  enactment  in  1891  of  section  2407,  Qen.  Stat.  (Bal.  Code, 
§3598),  which  provides  that  "all  checks  or  receipts  given  by  any 
person  operating  any  warehouse  .  .  .  for  any  grain  .  .  . 
are  hereby  declared  negotiable,  and  may  be  transferred  by  in- 
dorsement, .  .  .  and  such  indorsement  shall  be  deemed  a  valid 
transfer  of  the  commodity  represented  by  such  receipt." 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Riohabdson,  Judge.    Affirmed. 
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Cyrus  Happy y  for  appellant: 

In  the  state  of  Washington  warehouse  receipts  are  nego- 
tiable instruments  in  such  degree  that  the  London  and  San 
Francisco  Bank  acquired  title  to  the  same  free  from  the 
claims  and  equities  set  up  by  the  plaintiffs  in  this  case  to 
the  same,  and  that  the  said  London  and  San  Francisco  Bank 
Having  acquired  such  title  can  hold  said  warehouse  receipt 
and  the  grain  represented  by  it^  not  only  to  the  extent  of 
the  money  advanced  at  the  time  said  receipt  was  hypothe- 
cated with  it,  but  also  as  to  a  pre-existing  indebtedness^ 
which  it  was  likewise  pledged  to  secure.  Whitlock  v.  Hay^ 
58  N.  T.  487;  Chicago  Dock  Co.  v.  Foster,  48  HI.  507; 
Bishop  V.  FuVeerthy  68  Cal.  607;  Price  v.  Wisconsin  Ma- 
rine Fire  Ins.  Co.,  43  Wis.  267;  First  National  Bank  v. 
Dean,  32  K  E.  1108;  Allen  v.  Maury,  66  Ala.  11; 
Fourth  National  Bank  v.  8t.  Louis  Cotton  Compress  Co., 
11  Mo.  App.  333;  Central  Savings  Bank  v.  Garrison,  2 
Mo.  App.  58;  Davenport  National  Bank  v.  Homeyer, 
45  Yo.  145  (100  Am.  Dec.  363);  Farmers^  &  Mechanics^ 
National  Bank  v.  HazeUine,  78  N.  Y.  107  (34  Am.  Rep. 
518). 

Mount  &  Merritt,  for  respondents: 

A  warehouse  receipt  simply  represents  the  commodity 
therein  described,  and  its  indorsement  has  the  effect  only 
of  transferring  the  title  to  such  commodity,  and  that  such 
a  transfer  would  stand  in  exactly  the  same  light  as  if  the 
property  itself  were  pledged  as  the  warehouse  receipt  in  this 
case  is  shown  to  have  been  pledged,  and  that  there  was  no 
such  negotiable  character  to  the  instrument  as  to  cut  off 
defenses  of  the  original  holder  of  such  warehouse  receipt. 
Shaw  V.  Railroad  Co.,  101  U.  S.  557;  Hale  v.  Dock  Co., 
29  Wis.  482  (9  Am.  Rep.  603);  Solomon  v.  Bushnell,  3 
Pac.  677  (50  Am.  Rep.  475);    Burton  v.  Curyea,  40  111. 
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327  (89  Am.  Dec.  350);  Insurance  Co.  y.  Kiger,  103  TJ. 
S.  356;  Second  National  Bank  v.  Walbridge,  19  Ohio  St. 
419  (2  Am.  Rep.  408);  Burton  v.  Wilkinson,  18  Vt.  186 
(46  Am.  Dec.  146) ;  Luckharrow  v.  Mason,  1  Smith,  Lead- 
ing Cases,  755;  Dows  v.  Perrin,  16  N.  T.  333.  A  factor 
cannot  pledge  as  security  for  his  own  debt  the  goods  of  his 
principal  except  to  the  extent  of  his  own  interest.  Wright 
V.  Solomon,  19  Cal.  72  (79  Am.  Dec.  196);  Payne  v.  Bens- 
ley,  8  Gal.  260  (68  Am.  Dec.  318);  First  National  Bank 
17.  Boyce,  39  Am.  Rep.  198. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — Plaintiffs  were  the  owners  of  3,122  sacks 
of  wheat  and  stored  the  same  in  the  warehouse  of  C.  D. 
Francis  &  Co.,  receiving  a    warehouse    receipt   therefor, 
and  thereafter  assigned  the  same  to  the  Northwestern  Mill- 
ing &  Power  Co.  as  coUatettil  security  for  the  payment  of  a 
note  executed  by  them  to  said  company.    Afterwards  said 
Milling  &  Power  Co.,  without  the  knowledge  of  the  plain- 
tiffs, assigned  said  warehouse  receipt  to  the  London  and  San 
Francisco  Bank  of  Portland,  Oregon,  to  secure  a  loan  then 
obtained  and  other  indebtedness  owing  by  said  company  to 
said  bank.    By  subsequent  transfers  said  warehouse  receipt 
was  assigned  to  the  defendant.     The  plaintiffe  paid  their 
note  given  to  the  Northwestern  MilKng  ife  Power  Co.,  and 
demanded  the  return  of  the  receipt,  and,  not  obtaining  it, 
this  action  was  brought  to  recover  the  same,  or  its  value. 
The  plaintiffs  were  successful,  and  the  defendant  has  ap- 
pealed.    The  question  to  be  determined  is   whether   the 
Northwestern  Milling  &  Power  Co.  could  transfer  the  re- 
ceipt to  the  bank  aforesaid  and  convey  the  title  to  the  grain 
represented  by  it,  and  the  decision  of  this  question  calls  for 
a  consideration  of  sections  2407  and  2408,  volume  1,  of  tlie 
Code  (Bal.  Code,  §§  3598,  3599).  The  respondents  contend 
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that  they  cannot  both  stand  and,  as  the  act  containing  sec- 
tion 2407  was  passed  after  the  enactment  of  section  2408, 
it  had  the  eflFect  of  repealing  that  section.  The  appel- 
lant first  contends  that  both  sections  are  in  force,  but  furth- 
er urges  that  the  transfer  in  question  was  a  valid  one,  even 
under  section  2407.  But  it  will  be  observed  that  section 
2408,  in  addition  to  providing  for  a  transfer  of  warehouse 
receipts  by  indorsement,  declares  that  it  should  be  with 
like  effect  and  in  like  manner  as  in  the  case  of  a  bill  of  ex- 
change, while  section  2407  provides  that  such  a  receipt 
shall  be  negotiable  by  indorsement,  which  shall  be  deemed 
a  valid  transfer  of  the  commodity  represented  by  the  re- 
ceipt, but  contains  no  declaration  as  to  the  effect  of  it  other- 
wise. We  are  of  the  opinion  that  section  2407  provided 
that  such  a  transfer  of  the  receipt  should  be  effective  only 
to  pass  or  transfer  the  interest  of  the  holder  in  and  to  the 
property  represented  by  the  receipt,  and  that  under  that 
section  the  Northwestern  Milling  &  Power  Co.  having  only 
a  lien  thereon  could  not  mtke  a  valid  transfer  of  the  prop- 
erty to  another  party,  as  was  attempted.  The  use  of  the 
word  "  negotiable  "  in  the  statute  does  not  necessarily  im- 
ply or  give  power  to  make  such  a  transfer.  For  a  more 
full  discussion  thereof  and  of  a  similar  statute,  see  Shaw  v. 
Railroad  Go.,  101  U.  S.  557.  Evidently,  considering  the 
prior  law,  it  was  not  intended  to  have  that  effect,  for  every- 
thing it  provided  for  could  be  done  imder  such  prior  law 
then  in  force,  and,  unless  it  was  intended  as  a  limitation  of 
the  law  as  expressed  in  section  2408  or  as  a  repeal  thereof, 
it  had  no  effect  at  all,  and  we  fail  to  see  any  purpose  what- 
ever in  passing  it.  Consequently  it  must  be  given  the  ef- 
fect intended,  and  it  follows  that  the  judgment  should  be 
affirmed. 

GoBDON,  Dunbar  and  Re  a  vis,  JJ.,  concur. 
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18  ^        Pullman  State  Bank,  Appellant,  v.  B.  F.  Manring, 
as  County  Treasurer  of  Whitman  County y  Respondent. 

TAXATION  —  DEDUCTION  OP  DBBTB    FBOK    CBBDITB — WHAT  CONBTITrTBa 
CREDITS  —  BANK   STOCK  —  MONEY  — CONSTITUTIONAL  LAW. 

Bank  stocks  are  credits  within  the  meaning  of  section  2,  article 
7,  of  the  constitution,  governing  the  taxation  of  property,  and 
providing  that  debts  may  be  deducted  from  credits  in  making  up 
the  assessment  of  each  person. 

That  portion  of  section  1,  Laws  1895,  p.  508  (Bal.  Code,  $1657), 
which  excepts  bank  stock  from  credits,  and  that  portion  of  the 
section  which  includes  money  with  credits,  from  which  debts  may 
be  deducted  in  making  up  an  assessment  for  taxation  are  invalid 
and  unconstitutional. 

A  revenue  act  discriminating  between  shares  in  state  banks 
and  in  national  banks,  for  purposes  of  taxation,  is  not  thereby 
rendered  invalid,  since  national  bank  stocks  are  only  taxable  by 
permission  of  congress  and  under  such  limitations  as  congress 
may  establish. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.    Reversed. 

Mark  A.  Fullerton  (S.  J.  Chadwick,  of  counsel),  for 
appellant. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — ^Appellant  commenced  an  action  in  the  su- 
perior court  of  Whitman  county  against  respondent  in  his 
official  capacity  to  restrain  him  from  levying  upon  its  prop- 
erty for  the  collection  of  taxes  assessed  by  the  county 
against  the  shares  of  stock  of  the  appellant  bank  owned  by 
certain  of  its  stockholders. 

The  complaint  states  that  appellant  is  a  state  bank;  that 
on  the  day  next  preceding  the  first  day  of  April,  1895,  and 
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on  that  day,  a  number  of  persons  owned  shares  of  the  capi- 
tal stock  of  appellant  bank;    that  the  cashier  of  the  bank 
furnished  to  the  county  assessor  the  statement  required  by 
the  revenue  law  under  oath  showing  the  name  and  place 
of  residence  of  each  shareholder  of  capital  stock  of   the 
bank,  and  the  number  of  shares  owned  by  each  severally,  at 
the  close  of  the  business  day  preceding  the   first   day  of 
April,  1895,  as  the  same  appeared  on  the  books  of  the  bank; 
that  at  said  dat'e  and  for  more  than  a  year  prior  thereto  and 
for  more  than  one  year  subsequent  to  the  said  time,  the 
specified  shareholders  were  indebted  in  good  faith  to  sundry 
persons,  firms  and  corporations;    that  said  indebtedness  was 
founded  upon  an  actual  consideration,  not  made  for  the  pur- 
pose of  being  deducted  from  credits,  not  as  security  for  an- 
other, nor  on  account  of  any  obligation  of  any  kind  given 
to  an  insurance  company  for  premiums  or  insurance;    nor 
on  account  of  any  unpaid  subscription  to  any  institution,  so- 
ciety, corporation  or  company;    nor  on  account  of  any  in- 
debtedness contracted  for  the  purchase  of  United  States 
bonds  or  other  non-taxable  property;    and  that  the  several 
shareholders  specified  were  entitled,  under  the  revenue  laws 
of  the  state,  to  deduct  from  their  money  and  credits  which 
they  were  required  to  list  and  have  listed,  a  sum  specified 
for  each  of  the  several  shareholders.    That  in  making  up  the 
list  of  credits  for  the  purpose  of  assessment,  each  of  the 
shareholders  named  listed  to  the  county  assessor  all  his  cred- 
its at  home  and  abroad,  including  accounts,  bonds,  notes, 
certificates  of  deposit,  judgments,  choses  in  action,  and  all 
other  debts  due  or  to  become  due  whether  secured  by  mort- 
ga^  or  otherwise,  including  his  shares  held  in  the  appellant 
bank,  the  value  of  which  said  credit,  taken  altogether,  did 
not  equal  the  amount  of  the  several  indebtedness;     and 
that  each  of  the  shareholders  claimed  and  demanded  of  the 
assessor  that  his  indebtedness  be  deducted  from  his  credits 
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and  that  no  credits  of  any  kind  be  assessed  to  him  upon 
the  assessment  roll  of  1895;  that  the  assessor  refused  to  de- 
duct or  to  permit  to  be  deducted  from  the  credits  the  in- 
debtedness of  the  shareholders,  but  caused  to  be  spread  upon 
the  assessment  rolls,  as  property  taxable  by  said  county,  the 
shares  of  stock  held  by  each  of  said  shareholders  without 
any  deduction  for  his  debts;  that  each  of  the  shareholders 
went  before  the  board  of  equalization  and  sought  to  have 
the  assessment  corrected  by  deducting  his  indebtedness  from 
the  amount  of  his  credits;  that  the  board  refused  to  make 
such  deduction;  that  the  assessment  rolls  were  afterwards, 
by  the  proper  authorities,  placed  in  the  hands  of  the  re- 
spondent, with  the  certificate  of  the  county  auditor  thereto 
attached  authorizing  the  defendant  to  collect  the  taxes  so 
assessed;  that  the  value  of  the  stock  in  the  bank  was  no 
greater  than  that  fixed  upon  it  by  the  assessor,  and  that  the 
deductions  were  disallowed  by  the  board  of  equalization  for 
the  sole  reason  that  the  revenue  law  did  not  permit  deduc- 
tion of  indebtedness  from  bank  stocks;  that  each  of  the 
shareholders  specified  had  notified  appellant  in  writing  not 
to  pay  the  amount  of  taxes  assessed  against  his  shares  and 
not  to  attempt  to  enforce  any  lien  which  it  might  claim  np- 
on  the  shares  by  reason  of  having  paid  the  tax  wrongfully 
levied. 

A  general  demurrer  was  filed  to  the  complaint,  which  was 
sustained  by  the  superior  court,  and  appellant  elected  to 
stand  on  the  demurrer.  Judgment  was  entered  for  the  re- 
spondent, from  which  this  appeal  is  taken. 

1.  Section  1,  article  7,  of  the  constitution  declares: 

"  All  property  in  the  state  not  exempt  under  the  laws  of 
the  United  States,  or  under  this  constitution,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  provided  by 
law." 
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Section  2  of  the  same  article  declares: 

"The  legislature  shall  provide  by  law  a  uniform  and 
equal  rate  of  assessment  and  taxation  on  all  property  in  the 
state,  according  to  its  value  in  money,  and  shall  prescribe 
such  regulations  by  general  law  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of 
his,  her,  or  its  property;  provided^  that  a  deduction  of  debts 
from  credits  may  be  authorizes. '* 

It  is  manifest  that  the  deduction  of  debts  from  credits 
authorized  by  this  section  of  the  constitution  must  be  pre- 
scribed by  general  law,  and  that  such  deduction  must  be 
uniform  and  equal.  The  deduction  can  only  be  made  from 
credits.  This  controversy  involves  the  construction  and  ef- 
fect of  section  3  of  the  revenue  act  of  1893  as  amended  by 
the  session  laws  of  1895,  p.  508  (Bal.  Code,  §  1657): 

"  That  in  making  up  the  amount  of  money  or  credits 
other  than  hank  stock,  which  any  person  is  required  to  list 
or  have  listed  or  assessed,  he  will  be  entitled  to  deduct  from 
the  gross  amount  thereof  all  debts  in  good  faith  owing  by 
him,''  etc. 

The  constitution  has  not  defined  the  term  "  credits,"  but 
the  term  in  its  generic  sense  embraces  that  species  of  per- 
sonal property  known  in  law  as  choses  in  action  and  con- 
tract rights — ^in  commercial  circles,  terms  applied  to  incor- 
poreal personal  property  as  contra-distinguished  from  chat- 
tels, and  is  applied  alike  to  bonds,  shares  of  stock  in  corpora- 
tions, bills,  notes,  mortgages,  and  open  accounts  in  all  their 
multifarious  forms.    Bank  stocks  are  choses  in  action. 

Thompson  on  Corporations  (Vol.  1,  §  1070)  says: 

"Judicial  opinion  has  characterized  corporate  shares  as 
choees  in  action.  This  will  appear  to  be  a  sound  concep- 
tion when  it  is  reflected  that  corporate  shares  are  merely 
contract  rights,  namely,  the  right  to  participate  in  the  elec- 
tion of  the  corporate  officers,  to  be  eligible  to  the  office  of 
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director  therein,  to  receive  dividends  of  its  profits,  and, 
after  its  debts  have  been*  satisfied,  to  receive  a  proportional 
share  of  its  assets  on  its  being  wound  up." 

The  author  cites  many  authorities  for  this  definition. 
The  legislature  evidently  understood  the  term  "  credits  *' 
as  used  in  the  constitution  to  include  bank  stocks,  for  the 
language  of  the  revenue  act  is  ^'  credits  other  than  bank 
stock." 

The  contention  of  appellant  is  that  the  exception  made 
in  the  revenue  act  under  consideration  is  unconstitutional, 
in  that  it  violates  that  provision  of  the  constitution  requir- 
ing equality  and  uniformity  in  the  collection  and  assess- 
ment of  taxes,  and  in  that  it  also  violates  the  provision  of 
the  constitution  forbidding  special  legislation  upon  the  sub- 
ject of  the  assessment  and  collection  of  taxes.  Equality  and 
uniformity  in  taxation  require  that  individuals  in  classes  be 
treated  alike,  and  while  it  may  be  stated  generally  that  im- 
der  this  provision  a  wide  discretion  is  given  to  the  legislature 
in  laying  taxes  on  classes  of  property  and  persons,  yet  there 
must  be  uniformity  in  the  application  of  the  rule  adopted 
for  the  class  among  individuals,  and  property  of  the  same 
character  in  the  class;  but  under  our  constitution  the  de- 
duction made  from  credits  pertains  to  a  single  description  of 
property.  Applying  these  principles  to  the  case  here,  it  is 
apparent  that  the  refusal  to  include  the  shares  of  bank 
stock  in  the  state  bank  in  credits  of  the  shareholder  from 
which  his  debts  could  be  deducted,  infringes  upon  the  rule 
of  uniformity  and  equality  required  by  the  constitution; 
and  that  the  exception  in  the  revenue  act  of  1895  set  out 
heretofore  is  invalid.  But  "  money  "  is  not  included  in 
any  authorized  definition  of  the  word  "  credits."  It  is  tan- 
gible personal  property,  and  the  legislature  could  not  ex- 
tend the  proviso  in  section  2  of  article  7  of  the  constitution 
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above  set  out  to  add  money  to  credits  from  which  a  deduc- 
tion of  debts  could  be  made.  StatCy  ex  rel.  Chamherlin  v. 
Daniel,  17  Wash.  Ill  (49  Pac.  243).  But  the  invalid  ex- 
ception of  bank  stock  from  credits  from  which  a  deduction 
of  debts  could  be  made  does  not  render  the  provision  al- 
lowing debts  to  be  deducted  from  credits  void. 

"  The  general  proposition  must  be  conceded,  that  in  a 
statute  which  contains  invalid  or  unconstitutional  provi- 
sions, that  which  is  unaffected  by  these  provisions,  or  which 
can  stand  without  them,  must  remain.  If  the  valid  and  in- 
valid are  capable  of  separation,  only  the  latter  are  to  be  dis- 
regarded."   Supervisors  v.  Stanley,  105  U.  S.  305. 

2.  The  contention  made  here  by  the  appellant  that  a  dis- 
crimination existing  between  shares  in  state  banks  and  na- 
tional banks  would  render  the  revenue  act  invalid  is  not  well 
taken.  Shares  in  national  bank  stock  are  only  taxable  by  the 
permission  of  congress  with  such  limitations  as  congress 
may  establish,  and  hence  the  argument  founded  upon  such 
discrimination  could  not  avail  appellant. 

But  for  the  discrimination  against  the  shareholders  of  ap- 
pellant in  refusing  to  deduct  their  debts  from  their  credits, 
including  shares  of  stock,  the  judgment  of  the  superior 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion. 

Scott,  C.  J.,  and  Dunbar,  Andeks  and  Qoedon,  JJ., 
concur. 
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[No.  2689.    Decided  December  11 ,  1807.] 

Ursula  Wyckoff,  .  Respondent^  v.  King  County  and 
John  W.  Maple,  as  County  Treasurer,  Appellants. 

TAXATION  —  ACT     RBMITTING     PENALTIES  —  WHAT    TAXES     INCLUDED  — 

VOLUNTARY   PAYMENT. 

Under  Laws  1895,  p.  67,  Sl>  providing  that  "all  of  the  penalty 
and  accrued  Interest  shall  be  remitted  on  all  delinquent  state, 
county  and  municipal  taxes  which  became  due  and  payable  in  the 
years  1893  and  1894,  and  which  shall  be  paid  on  or  before  the 
first  day  of  July,  1895,"  taxes  assessed  and  levied  for  the  year 
1892  are  entitled  to  the  remission  of  penalties  and  interest 

Where  a  county  treasurer  refuses  to  receive  a  payment  of  de- 
linquent taxes  unless  penalty  and  Interest  are  also  paid,  although 
a  remission  ol  penalty  and  interest  have  been  granted  by  statute, 
if  paid  by  a  certain  date,  the  pasrment,  under  protest,  by  the  prop- 
erty owner  of  the  penalty  and  interest  does  not  constitute  a  vol- 
untary payment  thereof,  and  the  sums  paid  may  be  recovered 
from  the  county. 

Appeal  from  Superior  Court,  King  Counly. — ^Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

James  F,  McElroy,  and  John  B.  Hart,  for  appellants. 

White,  Munday  &  Fulton,  for  respondent. 

If  the  position  or  interests  of  a  party  are  such  as  to  re- 
quire from  another  the  performance  of  a  duty  enjoined  by 
law,  and  he  was  illegally  compelled  to  pay  the  money  to  in- 
duce such  performance,  such  payment  is  coerced  and  invol- 
untary. Baker  v.  Cincinnati,  11  Ohio  St.  534;  Winter 
V.  Burlington^  27  N.  W.  242 ;  Shoup  v.  Willis,  6  Pac.  124; 
ErsTcine  v.  Van  Arsdale,  15  Wall.  75;  State  v.  Nelson, 
42  ]Sr.  W.  548;  City  of  LouisviUe  v.  Anderson,  42  Am. 
Rep.  224;    Wahaunsee  County  v.  Walker,  8  Kan.  431. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  instituted  by  respondent  as 
plaintiff  seekia;^  io  recover  the  sum  cf  $192.86,  and  inter- 
est, alleging  that  the  same  had  been  paid  involuntarily  and 
under  protest  as  penally  and  interest  on  the  original  taxes 
by  respondent,  as  owner  of  certain  lands  situated  iu  King 
county.    To  the  amended  complaint  of  respondent  a  de- 
murrer was  interposed  by  the  appellant,  which  demurrer 
was  overruled  by  the  court.     Judgment  was  entered  for 
the  respondent,  from  which  judgment  this  appeal  is  taken. 
The  complaint  in  substance  alleges  that  the  taxes   were 
levied  and  assessed  for  the  year  1892,  and  became  due  and 
payable  in  the  year  1893;    that  the  respondent  tendered  to 
King  county  and  to  its  treasurer  the  sum  of  money  due  as 
taxes  and  demanded  a  receipt  in  full  showing  payment  of 
taxes;    that  the  treasurer  refused  to  accept  such  sum  and  is- 
sue said  receipt  unless  the  further  sum  of  $192.86,  penalty 
and  interest  accruing  on  the  taxes,  should  be   also  paid. 
The  respondent  on  said  day  paid  both  the  penalty  and  inter- 
est and  the  taxes  as  demanded,  and  thereafter  brought  this 
suit  to  recover  the  penalty  and  interest  so   paid,   alleging 
that  he  paid  the  penalty  and  interest  in  order  that  the  lien 
created  by  said  unpaid  taxes  might  be  discharged  and  the 
cloud  upon  plaintiff's  title  to  said  property  be  cleared,  and 
further  to  secure  a  receipt  from  said  treasurer  for  the  taxes 
legally  due  from  plaintiff  on  said  property,  and  for  no  other 
xeason  paid  said  penalty  and  interest,  and  that  he  paid  the 
same  under  protest.     The  first  contention  of  appellant  is 
tbat  it  was  not  the  intention  of  the  legislature  to  remit  penal- 
•fcy  and  interest  on  taxes  which  were  assessed  for  the  year 
1892.    The  law  under  consideration  is  section  1  of  chapter 
44,  p.  67,  of  the  Laws  of  1895,  and  is  as  follows: 

^  All  of  the  penalty  and  accrued  interest  shall  be  remitted 
on  aU  delinquent  state,  coimty  and  municipal  taxes  which 
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became  due  and  payable  in  the  years  1898  and  1894,  and 
which  shall  be  paid  on  or  before  the  first  day  of  July,  1895, 
and  the  proper  officer  shall  receive  the  net  amount  of  such 
taxes  in  full  satisfaction  thereof." 

The  appellant  insists  that  this  law  does  not  have  applica- 
tion to  taxes  which  became  delinquent  in  the  years  1898  and 
1894,'  nor  to  taxes  which  became  due  and  payable  in  other 
years  than  those  specified,  to-wit,  1898  and  1894;    that  the 
penalty  and  interest  must  have  accrued  on  taxes  which  be- 
came  due  and  payable  in  the  years  specified,  and  that  inas- 
much  as  under  the  laws  of  1891  it  is  the  duty  of  the  county 
auditor  to  deliver  the  tax  books  of  the  county  to  the  county 
treasurer  on  or  before  the  first  day  of  December  in  each 
year,  and  that  such  books  with  the  warrant  for  collection 
authorized  the  county  treasurer  to  receive  and  collect  taxes 
therein  levied;    that  it  is  plain  that  the  taxes  levied  for  the 
year  1892  became  due  and  payable  at  the  time  the  treas- 
urer was  authorized  to  receive  and  collect  the  same  under 
the  law  of  1891,  viz.,  December  1, 1892,  and  that  it  is  there- 
fore evident  that  the  provisions  of  the  law  of  1895  do  not 
apply  to  taxes  levied  for  the  year  1892,  and  which  became 
due  and  payable  in  that  year.    An  inspection  of  the  law  it- 
self convinces  us  that  that  is  a  too  technical  construction  to 
place  upon  it.    While  it  is  true  that  there  was  an  opportuni- 
ty to  pay  the  taxes  in  December,  1892,  they  did  not  actually 
become  due  until  the  first  day  of  July,  1895 — ^that  is,  due 
in  the  sense  in  which  we  think  the  word  was  used  by  the 
legislature,  the  legislature  having  reference  in  the  use  of 
that  word  to  the  time  of  delinquency  on  the  part  of  the  tax 
payer,  viz.,  the  time  when  it  could  be  collected  under  the 
law.    An  apt  illustration  is  given  by  the  respondent,  viz., 
that  of  a  note  in  which  the  maker  promises  to  pay  on  or  be- 
fore a  given  date.    This  obligation  would  be  payable  at  any- 
time before  such  date,  but  would  not  be  due  in  the  sense 


WYOKOFF  V.  KING  OOUNTY.  259 


Dec.  1897.]  Opinion  of  the  Ck>art — Dumbar,  J. 


that  its  collection  could  be  enforced  until  the  expiration  of 
said  date;    and  the  statute  in  this  case  provides  for  this  re- 
mittance on  taxes  which  were  not  only  payable  in  the  years 
1893  and  1894,  but  which  became  due  and  payable  in  said 
years.    On  the  whole,  we  are  satisfied  that  it  was  the  inten- 
tion of  the  legislature  to  include  the  taxes  assessed  for  the 
year  1892.     A  technical  objection,  however,  is  raised  by 
the  appellant  to  the  sufficiency  of  the  complaint  in  this  case, 
VIZ.,  that  the  complaint  does  not  show  that  the  payment  was 
an  involuntary  one.    This  objection  certainly  cannot  have 
any  ethical  standing,  for,  if  it  be  conceded  that  the  county 
was  not  entitled  to  the  penalty  and  interest  which  it  re- 
ceived, it  has  that  amount  of  money  which  belongs  to  the 
plaintiff,  through  no  fault  of  the  plaintiff,  but  because  the 
oflScer  of  the  county  refused  to  receive  the  net  amount  of 
such  taxes  in  full  satisfaction  thereof  as  the  law  in  section 
1,  above  quoted,  plainly  commands  him  to  do,  but  com- 
pelled the  plaintiff  to  pay  this  additional  amount  in  order  to 
receive  his  tax  receipt,  and  to  relieve  his  land   from  the 
lien  which  properly  attached  to  it,  against  the  will  and  over 
the  protest  of  the  plaintiff,  and  in  such  case  it  becomes  the 
moral  duty  of  the  county  to  refund  the  same  upon  demand, 
and  certainly  it  is  not  the  policy  of  the  law  to  put  the  tax 
payer  to  the  cost  of  an  action  at  all  to  recover  that  which 
concededly  belongs  to  him,  for  frequently  the  amount  re- 
mitted is  so  small  that  it  will  not  warrant  the  expense  of  a 
suit.    This  is  not  an  ordinary  case  of  the  payment  of 
taxes  under  protest,  and  does  not  fall  within  the  principle 
announced  by  the  cases  cited  by  the  appellant.    Most  cer- 
tainly not  within  the  principle  announced  in  the  case  cited 
from  this  court,  viz.,  Montgomery  v.  Cowlitz   County^  14 
Wash.  230  (44  Pac.  269).    There  is  no  question  raised  here 
as  to  the  legality  of  the  assessment  or  anything  of  that  char- 
acter.    The  tax  payer  simply  desires  to  obtain  the  benefit 
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of  the  remittance  which  the  law  in  its  grace  has  granted  him^ 
and  it  will  be  plainly  seen  that  if  he  should  wait  until  pro- 
cess was  issued,  to  compel  the  payment  of  the  taxes,  either 
by  distraint  or  otherwise,  that  he  would  have  waited  too 
long  to  receive  the  benefit  of  the  remittance,  because  the 
payment  of  the  taxes  on  the  first  day  of  July,  1895,  is  the 
condition  precedent  to  his  being  allowed  the  benefit  of  the 
remittance.    The  judgment  will  be  affirmed. 

Scott,  0.  J.,  and  Gordon  and  Reavis,  JJ.,  concur. 


l^   ^  [Mo.  2092.    Decided  December  11, 1807.] 

Johanna  C.   Martin,  Respondent^   v.   Sunset  Tele- 
phone AND  Telegraph  Company,  Appellant 

SETTLEMENT  OF  STATEMENT  OP  FACTS  —  NOTICE — COMPUTATION  OF 
TIME  —  FAILURE  TO  DELIVER  TELEPHONE  MESSAGE  —  DAMAGES  —  EVI- 
DENCE —  HEARSAY. 

Under  the  statute  requiring  notice  of  application  for  settle- 
ment of  a  statement  of  facts  to  be  served  not  less  tlian  three  daya 
before  time  of  hearing,  notice  given  on  the  9th  of  the  month  of  set- 
tlement, to  be  had  on  the  12th,  satlsjQles  the  statutory  requirement; 
and  the  fact  that  a  Sunday  intervenes  makes  no  difference  if  the 
last  day  does  not  fall  on  Sunday,  as  it  is  only  in  such  case  that 
Sunday  is  excluded  from  the  computation  of  time. 

In  an  action  for  damages  for  failure  to  deliver  a  telephone  mes- 
sage to  a  witness  to  be  present  at  a  pending  trial,  the  testimonr 
of  an  attorney  in  such  former  action  as  to  the  importance  of  such, 
witness  and  that  his  presence  and  testimony  would  have  produced 
a  different  result  in  such  trial  is  inadmissible. 

Testimony  by  a  witness  as  to  the  contents  of  a  letter  written 
by  one  person  to  another  and  which  he  had  seen  is  inadmissible 
on  the  ground  of  being  hearsay  evidence. 

The  failure  of  a  telephone  company  to  deliver  a  message  for  a 
witness  summoned  to  testify  in  a  pending  action,  and  which  wa^^ 
lost  by  reason  as  alleged  of  the  absence  of  such  witness,  consti- 
tutes too  remote  a  cause  of  damages  to  be  actionable. 
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The  toll  paid  for  the  delivery  of  a  telephone  message  Is  recov- 
erable In  an  action  therefor,  in  case  of  the  failure  to  deliver  the 
message  for  several  days  after  its  receipt  by  the  telephone  com- 
iwny. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.   Reversed. 

Sullivan  £  Christian^  and  Crowley  &  Orosscup,  for  ap- 
pellant: 

All  the  damages  allowed  by  the  jury,  except  for  the  price 
of  the  message,  are  too  remote  to  be  recovered  against  the 
defendant.  Plaintiff  is  endeavoring  to  recover  a  judgment 
against  the  defendant  in  this  case,  not  because  she  has  failed 
to  collect  a  judgment  against  the  insurance  company,  but 
for  the  reason  that  she  has  failed  to  recover  against  the  in- 
surance company,  and  was  defeated  in  both  the  superior  and 
supreme  courts.  The  jury  in  this  case  were  permitted  to 
find  that  if  the  testimony  introduced  in  the  case  at  bar  had 
been  introduced  in  the  original  case,  that  a  jury  in  the  case 
against  the  insurance  company  would  have  returned  a  ver- 
dict for  plaintiff.  There  are  many  cases  holding  third  par- 
ties liable  for  negligence  where  the  plaintiff  has  previously 
recovered  judgment  against  some  other  party,  or  has  been 
put  to  damages  by  reason  of  delay  in  the  prosecution  of  the 
suit,  but  none  that  we  can  find  that  hold  the  plaintiff  is  en- 
titled to  recover  from  a  stranger  for  a  failure  to  recover  a 
verdict  or  judgment  against  some  other  party.  No  subse- 
quent jury,  nor  any  witness  can  determine  what  a  jury 
"would  have  done  under  a  given  state  of  facts.  Such  dam- 
ages depend  upon  a  contingency  too  remote,  and  are  not  a 
basis  of  recovery.  Chapman  v.  Western  Union  Tel.  Co.y 
90  Ky.  265;  Western  Union  Tel.  Co.  v.  Crall,  39  Kan. 
580;  Central  Union  Tel.  Co.  v.  Swoveland,  42  K  E.  1035; 
Western  Union  Tel  Co.  v.  Hall,  124  U.  S.  444;  Western 
Union  Tel  Co.  v.  Motley,  87  Tex.  38;    Walser  v.  Western 
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Union  Tel  Co.,  114  N.  C.  440;  Clay  v.  Western  Union 
Tel  Co.,  81  Ga.  285  (12  Am.  St.  Rep.  216);  Duncan  v. 
Western  Union  Tel  Co.,  87  Wis.  1Y3;  1  Sutherland,  Dam- 
ages (Ist  ed.),  p.  94. 

Palmer  &  Thomas  (H.  L.  Smith,  of  counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — Some  time  in  the  year  1895  the  respondent 
in  this  action  brought  an  action  against  the  Union  Mutual 
Life  Insurance  Company  to  recover  the  amount  stipulated 
in  a  certain  insurance  policy  issued  by  that  company  upon 
the  life  of  her  husband.  One  of  the  grounds  upon  which 
the  claim  was  resisted  was  that  the  husband  of  the  plain- 
tiff was  not  dead.  The  trial  resulted  in  a  verdict  for  the 
defendant,  and  a  judgment  followed,  which  was  afterwards 
affirmed  by  this  court.  During  the  progress  of  that  case  a 
telephone  communication  had  been  sent  by  the  attorney  for 
the  plaintiff  (respondent  here)  to  her  son  in  Seattle  to  come 
down  at  once  and  testify  in  the  case.  The  message  was  not 
delivered  by  the  telephone  company  (the  appellant  in  this 
case).  It  was  desirable,  in  the  opinion  of  the  attorneys  for 
the  plaintiff  in  that  case,  that  the  witness  Martin,  who  was 
telephoned  for,  should  testify  in  regard  to  the  circimistances 
under  which  the  deceased,  his  father,  had  left,  as  it  was 
thought  that  he  could  connect  deceased  with  a  certain  boat 
and  articles  in  the  boat  which  were  afterwards  found.  This 
action  is  now  brought  by  the  said  Johanna  C.  Martin,  re- 
spondent, against  the  said  Sunset  Telephone  and  Telegraph 
Company  to  recover  the  sum  of  $1,250  damages,  which  the 
complaint  alleges  to  have  been  the  damages  incurred  by 
reason  of  the  failure  of  the  suit  which  we  have  just  de- 
scribed, and  for  $1.25  paid  for  sending  the  message  over 
the  appellant's  telephone  lines  from  Seattle  to  Tacoma.  The 
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verdict  was  rendered  upon  the  trial  of  the  cause  for  the 
amount  of  $1,251.25.  Judgment  was  entered  in  accordance 
with  the  verdict  and  the  defendant  appeals.  The  respond- 
ent interposed  a  motion  to  strike  from  the  record  in  this 
cause  the  purported  statement  of  facts  for  the  reason  that 
it  was  not  settled  according  to  law,  the  attempt  to  settle  it 
having  heen  made  in  the  ahsence  of  respondent  and  her  at- 
torneys, without  proof  heing  filed  that  no  amendments  had 
been  proposed,  or  any  proof  filed  of  the  service  and  accept- 
ance of  amendments;  and  for  the  reason  that  the  time 
fixed  in  the  notice  of  the  intended  application  to  the  court 
to  settle  and  certify  the  statement  of  facts  was  too  short, 
and  therefore  illegal  and  void.  The  record  shows  that  there 
was  no  merit  in  the  first  proposition,  and  so  far  as  the  time 
is  concerned,  the  notice  was  given  on  the  9th  day  of  July 
for  the  12th  day  of  July,  and  under  our  statute  (Code  Proc. 
§  794,  Bal.  Code  §  4790),  which  prescribes  that  the  first 
day  shall  be  excluded  and  the  last  day  included,  we  think 
this  was  sufficient  time,  that  that  rule  applies  to  notices  of 
this  kind,  and  that  no  fractions  of  days  are  intended  to  be 
taken  into  consideration.  The  further  contention  of  re- 
spondent that  an  intervening  Sunday  should  be  excluded 
from  the  computation  we  think  is  also  without  merit. 
The  statute  provides  that  if  the  last  day  falls  on  Sunday  it 
shall  be  excluded.  There  is  no  provision  for  excluding  in- 
tervening Sundays,  and  if  it  had  been  the  intention  of  the 
larw  to  exclude  intervening  Sundays  it  would  have  been  ex- 
pressed, as  was  the  intention  to  exclude  Sundays  when  the 
last  day  fell  on  Sunday.  Nor  do  we  think  that  the  mo- 
tion to  strike  from  the  record  the  notice  of  motion  for  a  new 
trial  can  be  sustained,  or  the  motion  to  strike  from  the 
brief  of  appellant  that  part  of  the  transcript  which  contains 
gt  certified  copy  of  the  instructions. 
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On  the  merits  it  appears  that  in  addition  to  the  testimony 
«£  the  ^t„«  M«^V*o«  «imony  ™  d<«i™i  in  ti." 
trial  against  the  insurance  company,  the  attorney  for  the 
respondent  in  this  case  testified  that  he  was  present  at  the 
former  trial  and  that  they  lost  that  case  because  they  failed 
to  have  the  witness  Martin  there  to  testify  and  thereby  con- 
nect Jonas  Martin,  the  deceased,  with  the  things  in  the  boat, 
and  with  the  boat  that  was  found  at  Steilacoom,  in  which 
Mr.  Martin  was  known  to  have  departed  when  he  went  on 
the  fishing  and  hunting  trip. 

This,  it  seems  to  us,  is  a  novel  way  of  proving  what  the 
testimony  in  the  other  case  was.  If  the  same  witnesses  had 
been  introduced  in  this  case'  and  had  testified  as  they  testis 
fied  in  the  former  case,  and  then  the  additional  testimony 
of  the  witness  Martin  had  been  introduced,  there  might 
have  been  some  reason  urged  why  the  jury  in  this  case  could 
determine  whether  the  failure  of  the  jury  in  the  former 
case  to  find  a  verdict  could  be  attributed  to  the  lack  of  the 
testimony  of  the  witness  Martin.  But  certainly  the  jury 
in  this  case  could  not  base  its  opinion  of  the  weight  of  testi- 
mony in  the  former  case  upon  the  opinion  of  the  attorney 
in  the  case  who  had  heard  the  same;  and  even  he  testifies 
he  was  not  at  the  trial  all  the  time.  In  answer  to  the  ques- 
tion, ^^  Were  you  there  during  all  of  the  trial  ?'^  the  answer 
was,  '^  I  was  there  during  most  all  of  the  trial." 

"  Q. — Tou  do  not  know  whether  you  heard  all  the  prin- 
cipal testimony  or  not? 

"  A. — ^I  heard  most  of  what  I  think  is  the  principal  testi- 
mony. 

"  Q. — Would  you  undertake  to  say  that  those  same  facts 
would  take  hold  of  those  twelve  men  who  acted  as  the  jur- 
ors in  that  case  the  same  as  they  did  of  your  mind? 

"  A. — ^Perhaps  so. 
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"  Q. — ^Do  you  think — do  you  now  undertake  to  tell  this 
jury  that  what  would  convince  you  would  convince  the 
twelve  men  who  sat  in  that  case? 

"  A. — ^Perhaps  not. 

Thus  it  will  be  seen  that  the  jury  really  had  nothing  be- 
fore them  upon  which  to  base  a  just  or  legal  conclusion^ 
that  if  the  testimony  which  was  sought  and  not  obtained 
from  young  Martin  had  been  before  the  former  jury,  it 
would  have  found  a  verdict  for  the  plaintiff  in  that  case. 
The  former  jury  saw  the  witnesses  on  the  stand,  saw  their 
demeanor,  and  noticed  whether  they  appeared  interested  or 
prejudiced  in  the  case.  The  jury  which  tried  this  case  had 
none  of  these  advantages,  but  must  base  its  judgment  en- 
tirely upon  the  opinion  of  some  one  else  who  heard  the  case. 
We  do  not  think  that  a  practice  of  this  kind  is  recognized 
by  the  law.  The  witness  Martin  was  also,  over  the  objec- 
tions of  the  appellant,  allowed  to  testify  as  to  the  contents 
of  a  certain  letter  which  he. had  seen  and  which  had  been 
written  by  a  Miss  Benquist  to  his  mother.  This  was  the 
purest  hearsay  testimony.  Certainly  a  witness  would  not 
have  been  allowed  under  any  rule  of  law  to  have  related 
what  Miss  Benquist  said  to  him  in  relation  to  the  circum- 
stance related  in  the  letter,  and  the  fact  that  the  relation 
Tvas  through  the  means  of  a  letter  instead  of  by  word  of 
mouth  does  not  change  the  principle  in  any  degree.  But 
outside  of  these  questions,  no  case  has  been  presented  to  us 
by  the  respondent,  nor  have  we  been  able  to  find  any,  which 
T^ould  sustain  an  action  for  damages  so  remote  as  the  dam- 
ages which  are  sought  to  be  recovered  here.  This  is  an  ac- 
tion against  a  third  person  who  was  not  a  party  to  the  orig- 
inal action.  No  judgment  has  been  obtained  in  this  case. 
IN'ot  only  has  no  judgment  been  obtained,  but  in  the  action 
in  which  she  sought  to  obtain  a  judgment  against  the  insur- 
ance company  and  upon  which  action  she  bases  this  claim 
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for  damages,  she  was  defeated.  It  is  altogether  a  different 
case  from  the  cases  cited  by  respondent  in  the  attachment 
cases  and  others  where  third  parties  have  been  held  liable 
for  negligence  or  where  the  plaintiff  had  previously  recov- 
ered judgments  against  some  other  party  or  had  been  put  to 
damages  by  reason  of  delays  in  the  transaction  of  the  suit^ 
etc.  Here  one  jury  is  asked  to  determine  what  another  jury 
would  have  decided  under  a  given  state  of  facts,  and  where 
many  other  elements  might  have  been  influential  in  deter- 
mining the  former  case. 

In  the  report  of  this  court  of  the  case  of  Martin  v.  Union 
Mutual  Life  Ins,  Co.,  13  Wash.  275  (43  Pac.  53),  it  appears 
that  the  appellant  in  that  case  might  have  made  an  appli- 
cation to  the  court  for  a  continuance  on  the  ground  that  the 
witness  could  not  be  obtained.  But  the  plaintiff  introduced 
no  such  evidence,  and  knowing  of  her  inability  to  obtain 
this  testimony,  rested;  and  after  the  defendant  interposed 
a  motion  for  a  non-suit,  the  plaintiff  moved  the  court  to 
open  the  case  so  that  she  might,  the  next  morning,  have  the 
testimony  of  her  son  made  a  part  of  her  affirmative  defense. 
The  court  denied  the  motion  and  upon  its  action  in  so  do- 
ing Mrs.  Martin  founded  her  allegation  of  error.  And  this 
court,  in  reviewing  that  case,  said: 

"  Applications  of  this  kind  are  addressed  to  the  sound 
discretion  of  the  trial  court,  and  its  decision  will  not  be  in- 
terfered with  in  this  court  unless  the  circumstances  clearly 
show  an  abuse  of  such  discretion.  If  the  application  in  this 
case  had  been  made  before  plaintiff  rested,  and  a  showing 
made  as  to  the  reason  why  the  son  was  not  there  and  that 
he  would  in  all  probability  be  there  on  the  morning  of  the 
next  day,  it  would  probably  have  been  the  duty  of  the  court 
to  have  continued  the  trial  so  as  to  give  the  plaintiff  an  op- 
portunity to  put  him  upon  the  stand.  But  when  the  plain- 
tiff, having  full  knowledge  as  to  the  nature  of  the  testimony 
which  it  was  expected  to  elicit  from  the  absent  witness, 
rested  her  case  without  any  suggestion  to  the  court  as  t<> 
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the  absence  of  such  witness  and  the  efforts  which  she  had 
made  to  procure  his  attendance^  and  asked  for  relief  only 
after  the  sufficiency  of  her  testimony  in  chief  to  make  out  a 
prima  facie  case  had  been  challenged  by  the  motion  for  a 
non-suit  interposed  by  the  defendant,  the  case  is  brought 
within  the  rule  which  allows  the  trial  court  discretion  in 
determining  when  the  regular  course  of  trial  shall  be  de- 
parted from,  and  its  ruling  upon  such  question  will  not  be 
disturbed  here." 

We  make  this  citation  simply  for  the. purpose  of  showing 
the  impracticability  of  the  rule  contended  for  by  the  re- 
spondent, for,  from  the  very  nature  of  a  law  suit,  there  are 
many  things  other  than  the  naked  proof  in  a  case  which  in- 
fluence  the  verdict  and  the  judgment.  So  that  so  far  as  the 
question  of  damages  on  this  branch  of  the  case  is  concerned 
it  must  fail. 

There  is,  however,  in  the  complaint,  a  demand  for  $1.25, 
the  toll  paid  for  the  message  which  was  sent.  It  is  the  con- 
tention of  the  respondent  that  the  provision  in  relation  to 
the  presentation  of  the  claim  within  thirty  days,  which  is  a 
provision  printed  in  fine  type  upon  the  top  of  the  message 
blanks,  was  violated;  but  as  this  is  a  matter  which  was  not 
raised  by  the  pleadings,  even  if  it  would  be  construed  as  a 
binding  contract,  and  as  iestimonv  further  shows  that  the 
company  defended  on  other  grounds,  we  do  not  think  that 
this  objection  is  meritorious.  The  message  was  delivered 
to  the  accredited  agents  of  the  appellant  in  its  office  in  Ta- 
coma,  and  was  transmitted  by  them  to  its  office  in  Seattle. 
It  is  addressed  to  W.  Martin,  and,  as  nearly  as  can  be  de- 
ciphered, in  care  of  Lester  Posten.  There  is  some  little  con- 
flict in  the  testimony  between  the  telephone  girl  and  the  at- 
torney who  sent  the  message  as  to  what  the  address  of  the 
-witness  was,  and  as  to  the  Vestra  Posten  being  a  Swedish 
newspaper  published  in  Seattle.  It  however  appears  that 
the  officers  of  the  telephone  company  at  Seattle  delivered 
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the  message  to  the  Washington  Posten  without  making  any 
inquiry  as  to  whether  W.  Martin  was  there  or  not  It  ap- 
pears, however,  that  there  was  such  a  newspaper  published 
in  Seattle  as  the  Vestra  Posten,  and  that  it  was  the  only 
Swedish  newspaper  published  there,  and  the  directory  shows 
the  location  of  this  paper  within  two  blocks  of  the  telephone 
office,  and  also  shows  the  name  of  W.  Martin  as  connected 
with  said  Posten;  so  that  it  seems  to  us  that  by  ordinary 
care  the  witness  might  have  been  found  and  the  message 
delivered  to  him;  and  the  contents  of  the  message  showed 
that  it  was  important  that  it  should  be  delivered  at  once. 

Without  specially  reviewing  the  authorities  on  this  pro- 
position, we  are  satisfied  that  the  company  was  negligent  in 
not  deUvering  this  message  and  that  the  respondent  is  en- 
titled to  the  amount  paid  for  the  message,  which  was  not 
delivered,  or  which  was  not  delivered  in  time,  for  it  was  act- 
ually delivered  some  two  days  after  its  reception  in  Tacoma. 
The  errors  which  the  appellant  discussed  in  its  brief  are 
none  of  them  errors  which  would  invalidate  the  judgment 
for  this  item. 

The  judgment  will  therefore  be  reversed  and  remanded 
with  instructions  to  enter  judgment  for  the  respondent  for 
the  sum  of  $1.25.  Appellant  wijl  recover  the  costs  of  this 
appeal. 

Scott,  C.  J.,  and  Gordon  and  Ssavis,  JJ.,  concur. 
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J.  F.  Judge  et  al.,  Respondents,  v.  Bay   Mill  Com- 
pany. Defendant,  E.  F.  Neihargk  et  a/.,  Appellants. 

liABOREB's      LIKN8 — MANUFACTUBB     OF     8HINQLSB  —  BIOBT     TO     LIEN 
AFTBB  8ALB  AND  DBUVBBT  TO  GABBIBB  —  CON8TBUOTION  OF  STATU  TB. 

One  performing  labor  in  the  manufacture  of  shingles  is  not 
entitled  to  a  lien  thereon,  under  Laws  1893,  p.  428,  S  2  (Bal.  Code, 
S5931),  providing  that  "every  person  performing  work  or  labor 
or  assisting  In  manufacturing  saw  logs  and  other  timber  Into 
lumber  and  shingles,  has  a  lien  upon  such  lumber  while  the  same 
remains  at  the  mill  where  It  was  manufactured,  or  in  the  posses- 
sion or  under  the  control  of  the  manufacturer,"  when  it  appears 
that  the  shingles  although  still  In  close  proximity  to  the  mill 
where  manufactured,  had  been  loaded  upon  a  car  on  a  sidetrack 
along  the  mill,  but  on  land  of  the  railway  company,  that  the  car 
had  been  sealed  and  a  bill  of  lading  delivered  to  the  purchaser 
of  the  shingles,  that  full  delivery  had  oeen  made  by  the  manu- 
facturer and  that  the  shingles  had  in  fact  passed  out  of  his  pos- 
session and  from  under  his  control. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  Hicki£an  Moore,  Judge.    Beversed. 

Ballingety  Ronald  &  Battle,  and  8.  M.  Shipley,  for  ap- 
pellants. 

W,  D.  Lambuth,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  was  brought  to  foreclose  labor- 
exs'  liens  on  a  quantity  of  shingles,  and,  the  liens  being  sus- 
tained, the  interveners  have  appealed.  The  sole  question 
to  be  determined  is  whether  the  shingles  were  at  the 
mill  where  they  were  manufactured,  or  under  the  con- 
trol of  the  manufacturer,  within  the  provisions  of  section 
2,  Laws  1898,  p.  428  (Bal.  Code,  §  5931).  The  evidence 
IB  not  brought  here,  the  contention  being  that  the  decree 
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is  not  supported  by  the  findings  of  fact.  The  court  found 
that  the  mill  company  sold  the  shingles  in  controversy  to 
t'jue  intervenor,  Neiharge,  on  the  27th  day  of  May  last; 
that  the  Seattle  &  International  Railway  Company  was  a 
common  carrier  of  goods,  and  owned  a  switch  or  branch 
track  running  from  its  main  line  along  and  adjoining  land 
owned  by  the  mill  company  upon  which  the  mill  was  situ- 
ated, which  switch  was  built  and  used  for  the  purpose  of 
standing  cars  thereon  while  shingles  were  being  loaded  in 
the  cars  for  shipment  By  the  contract  of  sale  the  mill 
company  was  to  deliver  the  shingles  to  ITeiharge  on  board 
a  car,  and  that  by  the  direction  of  the  mill  company  the  rail- 
way company  placed  a  car  on  said  switch  so  that  said  shin- 
gles might  be  loaded  thereon,  and  that  said  mill  company 
put  the  shingles  on  the  car  on  the  third  day  of  June,  where- 
upon the  car  was  boxed  up  and  sealed,  and  on  said  day  the 
railway  company  issued  to  Neiharge  a  bill  of  lading  in  the 
usual  form,  by  the  terms  of  which  the  railway  company 
were  to  transport  such  shingles  to  Craig,  Mo.,  and  deliver 
the  same  to  the  order  of  intervenor,  Andrews.  The  mill 
company  did  not  own  the  land  upon  which  the  track  was 
situated,  but  the  same  belonged  to  the  railway  company. 
On  said  day  the  mill  caught  fire  and  was  wholly  destroyed, 
and  the  car  containing  the  shingles  in  question  was  then 
standing  on  said  switch  track,  and  was  standing  there  when 
the  plaintiffs'  liens  were  filed,  on  the  day  following.  The 
car  had  been  pushed  a  short  distance  along  the  track,  away 
from  the  mill,  to  prevent  its  burning,  but  we  do  not  regard 
this  as  material,  for,  independent  of  such  fact,  we  are  of 
the  opinion  that  under  the  findings  the  shingles  could  not 
be  brought  within  the  provisions  of  the  statute  to  enable 
the  plaintiffs  to  maintain  a  lien  thereon.  A  distance  of  a 
few  feet,  more  or  less,  could  not  affect  this  question,  but  the 
shingles  had  been  sold  and  delivered  to  a  conmion  carri^ 
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for  shipment,  and  had  passed  out  of  the  possession  of  and 
from  under  the  control  of  the  manuf acturer,  and  in  con- 
templation of  law  were  as  much  removed  from  the  mill  and 
from  the  control  and  possession  of  the  manufacturers  as  if 
thej  had  been  deUvered  at  their  final  destination  in  pursu- 
ance of  the  bill  of  lading.  While  said  statutes  should  re- 
ceive a  liberal  interpretation  in  favor  of  lien  claimants,  to 
sustain  the  liens  here  would  render  uncertain  and  insecure 
all  dealings  in  the  purchase  and  sale  of  such  merchandise, 
and  the  decree  should  have  been  in  favor  of  the  interveners. 
Beversed  and  remanded  accordingly. 

GoBDOK,  DtrwBAB  and  Re  avis,  JJ.,  concur. 


[No.  2619.    Decided  December  13,  1807.] 

W.    R.    Newport,    Appellant,    v.   George    Mudgett, 
Treasurer  of  Spokane  County,  Respondent, 
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TAXATION — NATIONAL  BANK  STOCK  — ABB  CREDITS  FROM   WHICH  DEBTS 

MAT  BE  DEDUCTED  —  CONSTITUTIONAL  LAW. 

The  owner  of  shares  of  national  bank  stock  Is  entitled  to  have 
Bucli  shares  treated  as  credits  from  which  Indebtedness  Is  to  be 
deducted  In  making  up  his  assessment  of  property  for  taxation, 
since  stockholders  In  banks  organized  under  the  laws  of  this  state 
are  entitled  to  such  deduction,  as  otherwise  there  would  be  the 
discrimination  in  taxation  between  national  bank  stock  and  "other 
moneyed  capital/*  which  Is  forbidden  by  Rev.  St.  U.  S.,  S  5219. 

Tlie  provision  of  section  2,  article  7  of  the  state  constitution 
antliorlzlng  the  deduction  of  debts  from  credits  for  purposes  of 
taxation  Is  not  repugnant  to  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  which  provides  that  "  no  state 
sliall  deny  to  any  person  within  Its  Jurisdiction  the  equal  protec- 
tion of  the  laws." 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
li.  H.  Pbathkb,  Judge.    Eeversed. 
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Jones,  Voorhees  &  Stephens,  for  appellant. 

John  A.  Pierce,  and  Harris  Baldwin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Appellant  was  the  owner  of  twenty-eight 
shares  of  capital  stock  of  the  Traders'  National  Bank  of  Spo- 
kane of  the  value  of  $2,300.  The  county  assessor  called  on 
appellant  for  a  detailed  list  of  his  property  for  the  purpose 
of  assessment  for  the  year  1895,  which  list  of  all  his  per- 
sonal property  and  credits  was  duly  verified  by  appellant 
and  furnished.  On  the  first  day  of  April,  1895^  appellant 
owed  debts  in  good  faith  which  he  was  under  obligations  to 
pay,  and  for  which  he  was  primarily  liable,  and  no  part  of 
which  was  an  obligation  given  to  any  insurance  company 
for  premium,  nor  on  account  of  any  unpaid  subscription  of 
any  kind,  or  for  the  purchase  of  non-taxable  property.  The 
above  facts  are  substantially  as  stated  in  the  complaint,  and 
inf erentially  from  the  complaint  it  can  appear  that  appel- 
lant required  a  deduction  of  the  debts  so  due  and  owing  by 
him  from  his  credits  set  forth  in  his  detailed  list,  including 
the  twenty-eight  shares  of  national  bank  stock.  No  ques- 
tion is  raised  upon  the  form  of  this  statement  by  the  re- 
spondent. The  assessor  refused  to  make  such  deduction 
and  the  assessment  roll  was  completed  and  properly  returned 
to  the  treasurer  for  collection  of  the  taxes  of  the  year  1895 
without  any  deduction  of  debts  from  the  bank  stock  as  a 
credit.  Appellant  seems,  in  the  complaint,  to  endeavor  to 
state  that  the  valuation  of  the  bank  stock  owned  by  him 
was  greater  than  that  of  other  moneyed  capital  in  competi- 
tion with  the  business  of  national  banks,  but  the  facts  stated 
in  the  complaint  evidently  were  to  show  that,  by  reason  of 
a  deduction  of  debts  from  credits  allowed  to  all  the  other 
moneyed  capital  of  the  state  except  bank  stock,  a  discrimin- 
ation is  made  by  the  revenue  law  of  1895  against  national 
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bank  stock,  when  such  discrimination  is  inhibited  by  sec- 
tion 5219  of  the  revised  statutes  of  the  United  States.  A 
general  demurrer  was  filed  to  the  complaint  by  the  defend- 
ant and  sustained  by  the  superior  court.  Appellant  relying 
upon  his  complaint,  judgment  was  entered  against  him» 
from  which  he  appeals. 

1.  Section  5219  of  the  revised  statutes  conferring  upon 
the  state  the  power  to  tax  the  shares  of  national  bank  stock 
is  as  follows: 

"  Nothing  herein  shall  prevent  all  the  shares  in  any  as- 
sociation from  being  included  in  the  valuation  of  personal 
property  of  the  owner  or  holder  of  such  shares,  in  assessing 
taxes  imposed  by  authority  of  the  state  within  which  the 
association  is  located,  .  .  .  subject  only  to  the  two  re- 
strictions, that  the  taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  state,  and  that  the  shares  of  any 
national  banking  association  owned  by  non-residents  of  any 
state  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere." 

The  supreme  court  of  the  United  States  has  determined 
the  meaning  of  the  words  "  moneyed  capital  "  in  a  number 
of  cases  to  substantially  mean  moneyed  capital  used  in  com- 
petition with  national  banks.  It  is  only  by  permission  of 
congress  that  these  shares  are  taxable  by  the  state.  Said 
the  supreme  court  of  the  United  States  in  People  v.  Weaver y 
100  U.  S.  539: 

«  As  congress  was  conferring  a  power  on  the  states  which 
they  would  not  otherwise  have  had,  to  tax  these  shares,  it 
undertook  to  impose  a  restriction  on  the  exercise  of  that 
power,  manifestly  designed  to  prevent  taxation  which 
should  discriminate  against  this  class  of  property  as  com- 
pared with  other  moneyed  capital." 

It  has  been  recently  decided  by  this  court  in  Pullman 
St<iie  Bank  v.  Manring,  ante,  p.  250,  that  the  stockholder  in 
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a  bank  organized  under  the  laws  of  this  state  was  entitled  to 
have  his  debts  deducted  from  his  credits,  including  shares  in 
the  capital  stock  of  a  state  bank.  Evidently  we  need  to  go 
no  further  than  to  state  that  moneyed  capital  invested  in  a 
state  bank'  is  in  direct  competition  wil^  money  invested  in 
the  capital  stock  of  a  national  bank,  and  this  statement  is 
decisive  of  this  case. 

In  the  case  of  People  v.  Weaver^  supra^  the  statute  of  the 
state  of  New  York  of  1866  was  under  discussion,  which  stat- 
ute permitted  a  debtor  to  deduct  the  amount  of  his  debts 
from  the  valuation  of  all  his  personal  property,  including 
moneyed  capital  except  his  bank  shares,  and  the  court  held 
such  statute  in  conflict  with  section  5219  of  the  revised  stat- 
utes, supraj  authorizing  the  taxation  by  a  state  of  shares  of 
national  bank  stock.  The  questions  presented  for  decision 
in  this  case  were  precisely  in  principle  analogous  to  those  in 
the  case  at  bar,  the  only  difference  in  the  New  York  statute 
and  that  of  this  state  being  that  in  New  York  the  amount 
of  debts  could  be  deducted  from  all  the  personal  property 
of  the  taxpayer  instead  of  the  limitation  to  credits  as  in  our 
statute. 

And  again,  in  Supervisors  v.  Stanley^  105  IT.  S.  305,  it 
was  held  that  the  provisions  of  the  statute  of  1866  of  New 
York,  supra,  for  the  assessment  and  taxation  of  the  stock- 
holders of  the  bank  and  banking  association  on  the  value  of 
their  shares  of  stock  are  in  conflict  with  the  act  of  congress, 
so  far  as  they  do  not  permit  a  stockholder  of  the  national 
bank  to  deduct  the  amount  of  his  just  debts  from  the  as- 
sessed valuation  of  his  stock,  while  by  the  laws  of  the  state 
the  owner  of  all  other  personal  taxable  property  can  deduct 
such  debts  from  its  value. 

In  Britten  v.  EvansviUe  National  Bank,  105  IT.  S.  322^ 
the  court  construed  a  statute  of  Indiana  very  similar  to  the 
statute  of  New  York,  supra.    The  Indiana  statute  seems  to 
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have  been  identical  with  ours  in  that  it  permitted  the  tax- 
payer to  deduct  from  the  sum  of  his  credits,  money  at  in- 
terest or  other  demands,  the  amount  of  his  bona  fide  indebt- 
edness, leaving  the  remainder  as  the  sum  to  be  taxed,  while 
it  denied  the  same  right  of  deduction  from  the  value  of  bank 
stock.    The  court,  construing  the  Indiana  statute,  said: 

'^  A  distinction  is  attempted  to  be  drawn  between  the  In- 
diana statute  and  the  New  York  statute,  because  the  former 
permitted  the  deduction  of  the  taxpayer's  indebtedness  to 
be  made  from  the  valuation  of  his  personal  property,  while 
in  Indiana  he  can  only  deduct  it  from  his  credits;  and,  un- 
doubtedly, there  is  such  a  difference  in  the  laws  of  the  two 
states.  But  if  one  of  them  is  more  directly  in  conflict  with 
the  act  of  congress  than  the  other,  it  is  the  Indiana  stat- 
ute.    .     .     . 

''  It  is  unnecessary  to  repeat  the  argument  in  People  v. 
Weaver  (100  U.  S.  539),  on  this  point.  "We  are  of  opinion 
that  the  taxation  of  bank  shares  by  the  Indiana  statute, 
without  permittiBg  the  ehareholder  to  deduct  from  their  J- 
sessed  value  the  amoimt  of  his  bona  ^(2^' indebtedness,  as  in 
the  case  of  other  investments  of  moneyed  capital,  is  a  dis- 
crimination forbidden  by  the  act  of  congress." 

See,  also,  Mercantile  Bank  v.  New  York,  121  TJ.  S.  138 
(7  Sup.  Ot  826);  Whitbeck  v.  Mercantile  National  Bankj 
127  U.  S.  193  (8  Sup.  Ct.  1121);  Mercantile  National 
Bank  v.  Shields^  59  Fed.  952. 

2.  It  is  maintained  by  respondent  that  two  cases  in  this 
court,  Washington  National  Bank  of  Seattle  v.  County  of 
King,  9  Wash.  607  (38  Pac.  219),  and  First  No- 
tional  Bank  of  Aberdeen  v.  County  of  Chehalis,  6  Wash. 
64  (82  Pac.  1051),  are  in  point  here,  and  decisive  against 
the  contention  of  appellant.  But  in  neither  of  those  cases 
VTBS  the  question  at  issue  in  the  case  at  bar  raised  or  decided. 
The  contention  of  the  national  banks  in  each  of  those  cases 
-was  that  the  bank  stock  had  been  valued  higher  than 
that  of  other  moneyed  capital  invested  in  the  same  business 
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as  national  bank  stock,  and  no  question  was  raised  as  to 
deduction  of  debts  from  credits;  and  those  cases  were  af- 
firmed by  the  supreme  court  of  the  United  States  in  First 
National  Bank  of  Aberdeen  v.  Chehalis  County y  166  U.  S. 
440  (17  Sup.  Ct.  629),  and  National  Bank  of  Commerce 
of  Seattle  v.  Seattle,  166  U.  S.  463  (17  Sup.  Ct.  996),  Ijt 
is  also  maintained  by. counsel  who  represent  respondent 
here,  and  it  seems  to  have  been  the  view  taken  by  the  learned 
judge  of  the  superior  court,  that  the  provision  of  section  2 
of  article  7  of  our  state  constitution,  that  a  deduction  of 
debts  from  credits  may  be  authorized,  is  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  is  that 

"  No  state  shall  .  .  .  deny  to  any  person  within  it? 
jurisdiction  the  equal  protection  of  the  laws." 

But  this  argument  of  coimsel  is  conclusively  answered, 
and  the  operation  of  the  proviso  in  our  constitution  put  at 
rest,  by  the  decision  in  BelVs  Oap  R.  R,  Co.  v,  Pennsyl- 
vania, 134  U.  S.  232  (10  Sup.  Ct.  533),  in  which  case  Mr. 
Justice  Bkadley,  speaking  for  the  court,  said: 

"  The  provision  in  the  fourteenth  amendment,  that  no 
state  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  was  not  intended  to  prevent  a 
state  from  adjusting  its  system  of  taxation  in  all  proper  and 
reasonable  ways.  It  may,  if  it  chooses,  exempt  certain 
classes  of  property  from  any  taxation  at  all,  such  a& 
churches,  libraries  and  the  property  of  charitable  institu- 
tions. It  may  impose  different  specific  taxes  upon  different 
trades  and  professions,  and  may  vary  the  rates  of  excise  up- 
on various  products;  it  may  tax  real  estate  and  personal 
property  in  a  different  manner;  it  may  tax  visible  property 
only,  and  not  tax  securities  for  payment  of  money;  it  may 
allow  deductions  for  indebtedness,  or  not  allow  them.  All 
such  regulations,  and  those  of  like  character,  so  long  as  they 
proceed  within  reasonable  limits  and  general  usage,    are 


THORP  V.  SMITH.  277 


Dec.  1897.]  Syllabas. 


within  the  discretion  of  the  state  legislature,  or  the  people 
of  the  state  in  framing  their  constitution." 

Section  1,  revenue  law  of  1895  (Laws  1895,  p.  508,  Bal. 
Code,  §  1657)  provides: 

"  That  in  making  up  the  amount  of  money  or  credits 
other  than  bank  stock,  which  any  person  is  required  to  list 
or  have  listed  or  assessed,  he  will  be  entitled  to  deduct  from 
the  gross  amount  thereof  all  debts  in  good  faith  owing  by 
him,"  etc.  ^ 

In  so  far  as  the  section  contains  the  exception  "  other 
than  bank  stock,"  it  infringes  upon  the  constitutional  rule 
of  uniformity  in  this  state  and  is  therefore  void,  and  in  so 
far  as  the  section  includes  money  with  credits  from  which 
debts  may  be  deducted,  it  is  invalid.  Pullman  State  Bank 
f.  ManrinQy  supra. 

The  judgment  of  the  superior,  court  is  reversed  with  in- 
structions upon  a  trial  to  allow  appellant  the  deduction  of 
such  debts  as  come  within  the  revenue  statute  from  his 
credits,  including  national  bank  stock  shares. 

Scott,  C.  J.,  and  Dijnbak,  Anders  and  Gobdox,  JJ., 
concur. 


[No.  2644.    Decided  December  13, 1897.1 
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Willis   Thorp,  Reepondent,  v.  B.  M.  Smith,  Defend-     at  882' 
ant,  Union  Electric  Company  ei  aZ.,  Appellants. 

PALSE  BBFRB8BNTATIOM8  —  BSaTALB   IN  BILL  OF  SALE  ENABLING  AGENT 

TO  DBFBAUD  PRINCIPAL  —  INTENT. 

The  fact  that  a  party  deaUng  with  an  agent  recites  a  false 
oonsideration  in  a  contract  for  the  sale  of  goods,  thereby  en- 
abling the  agent  to  defraud  his  principal  as  to  the  price  paid,  will 
not  render  such  third  party  liable  to  the  principal  for  damages, 
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if  the  false  representation  was  not  made  for  the  purpose  of  en- 
abling the  agent  to  deceive  his  principal  nor  for  the  purpose  of 
inducing  the  principal  to  act  upon  such  representation  to  his  de- 
triment. 

Appeal   from  Superior    Court,    King  County. — ^Hon. 
Obange  Jacobs,  Judge.     Beversed. 

J.  T,  Rondldf  for  appellants. 

Harrison  BostwicJe   (W.  T.  Scott,  of  counsel),   for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  plaintiff,  who  resided  at  Juneau,  Alas- 
ka, intending  to  start  an  electric  light  plant  in  that  city,  ap- 
pointed the  defendant,  Smith,  his  agent,  to  proceed  to  Seat- 
tle to  purchase  the  necessary  machinery  therefor,  and  en- 
trusted him  with  a  check  for  $3,000,  drawn  by  Thorp  on  the 
Merchants'  !N'ational  Bank  of  Seattle  to  enable  him  to  make 
a  purchase,  and  such  arrangements  were  made  with  the  bank 
by  Smith  thereby  that  a  credit  of  $3,000  was  obtained  at 
the  bank,  subject  to  Smith's  check.    A  contract  was  entered 
into  between  the  plaintiff  represented  by  Smith,  and  the  de- 
fendant. Union  Electric  Company,  whereby  said  company 
sold  to  Thorp  certain  electric  machinery  for  the  sum  of 
$626  in  money  and  $1,000  in  notes.    The  defendant,  Haw- 
ley,  an  officer  of  the  company,  was  the  one  who  made  the 
sale  of  the  machinery  for  the  company,  and  drew  a  written 
contract  which  was  executed  by  Thorp  on  one  side  by  Smith 
as  his  agent,  and  upon  the  other  side  by  the  company,  which 
contract  stated  that  the  purchase  price  of  the  machinery- 
was  $3,000,  and  recited  that  $2,000  was  paid  in  cash.  This 
contract,  with  the  notes  in  blank,  were  sent  to  Thorp,  and 
he  executed  the  notes  and  delivered  them  to  the  defendant 
company;     Thorp  afterwards  settled  with  Smith  on    the 
basis  of  his  having  paid  $3,000  for  the  property;    Smith 
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had  previoiiBly  drawn  $2,000  from  the  bank,  out  of  which 
he  paid  the  defendant  company  $625  and  presimiably  re- 
tained the  balance,  at  least  there  is  no  evidence  tracing  the 
money  any  further.  Upon  Thorp's  learning  the  facts  he 
brought  this  action  to  recover  the  difference  between  the 
recited  price  of  $8,000  and  the  actual  price  paid,  viz., 
$1,625,  and  the  Union  Electric  Company  and  Hawley  have 
appealed  from  a  judgment  in  his  favor.  The  appellants 
contend  that  there  was  no  evidence  tending  to  show  that 
the  price  was  recited  as  $3,000  in  the  bill  of  sale  with  any 
intention  on  their  part  to  enable  Smith  to  deceive  Thorp, 
and  that  in  the  absence  thereof  there  could  be  no  recovery 
against  them.  The  respondent  contends  that  by  reciting 
a  false  consideration  of  $3,000  in  the  agreement  the  appel- 
lants put  it  in  the  power  of  Smith  to  deceive  Thorp  to  his 
injury  and  that  they  are  liable  for  the  consequences. 

The  respondent  has  cited  many  authorities  on  the  propo- 
sition, substantially,  that  where  a  third  party  conspires  with 
an  agent  to  defraud  a  principal,  such  third  party  is  liable  to 
the  principal  for  the  damages  resulting,  and  this  must  be 
conceded,  but  we  think  that  the  general  rule  is  well  settled 
that  a  party  complaining  of  deception  must  show  that  such 
third  party  made  such  false  representations  with  the  inten- 
tion that  he  should  act  upon  them,  and  that  it  is  not  enough 
to  show  that  false  representations  were  made  with  a  knowlj 
edge  of  their  falsity.  Tacoma  v.  Tacoma  Light  and  Water 
Co.,  16  Wash.  288  (47  Pac.  738);  5  Am.  &  Eng.  Enc. 
Xaw,  p.  330;  Mechem,  Agency,  §796;  Wells  v.  Cook, 
16  Ohio  St.  67  (88  Am.  Dec.  436);  Marshall  v.  Bvhhardy 
117  U.  S.  415  (6  Sup.  Ct.  806). 

There  is  nothing  in  this  case  to  bring  it  within  the  hold- 
ing in  Ovdin  v.  CrossmaUj  15  Wash.  519  (46  Pac.  1047). 
Smith  represented  to  Hawley  and  the  company  that  he  was 
personally  interested  with  Thorp  in  the  electric  light  plant, 
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and  that  they  intended  to  turn  it  over  to  a  stock  company, 
and  he  requested  that  the  contract  should  recite  a  considera- 
tion of  $3,000  for  the  purpose  of  enabling  them  to  get  a 
better  price  for  it.  Hawley  testified  to  this  and  also  that  it 
was  only  a  fair  price  for  the  machinery;  that  Smith  had 
purchased  the  same  for  much  less  than  its  actual  value,  and 
furthermore  that  it  was  not  unusual  to  recite  an  increased 
price  in  such  instances;  that  the  same  was  done  often  to 
cover  other  contingent  expenses  connected  with  the  under- 
taking not  itemized;  but  however  this  may  be,  and  conced- 
ing it  was  morally  wrong  to  recite  a  greater  consideration  in 
the  instrument  than  the  one  actually  paid,  that  of  itself 
constitutes  no  ground  for  a  recovery,  nor  do  we  regard  it 
as  at  all  material  whether  Smith  had  an  interest  in  the  plant, 
or  whether  the  appellants  understood  he  had  any;  there  is 
absolutely  no  proof  going  to  show  that  either  Hawley  or  the 
company  received  any  part  of  the  difference  between  the 
actual  purchase  price  and  the  price  stated,  and  it  is  not 
claimed  by  the  respondent  that  there  is  any  such  evidence, 
nor  is  there  any  proof  going  to  show  that  the  increased  price 
was  stated  for  the  purpose  of  enabling  Smith  to  deceive 
Thorp.  Hawley's  testimony  above  mentioned  was  uncon- 
tradicted. Smith  had  power  to  draw  the  money  from  the 
bank  irrespective  of  any  purchase,  although  it  might  have 
been  a  violation  of  his  duty  as  against  his  principal.  He 
was  Thorp's  agent,  selected  by  Thorp,  and  the  appellants 
had  a  right  to  believe  that  it  was  Thorp's  desire  that  the 
contract  should  recite  the  purchase  price  as  $3,000.  Thorp 
trusted  Smith  and  was  defrauded  by  him.  But  by  an  exer- 
cise of  reasonable  prudence  he  might  have  ascertained  the 
true  state  of  facts  by  an  inquiry  of  the  company  as  well 
before  his  settlement  with  Smith  as  he  did  afterwards. 
There  was  no  attempt  upon  the  part  of  the  company  to  con- 
ceal anything,  and  there  is  nothing  to  show  that  the  eona- 
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pany  had  any  knowledge  of  Smith's  limited  instructions 
from  Thorp  with  reference  to  drawing  the  money  from  the 
bank^  or  that  he  drew  any  more  from  the  bank  than  he 
paid  the  company  in  making  the  cash  payment  for  the  ma- 
chinery, if  that  were  material.  There  was  nothing  in  the 
transaction  to  put  the  appellants  on  their  guard  in  any  way 
that  Smith  intended  using  the  contract  for  the  purpose  of 
deceiving  Thorp,  and  there  was  no  basis  for  a  recovery  by 
Thorp  against  the  appellants  in  this  action.  The  question 
was  raised  in  a  number  of  ways  by  objections  to  proof  and 
requests  to  charge,  and  the  action  of  the  court  in  ruling 
upon  them  was  erroneous.  The  court  proceeded  upon  the 
theory  that  it  was  immaterial  whether  the  appellants  intend- 
-cd  that  Thorp  should  be  deceived  as  to  the  actual  price  paid^ 
but  were  liable  in  consequence  of  having  made  a  false  re- 
cital in  the  contract,  whereby  Smith  was  enabled  to  deceive 
lis  principal. 

Reversed  and  remanded  with  instructions  to  render  judg-  [  I 
xnent  in  favor  of  the  appellants. 

DuxBAB,  Andebs  and  Reavis,  JJ.,  concur. 

GoRDOX,  J.,  not  sitting. 


[No.  2656.    Decided  December  13,  18Q7.1 

A.  H.  Boyd,  Receiver  of  the   Bank  of  AuburUf   Re- 
spondent, V.  William  Cochrane  et  al.,  Appellants, 

PBOMIMOBY    NOTB  —  BXTBNBION    OF  PAYMENT  —  VOID  CONBIDBBATION  — 

DI8CHABQB  OF  8UBBTY. 

An  agreement  by  a  bank  to  grant  the  maker  of  a  promissory 
note  an  extension  of  the  time  of  payment,  if  he  would  procure  a 
<lepo8it  of  public  funds  by  the  county  treasurer  in  the  bank  for 
SL  period  of  two  months,  is  contrary  to  public  policy  and  void, 
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and  would  not  afford  a  valid  consideration  for  such  extension,  al- 
though the  contract  had  been  fully  executed. 

An  extension  of  payment  granted  the  maker  upon  such  an  in- 
valid agreement  is  not  sufficient  to  discharge  a  surety,  even  if 
made  without  his  knowledge  or  consent. 

Appeal  from  Superior  Court,  King  County. — ^Hon* 
E.  D.  Benson,  Judge.    AflSrmed. 

Preston,  Carr  &  Oilmany  for  appellants. 
H.  0.  Rowlandy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — ^The  appellants  made  and  executed  to  the 
respondent  bank  the  following  note: 

"  Auburn,  Washington,  Sep.  17,  1895. 

"  Two  months  after  date,  without  grace,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  the  Bank  of  Au- 
burn, $1,000.00  one  thousand  dollars,  payable  at  the  Bank 
of  Auburn,  Washington,  with  interest  from  date  at  the  rate 
of  10  per  cent,  per  annum  until  paid.  In  case  this  note  shall 
be  placed  in  the  hands  of  an  attorney  for  collection  I  agree 
to  pay  five  per  cent,  upon  the  amount  then  due  as  attorney's 
fees.  If  not  paid  until  after  suit  has  been  commenced  I 
agree  to  pay  50  dollars  as  attorney's  fees. 

"No.  2082.  " William  Cochrane. 

"  Due  Nov.  17.  "  P.  C.  Hayes." 

In  course  of  time  the  ordinary  suit  was  brought  upon  the 
note  by  the  receiver  of  the  bank.  The  afltonative  defense 
pleaded  in  the  answer  sets  up  that  one  John  W.  Maple  was 
the  duly  elected  and  qualified  treasurer  of  King  county; 
that  the  Bank  of  Auburn  was  a  corporation  duly  organized, 
etc.,  was  engaged  in  the  banking  business  and  had  the  right,. 
power  and  authority  to  so  engage  and  receive  deposits  of 
money  subject  to  check,  draft  and  otherwise;  and  that 
the  bank  had  on  deposit  under  a  bond  duly  given  under  the 
law  for  the  safe  keeping  and  return  of  the  money  deposited 
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certain  moneys  of  the  county  of  King.    The  fourth  and 
material  allegeation  of  the  answer  is  as  follows: 

"  That  prior  to  the  15th  day  of  July,  1896,  and  on  said 
date,  and  for  a  long  time  subsequent  thereto,  the  said  Bank 
of  Auburn  was  generally  reputed  to  be  a  solvent  bank,  and 
fully  able  to  meet  all  its  obligations,  and  to  pay  all  demands 
for  sums  that  had  been  deposited  therein  and  these  defend- 
ants, and  each  of  them,  believed  at  said  times  said  bank  to 
be  entirely  solvent.  That  on  the  15th  day  of  July,  1896, 
the  said  Bank  of  Auburn  represented  to  the  defendant  Wil- 
liam Cochrane  that  they  were  desirous  of  retaining  the  de- 
posit that  the  said  John  W.  Maple  as  county  treasurer  had 
placed  in  said  bank,  and  that  said  deposit  (was)  of  advant- 
age to  said  bank  and  for  its  interest,  and  requested  the  de- 
fendant William  Cochrane  to  secure  from  said  John  W. 
Maple  as  county  treasurer  such  deposit,  and  then  contracted 
and  agreed  with  the  said  Cochrane  that  if  he,  the  said 
Cochrane,  would  procure  the  said  John  W.  Maple  to  leave 
the  moneys  at  that  time  deposited  with  said  bank  on  deposit 
therewith  for  a  period  of  two  months  from  said  date,  that 
the  said  Bank  of  Auburn  would,  in  consideration  thereof, 
give  to  said  defendant  an  extension  of  time  of  six  months 
'upon  the  note  sued  on  in  this  action.  That  pursuant' to  said 
agreement  and  arrangement,  the  said  Cochrane  did  procure 
said  Maple  to  so  leave  said  money  on  deposit  with  said 
bank  for  said  period  of  two  months,  and  in  consideration 
thereof  and  of  the  action  of  the  said  William  Cochrane  in 
procuring  said  deposit  to  be  so  left  with  said  bank,  and  in 
consideration  of  the  action  of  the  said  Maple  (in)  so  leaving 
said  money  for  said  period,  the  said  Bank  of  Auburn  did 
extend  the  time  of  payment  of  the  said  note  for  six  months 
from  the  16th  day  of  July,  1896,  to-wit  to  the  15th  day  of 
January,  1897." 

And  the  next  allegation  is 

^  That  said  contract  and  agreement  for  extension  of  time 
was  made  without  the  knowledge  or  consent  of  the  defend- 
ant P.  C.  Hayes." 

The  plaintiff  interposed  a  demurrer  to  this  affirmative  de- 
fense for  the  reason  that  it  did  not  constitute  a  defense  or 
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counterclaim  to  plaintiff's  complaint,  and  also  moved  the 
court  to  strike  the  denials  of  the  amended  answer  of  the 
defendants  for  the  reason  that  they  were  sham,  frivolous  and 
irrelevant.  The  demurrer  and  motion  to  strike  were  sup- 
ported by  the  court,  and,  the  defendants  electing  to  stand 
on  their  answer,  judgment  was  given  against  Cochrane,  as 
principal,  and  Hayes,  as  surety.  There  are  some  questions 
of  law  raised  by  the  appellant  in  this  case  that  are  not  dis- 
puted by  the  counsel  for  the  respondent,  and  as  we  view  the 
case,  there  is  only  one  real  question  to  be  decided,  and  that 
is,  whether  the  consideration  pleaded  in  the  answer  was  a 
sufficient  consideration  to  support  the  contract  for  an  exten- 
sion of  the  time  of  payment  so  as  to  discharge  the  surety 
from  liability  upon  the  note.  It  will  be  conceded,  we 
think,  without  the  citation  of  authorities,  that  the  contract 
upon  which  the  surety  claims  his  discharge  must  be  found- 
ed upon  a  valid  agreement  based  on  a  valid  consideration. 
Does  the  contract  set  up  in  the  affirmative  'defense  fall 
within  these  requirements?  We  think  that  it  plainly  does 
not.  The  statute  especially  prohibits  county  officers  from 
using  any  portion  of  the  money  entrusted  to  their  care  for 
safe  keeping  in  order  to  make  a  profit  out  of  the  same,  and 
prohibits  them  from  using  the  same  for  any  purpose  not  au- 
thorized by  law.  Such  acts  the  statute  constitutes  a  felony. 
And  this  court,  in  several  cases  which  have  been  before  it, 
has  decided  that  the  salary,  and  the  salary  only,  was  intend- 
ed to  be  the  recompense  of  the  treasurer,  and  any  agree- 
ment which  the  treasurer  of  King  county  made  in  reference 
to  the  public  funds  whereby  they  were  to  be  deposited  or 
used  in  anv  manner  whatsoever  for  the  benefit  of  himself 
or  of  any  other  person  was  a  violation  of  this  statute.  It  is 
true  that  the  law  provides  that  the  treasurer  may  deposit 
in  his  name  as  county  treasurer  any  moneys  of  the  county 
in  any  national,  state  or  private  bank  doing  a  general  bank- 
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ing  business  in  his  county.  But  the  evident  intention  of 
the  law  is  that  the  treasurer  shall  be  left  untrammeled  in 
the  exercise  of  his  choice  of  banks  where  such  deposit  is 
made,  and  that  in  the  exercise  of  that  choice  he  must  look, 
and  look  only,  to  the  interests  of  the  public;  and  in  no 
event  is  he  authorized — as  it  is  alleged  that  he  did  do  by 
this  affirmative  answer — to  deposit  money  in  banks  for  any 
particular  time.  The  losses  which  so  frequently  occur  to 
counties  and  other  municipalities  in  this  state  are  nearly  al- 
ways attributable  to  the  action  of  the  custodian  of  the 
funds  in  keeping  them  on  hand  after  they  should  have  been 
paid  out  on  warrants  and  demands  which  were  due;  the 
treasurer  has  no  way  of  knowing  when  legal  demands  will 
be  made  upon  the  funds  within  his  keeping,  and  it  is  his 
duty  to  keep  them  availaUe  at  all  times. 

Rule  CCLXXIX  in  Greenhood  on  Public  Policy  is  as 
follows: 

"  Any  contract  by  which  public  office  is  to  be  used  for 

private  gain  is  void." 

•     

And  this  rule  is  well  sustained  by  the  authorities.     The 

question,  of  course,  is  whether  this  case  falls  within  the 
rule.  Under  this  rule  Baldwin  v.  Coburn,  39  Vt.  441,  is 
cited.  In  that  case  A  was  appointed  commissioner  of  liq- 
uors for  a  county,  and  had  the  power  to  appoint  ten  agents. 
He  appointed  B  agent  for  the  town  of  F,  and  B  agreed  to 
buy  of  A  all  the  liquors  needed  to  supply  said  town,  and 
C  and  D  by  bond  agreed  that  he  would  do  so.  The  court 
held  that  the  law  contemplated  that  the  agent  should  buy 
without  trammels,  with  reference  to  the  public  interest 
only,  and  held  the  bond  void. 

It  can  not  be  said  under  the  allegations  in  this  answer 
that  the  treasurer  here  selected  a  bank  which  was  to  be  the 
depositary  of  the  public  funds  untrammeled  and  without 
a  personal  interest,  for  the  very  object  of  the  contract  which 
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the  answer  alleges  was  entered  into  was  to  influence  the 
action  of  the  county  treasurer  in  his  selection  of  banks. 
And  such  influence  is  pleaded  as  forming  the  consideration 
upon  which  the  contract  should  be  sustained. 

Mr.  Pomeroy  in  his  work  on  Equity  Jurisprudence^  in 
discussing  this  question,  places  first  under  the  ban  of  the  law 
contracts  made  for  the  purpose  of  unduly  controlling  or 
affecting  official  conduct,  and  says,  §  935 : 

"  All  agreements  directly  or  indirectly  preventing  or  con- 
trolling the  due  administration  of  justice  are  opposed  to 
the  tmiversal  and  most  elementary  principles  of  public 
policy.  Whatever  be  their  form  and  immediate  purpose, 
and  however  innocent  may  be  the  motives  of  the  parties, 
they  are  plainly  invalid." 

The  authorities  are  grouped  in  the  notes  and  the  text, 
and  this  case  falls  squarely  within  the  rule  announced  by 
many  of  them,  which  includes  contracts  for  third  persons, 
stipulating  for  their  influence  in  procuring  official  admin- 
istrative acts  to  be  done. 

The  rule  is  thus  announced  by  Bishop  on  Contracts, 
§600: 

"  Any  contract  between  an  officer  and  a  private  person 
by  which  the  former  imdertakes  to  do  anything  of  official 
duty  right  or  wrong,  in  accord  with  such  duty  or  contrary 
to  it,  is  in  a  greater  or  less  degree  an  obstruction  to  the  un- 
biased exercise  of  his  office,  even  where  it  does  not  influ- 
ence him  corruptly;    therefore  it  is  void.*^ 

If  there  were  no  authorities  upon  this  proposition,  as  a 
matter  of  first  impression  it  would  seem  to  us  that  the  de- 
fense pleaded  here  shows  a  contract  in  violation  of  public 
policy  and  is  void,  and  therefore  forms  no  basis  for  an  ex- 
tension of  time  whether  executory  or  executed. 

The  judgment  will  be  affirmed. 

Scott,  0.  J.,  and  Andbbs,  Beavis  and  Gk)KDON,  JJ., 
concur. 
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[No.  2670.    Decided  December  13,  1897.) 

Charles    A.    Hoffman,    Respondent,    v.    American 

Foundry  Company,  Appellant. 

MA8TEB  AND  BBRYANT  —  DBFECTIYE  APPLIANCES  —  INJURY  TO  EMPLOYE 

—  CONTBIBUTOBT  NEGLIGENCE. 

The  duty  of  the  master  to  furnish  the  servant  reasonably  safe 
tools,  machinery  and  appliances  with  which  to  work,  and  the 
duty  of  the  servant  to  exercise  due  care  to  avoid  injury,  are 
reciprocal  obligations,  and  the  duty  of  each  is  measured  by  the 
standard  of  ordinary  care. 

An  employee  who  uses  machinery  which  is  in  common  and 
ordinary  use  in  the  line  of  business  in  which  he  is  engaged, 
cannot  be  held  liable  for  an  accident  whic^  might  have  been 
prevented  by  the  use  of  different  machinery. 

Where  there  are  two  methods  by  which  a  service  may  be  per- 
formed, one  perilous  and  the  other  safe,  an  employee,  who  vol- 
tintarily  chooses  the  perilous  rather  than  the  safe  one,  cannot 
recover  for  an  Injury  thereby  sustained. 

In  an  action  for  personal  injuries,  it  appeared  that  a  shaft 
supported  by  brackets  was  run  by  a  belt  passing  over  the  outside 
of  a  pulley;  that  on  the  shaft  Inside  the  brackets  were  collars 
fastened  by  set-screws,  the  heads  of  the  latter  projecting  five- 
eigliths  of  an  inch;  that  there  was  no  defect  in  pulley  or  belt, 
and  that  collars  and  screws  of  like  character  were  in  general 
use  on  similar  machinery;  that  the  belt  slipped  from  the  pulley 
"wMle  in  rapid  motion,  and  that  plaintiff,  without  stopping  the 
macliinery,  in  attempting  to  replace  the  belt,  which  caught  upon 
the  projecting  screw,  was  injured.  Held,  that  the  employer  was 
not  chargeable  with  negligence  on  account  of  the  construction 
of  tlie  appliance  used,  but  that  plaintiff  was  negligent  in  attempt- 
tn^  to  adjust  the  belt  while  the  machinery  was  in  motion. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
jr.  A.  Williamson,  Judge.  Reversed. 

Crowley  &  Qroascupy  and  P.  C.  Sullivany  for  appellant. 
Oeorge  W.  Fogg,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  to  recover  dam- 
ages  for  personal  injuries  sustained  by  plaintiff  while  em- 
ployed as  a  workman  in  defendant's  foundry.  At  the  time 
of  the  injury  respondent  was  engaged  in  operating  machin- 
ery for  breaking  old  iron  car  wheels.  A  portion  of  the  ma- 
chinery, consisting  of  a  shaft,  was  run  by  a  belt  about 
thirty  feet  in  length  passing  over  the  outside  of  a  pulley. 
This  shaft  and  pulley  ran  very  rapidly,  making  about  five 
hundred  revolutions  per  minute.  It  was  supported  by  two 
iron  brackets  about  eight  feet  apart  attached  to  the  wall. 
Two  iron  collars  and  set  screws  were  placed  on  the  shaft 
inside  the  bracket  for  the  purpose  of  preventing  the  lateral 
movement  of  the  shaft.  These  collars  were  fastened  bv 
means  of  steel  set  screws  (one  on  each  collar),  the  heads  of 
which  projected  five-eighths  of  an  inch.  On  the  21st  of 
July,  1896,  while  the  machinery  was  in  motion,  this  belt 
slipped  off  the  right  end  of  the  pulley  and  fell  between 
the  pulley  and  the  right  hand  bracket.  The  pulley  wa& 
about  ten  feet  from  the  floor.  Respondent  ascended  a  lad- 
der, took  hold  of  the  belt  about  a  foot  below  the  shaft,  and 
in  attempting  to  lift  it  upon  the  pulley  the  belt  was  caught 
between  the  pulley  and  the  bracket  on  the  head  of  the  set 
screw  and  wound  about  the  shaft  and  the  left  arm  of  re- 
spondent, throwing  him  violently  to  the  floor,  resulting: 
in  the  loss  of  the  arm  and  in  other  injuries. 

The  negligence  alleged  in  the  complaint  may  be  said  to 
be  the  use  of  defective  machinery  and  the  negligent  ad- 
justment thereof.  The  plaintiff  had  been  at  work  in  the 
same  capacity  for  the  defendant  about  four  months  in  all, 
prior  to  the  time  of  the  accident.  The  answer  alleges  that 
the  injuries  were  occasioned  solely  by  the  carelessness  and 
contributory  negligence  of  the  plaintiff  in  handling  and 
managing  the  machinery;     that  the  machinery  itself  and 
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appliances  were  exposed  and  visible  to  plaintiff,  and  safe 
for  the  purposes  intended;  that  plaintiff  had  ample  op- 
portunity to  examine  the  same  to  understand  the  workings 
thereof,  and  undertook  the  risk  in  connection  therewith  as 
a  part  of  his  employment.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  in  the  sum  of  $4,000,  from 
which  the  defendant  has  appealed.' 

The  gist  of  the  action  is  negligence,  and  to  entitle  re- 
spondent to  a  recovery  negligence  must  be  shown.  Re- 
spondent contends  that  by  placing  the  collar  and  set  screw 
inside,  instead  of  outside,  the  bracket  supporting  the  shaft 
and  failing  to  countersink  the  set  screw,  the  construction 
was  faulty  and  the  machine  rendered  highly  dangerous. 
But  the  injury  resulted,  not  from  any  defect  in  the  ma- 
chinery, but  from  the  attempt  to  replace  the  belt  while  the 
shaft  was  revolving  with  great  rapidity,  and  it  is  not  con- 
tended that  the  belt  left  the  pulley  because  of  any  defect — 
either  of  the  pulley  or  belt.  There  was  evidence  tending 
to  show  that  the  method  adopted  by  respondent  to  replace 
the  belt  would  have  been  safe  enough  had  there  been  noth- 
ing under  the  belt  between  the  bracket  and  the  end  of  the 
pulley  but  the  smooth  shaft,  but  it  was  rendered  extreme- 
ly dangerous  and  perilous  by  reason  of  the  collar  and  pro- 
jecting set  screw,  and  the  only  safe  and  proper  course  to 
pursue  in  order  to  replace  the  belt  under  the  circumstances 
would  have  been  to  notify  the  engineer  to  stop  or  slow 
down  the  engiae.  It  was  not  claimed  that  there  was  any 
defect  in  the  machinery  itself,  but  that  it  was  rendered  dan- 
gerous by  reason  of  the  projecting  set  screw,  and  in  that 
respect  it  could  have  been  rendered  safer  by  countersinking 
the  screw  or  placing  the  collar  on  the  outside  of  the  bracket 
supporting  the  shaft.  It  is  the  duty  of  the  master  to  furn- 
ish to  the  servant  reasonably  safe  tools,  machinery  and  ap- 
pliances with  which  to  work,  and  it  is  the  servant's  duty  to 
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exercise  due  care  to  avoid  injury.  These  duties  are  recipro- 
cal and  exist  by  implication  based  upon  the  contract  of  em- 
ployment. The.  implied  duty  of  each  is  measured  by  the 
standard  of  ordinary  care.  The  law  is  well  settled  that  the 
master  discharges  his  duty  when  he  provides  machinery 
that  is  of  ordinary  character  and  reasonably  safe.  He  is 
not  required  to  provide  the  newest  and  best  Employers 
are  not  insurers  and  the  law  recognizes  that  absolute  safety 
is  unattainable.  They  are  liable  for  the  results  of  their 
negligence,  and  not  for  the  dangers  necessarily  connected 
with  the  service.  The  risks  incident  to  the  employment 
are  assumed  by  the  person  accepting  such  employment, 
and  in  the  absence  of  statutory  provision  prescribing  the 
kind  or  character  of  machinery  to  be  used,  or  regulating 
the  manner  of  its  use,  an  employer  who  uses  machinerv 
..hich  is  in  comxnon  ank  ordinary  L  in  the  line  of  businei 
in  which  he  is  engaged  can  not  be  held  liable  for  an  acci- 
dent which  might  have  been  prevented  by  the  use  of  dif- 
ferent machinery.  Titus  v.  Bradfordy  B.  &  K,  R.  Co.,  136 
Pa.  St.  618  (20  Atl.  517,  20  Am.  St.  Eep.  944);  Northern 
Central  Ry.  Co,  v,  HussoUy  101  Pa.  St.  1;  Hicks  v.  Sum- 
ter Cotton  Mills,  39  S.  C.  39  (17  S.  E.  509);  WormeU  v. 
Maine  Central  R.  R.  Co.,  79  Me.  397  (1  Am.  St.  Rep.  321, 
10  Atl.  49);  Pittsburgh,  etc.,  R.  R.  Co.  v.  Sentmeyer,  92 
Pa.  St.  276  (37  Am.  Rep.  684). 

In  Ship  Building  Works  v.  Nuttall,  119  Pa.  St.  149 
(13  Atl.  65),  the  court  say: 

"  The  test  is  general  use.  Tried  by  this  test,  the  saw  of 
the  defendant  is  such  a  one  as  the  company  had  a  right  to 
use,  because  it  is  such  as  is  commonly  used  by  mill  own- 
ers." 

In  Titus  V.  Bradford,  B.  &  K.  R.  Co.,  supra,  one  of  the 
best  considered  cases  on  the  subject  which  we  have  been 
able  to  find,  it  is  said: 
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"  Xo  man  is  held  by  law  to  a  higher  degree  of  skill  than 
the  fair  average  of  his  profession  or  trade,  and  the  standard 
of  due  care  is  the  conduct  of  the  average  prudent  man. 
The  test  of  negligence  in  employers  is  the  same,  and  how- 
ever strongly  they  may  be  convinced  that  there  is  a  better 
or  less  dangerous  way,  no  jury  can  be  permitted  to  say  that 
the  usual  and  ordinary  way,  commonly  adopted  by  those  in 
the  same  business,  is  a  negligent  way  Jor  which  liability 
shall  be  imposed." 

The  evidence  in  this  case  shows — and  the  fact  is  not  dis- 
puted— that  machinery  of  the  character  under  considera- 
tion (referring  more  particularly  to  the   collars   and   set 
screws)  is  in  common  use  in  foundries  and  in  other   like 
shops.     Assuming,  then,  that  the  effort  of  the  respondent 
to  replace  the  belt  while  the  shaft  was  in   rapid   motion 
would  have  been  safe  had  the  set  screw  not  projected,  or  if 
the  collar  had  been  on  the  outside  of  the  bracket,  and  assum- 
ing that  respondent  was  in  ignorance  of  their  actual  condi- 
tion or  location,  was  he  justified  in  assuming  that  there 
was  no  projecting  set  screw  or  that  the  collar  was  outside 
the  bracket?    What  right  had  he  to  assume  anything  of 
the  kind?    If  the  conditions  in  these  respects  were  such  as 
commonly  exist  in  other  shops  and  foundries  where  like 
machinery  is  operated,  then  we  think  it  must  be  conceded 
that  plaintiff  was  himself  negligent  in  attempting  to  re- 
place the*  belt  under  such  circumstances.    He  had  no  right 
to  assume  that  the  shaft  was  smooth,  and  that  there  was  no 
projecting  set  screw,  or  no  collar  inside  the  bracket.    All 
machinery  is  more  or  less  dangerous,  and  it  becomes  the 
duty  of  persons  connected  therewith  to  familiarize  and  ac- 
quaint themselves  with  the  dangers  incident  thereto.    The 
work  in  which  respondent  was  engaged  did  not  involve  any 
5i>ecial  risk  of  which  it  became  appellant's  duty  to  inform 
him.     The  collar  and  set  screw  were  in  plain  sight  when 
the  machinery  was  not  in  action,  and  it  is  well  nigh  in- 


292     HOFFMAN  V.  AMERICAN  FOUNDRY  COMPANY. 

Opinion  of  the  Court  —  GordoNi  J.  [18  Wash. 


conceivable  that  respondent  could  have  worked  around  the 
machinery  for  four  months  without  knowing  its  actual  con- 
dition. He  had  no  right  to  act  on  the  bare  supposition  that 
different  conditions  existed  and  that  machinery  and  appli- 
ances in  common  use  in  the  same  branch  of  business  else- 
where,  were  not  in  use  where  he  was  employed.  In  the  ex- 
ercise of  ordinary  care  and  prudence  he  should  either  have 
ascertained  the  facts,  or  pursued  a  course  known  to  be  safe. 
In  a  case  very  similar  to  the  present  one  this  court  has  said: 

"Men,  when  they  are  working  around  dangerous  ma- 
chinery, must  notice.  Their  faculties  and  senses  are  given 
them  for  the  purpose  of  self-preservation,  and  they  must 
exercise  them  to  a  reasonable  extent.     .     .     . 

"  The  dangers  in  this  instance  were  apparent,  and  the 
law  is  well  settled  that  an  employe  when  he  assumes  his 
employment  takes  the  risk  of  all  apparent  danger.  This 
was  the  doctrine  announced  by  this  court  iif  Week  v.  Fre- 
mont Mill  Co.,  3  Wash.  629  (29  Pac.  215),  and  Jennings 
V.  Tacomu  By.  £  Motor  Co.,  7  Wash.  275  (34  Pac.  937), 
and  is  the  doctrine  of  common  justice  and  right  between 
employer  and  employe,  and  the  doctrine  of  common  sense." 
Olson  V.  McMurray  Cedar  Lumber  Co.,  9  Wash.  500  (37 
Pac.  679). 

See,  also,  Beach,  Contributory  Negligence,  138; 
Wormell  v.  R.  R.  Co.,  supra;  Bailey,  Master's  Lia- 
bility for  Injuries  to  Servants,  p.  169;  Nelson^  v.  Sand- 
ford  Mills,  89  Me.  219  (36  Atl.  79);  Russell  v.  Tillotson, 
140  Mass.  201  (4  N.  E.  231). 

In  this  case  the  slipping  of  the  belt  from  the  pulley  was 
not  due  to  the  condition  of  the  set  screw,  or  to  the  location 
of  the  collar  upon  the  shaft,  or  to  any  defect  in  the  machin- 
ery itself;  as  already  stated,  the  injury  was  due  to  the 
respondent's  effort  to  replace  the  belt.  There  were  Itvo 
methods  by  which  this  could  have  been  done,  one  of  which 
was  perfectly  safe  and  the  other  beset  with  peril  and  dan- 
ger.     The  rule  is  well  settled  that  where  there    are   two 
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methods  by  which  a  service  may  be  performed,  one  perilous 
and  the  other  safe,  an  employe,  who  voluntarily  chooses  the 
perilous  rather  than  the  safe  one,  can  not  recover  for  an 
injury  thereby  sustained.  Bailey,  Master's  Liability  for 
Injuries  to  Servant,  p.  161,  and  authorities  cited. 

Upon  the  entire  record  it  appears  to  us  that  plaintiff  has 
no  cause  of  action  in  law  upon  the  facts  relied  upon,  that 
the  request  of  the  appellant  for  a  direction  of  the  verdict 
should  have  been  granted,  that  the  verdict  is  contrary  to 
law  and  to  the  evidence;  and  the  judgment  must  be  re- 
versed and  the  cause  remanded  with  direction  to  the  lower 
court  to  dismiss. 

Scott,  C.  J.,  and  Dunbae,  Anders  and  Re  a  vis,  JJ., 
concur. 


[No.  2731.    becided  DeceiPber  13,  1897.] 

John  D.  Kellogg,  Respondent,  v.  Christian  Soheuer- 

MAN  et  v>x,y  Appellinta. 

MALICIOUS      PB08BCUTION  —  KVIDENCB  —  STBNOORAPHEB's      NOTES      OF 
TEBTIMOMT  AT  CBIMINAL  TBIAL  —  PBOBABLB  OAUSE  —  PLBADIKO. 

The  admission  In  evidence,  In  an  action  for  malicious  prosecu- 
tion, of  the  complaint  and  warrant  upon  which  plaintiff  had  been 
arrested.  Is  harmless  error,  where  the  defendants  admit  the  pro- 
ceedings before  the  magistrate. 

• 

The  testimony  of  a  third  person  as  to  what  a  party  to  the  ac- 
tion testified  to  In  another  proceeding  Is  admissible,  even  if  the 
jMirty  himself  is  within  the  Jurisdiction  of  the  court  and  capable 
of  testifying  to  what  he  swore  to  on  the  former  trial. 

While  a  stenographer  who  took  notes  of  evidence  In  a  former 
trial  may  testify  in  another  action  concerning  the  testimony  of 
a.  'Witness  or  party  in  such  former  trial,  and  may  refresh  his  mem- 
ory by  reference  to  his  shorthand  notes,  it  is  not  admissible  for 
liim  to  read  directly  from  his  notes  to  the  court  or  Jury. 

In  an  action  to  recover  damages  for  malicious  prosecution  the 
plaintiff  is  not  entitled  to  put  in  evidence  those  portions  of  the 
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testimony  taken  in  the  criminal  proceeding  which  were  improper 
and  irrelevant,  such,  for  instance,  as  the  ill-will  of  the  prosecut- 
ing witness  toward  third  persons. 

In  an  action  for  malicious  prosecution  evidence  tending  to 
show  probable  cause  is  admissible  under  the  general  denial,  with- 
out being  specially  pleaded  as  a  defense.    . 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Judge.    Reversed. 

Blaine  &  DeVries,  for  appellants. 
Lindsay,  King  £  Turner,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  action  was  brought  to  recover  dam- 
ages for  malicious  prosecution.  The  appellant  Christian 
Scheuerman  made  complaint  before  a  justice  of  the  peace 
charging  the  respondent  and  one  Pratley  with  burglary  in 
entering  appellants'  dwelling  hou^.  A  warrant  was  is- 
sued and  the  respondent  and  Pratley  were  arrested.  Pratr 
ley  was  discharged  upon  a  motion  of  the  prosecuting  attor- 
ney and  the  justice  of  the  peace  discharged  respondent, 
who  thereafter  brought  this  action  and  recovered  damages 
in  the  sum  of  $1,500;    whereupon  this  appeal  was  taken. 

It  is  first  claimed  that  the  court  erred  in  admitting  in 
evidence  the  complaint  and  warrant  upon  which  the  re- 
spondent was  arrested,  but  there  is  no  merit  in  this  con- 
tention,, for  the  defendants  admitted  the  proceedings  be- 
fore the  magistrate. 

It  is  next  contended  that  the  court  erred  in  allowing 
proof  by  one  Bolster,  a  stenographer  who  took  the  testi- 
mony given  before  the  justice  of  the  peace,  of  what 
Scheuerman  and  his  wife  there  testified  to.  The  first  ground 
of  objection  is  that  Scheuerman  and  his  wife  were  still  with- 
in tlie  jurisdiction  of  the  court,  and  that  they  should  have 
boon    called  to  prove  what  their  testimony    was,     and 
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the  second  is  that  the  evidence  given  was  not  the  best 
evidence.  There  is  no  foundation  for  the  first  objection. 
The  witness  was  just  as  competent  as  a  matter  of  law  to  tes- 
tify to  what  they  swore  to  as  were  the  Scheuermans.  The 
other  ground  of  the  objection  should  have  been  sustained. 
It  is  contended  by  the  respondent  that  the  witness  only 
used  his  notes  of  the  testimony  to  refresh  his  recollection, 
but  this  is  not  borne  out  by  the  record,  for  he  was  directed 
by  plaintiff's  attorney  to  read  the  testimony  given  by  the 
Scheuermans,  which  he  did,  in  its  entirety. 

in  State  v.  Freidrich,  4  Wash.  204  (29  Pac.  1055),  this 
court  held  that  a  stenographer  who  took  down  testimony 
could  be  asked  as  to  what  the  testimony  was,  and  could  be 
permitted  to  refer  to  his  notes  to  refresh  his  recollection, 
but  that  the  notes  were  not  competent  evidence.  How- 
ever, it  might  be  that  the  action  of  the  court  in  the  mat- 
ter could  be  held  harmless,  considered  with  reference  to  the 
objection  raised  that  it  was  not  the  best  evidence,  for  we 
fail  to  find  any  contradiction  in  their  testimony  here  in 
any  important  particular  of  the  fact  that  they  testified  be- 
fore the  justice  of  the  peace  as  shown  by  the  stenographer's 
report.  In  some  instances  they  claimed  that  they  were  mis- 
taken in  giving  such  testimony,  but  admitted  that  they  had 
so  testified  as  to  certain  parts  which  were  called  to  their  at- 
tention. 

But  it  is  further  contended  by  appellants  that  much  of 
the  testimony  given  before  the  justice  of  the  peace,  and 
especially  on  the  cross-examination  of  Mrs.  Scheuerman, 
was  inadmissible  on  this  trial,  and  tended  to  prejudice  the 
defendants.  The  respondent  objects  to  the  consideration 
of  this  for  the  reason  that  appellants'  brief  does  not  indi- 
cate the  part  of  the  record  where  such  testimony  and  the 
objection  thereto  can  be  found.  It  is  true  it  is  not  stated 
under  the  third  point,  where  the  matter  is  argued,  but  in 
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making  their  statement  of  the  ease  in  the  fore  part  of  their 
brief,  the  appellants  have  specifically  called  attention  to  the 
particular  pages  of  the  record  where  the  objectionable  mat- 
ter may  be  found.  One  of  the  grounds  of  the  objection  was 
that  it  was  improper,  also  that  the  plaintiff  was  not  enti- 
tled to  show  ill  will  on  the  part  of  the  defendants  against 
any  third  person.  But  the  testimony  was  allowed  to  go  in. 
Upon  such  cross-examination  a  number  of  questions  were 
asked  Mrs.  Scheuerman  with  reference  to  her  ill  will 
against  Scheuerman's  half-breed  children.  The  plaintiff 
was  not  one  of  Scheuerman's  children,  but  was  a  child  of 
his  first  wife  and  her  former  husband.  She  was  also  asked 
to  state  if  she  had  not  told  a  certain  party  that  she  was 
bound  to  rid  herself  of  these  Siwash  children,  and  if  she 
did  not  state  that  if  she  thought  old  Scheuerman  would  live 
five  years  she  would  leave  him  at  once.  It  is  unnecessary  to 
set  forth  all  of  these  matters  in  detail,  and  although  the 
witness  in  some  instances  denied  having  made  the  state- 
ments, the  very  fact  that  she  was  asked  many  questions  of 
that  character  may  have  tended  to  prejudice  the  defendants 
upon  this  trial,  and  some  of  the  questions  were  answered 
substantially  in  the  affirmative.  It  is  contended  bv  the 
respondent  that  he  was  entitled  to  have  all  of  the  testimony 
of  the  Scheuermans  given  before  the  justice  of  the  peace 
go  in  evidence  upon  this  trial,  but  this  can  not  be  sustained, 
for  the  fact  that  immaterial  and  irrelevant  testimony  was 
admitted  before  the  justice  of  the  peace  would  be  no 
ground  for  its  admission  in  this  case. 

Another  point  made,  which  it  might  be  well  to  notice,  is 
the  alleged  error  of  the  court  in  not  allowing  the  appellants 
to  prove  what  was  said  by  certain  detectives  to  the  prose- 
cuting attorney  in  their  presence  upon  their  statement  of 
Avhat  they  claimed  to  be  the  facts  relating  to  the  burglary, 
it  being  argued  that  this  proof  was  admissible  for  the  pur- 
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pose  of  showing  probable  cause.  The  respondent  contends 
that  it  was  not  admissible  for  the  reason  that  defendants 
had  not  alleged  probable  cause  for  instituting  the  prosecu- 
tion in  their  answer.  But  under  the  weight  of  authority 
we  are  of  the  opinion  that  they  were  entitled  to  show  this 
under  a  general  denial.    Trogden  v.  Dechard,  45  Ind.  572; 

Rost  V.  HarriSy  12  Abb.  Pr.  446;  Bruley  v.  Rose,  57 
Iowa,  651  (11  K  W.  629);    Folger  v.    Washburn,    137 

Mass.  60. 

It  is  also  contended  by  the  respondent  that  the  ruling 
was  harmless  because  the  jury  in  certain  special  findings 
found  that  the  Scheuermans  acted  maliciously,    that    no 
burglary  had  been  committed  or  attempted,  and  that  such 
remarks  were  based  upon  their  intentional  false  statements. 
Of  course,  what  may  have  been  said  by  the  officers  upon 
their  fabricated  statement  could  have  been  no  justification 
for  the  prosecution.     Nor  was  the  question  of  probable 
-cause  involved  at  all  if  the  Scheuermans,  knowing  no  crime 
had  been  attempted  by  the  plaintiff,  had  conspired  to  get 
him  convicted  upon  a  false  charge.    But  we  are  not  pre- 
pared to  say  that  all  the  statements  of  the  officers  sought 
to  be  proved  were  based  upon  what  Scheuerman  and  his 
wife  related  as  the  facts.    They  at  all  times  maintained  the 
-charge  to  be  true,  and  whatever  facts  existed  independently 
of  their  statements  would  have  a  legitimate  bearing  to  sup- 
port such  contention. 

Reversed  and  remanded  for  a  new  trial. 

Anders,  Gordon  and  Reavis,  J  J.,  concur. 

ON  PETITION  FOR  RK-HEARING. 

Peb  Curiam. — ^Respondent  has  filed  a  petition  for  a  re- 
hearing in  this  cause,  his  counsel  claiming  that  the  reading 
of  the  long  hand  notes  in  evidence  by  the  stenographer 
was  with  the  consent  of  the  defendants'  attorney.  The  re- 
-cord  is  not  clear  as  to  this.    There  is  an  expression  or  two 
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which  might  justify  respondent's  contention,  but  it  ap- 
pears that  the  appellants'  attorney  made  several  objections 
to  the  evidence  and  the  reading  of  it.  It  appears  that  he 
did  not  understand  that  he  had  consented  that  the  long 
hand  notes  might  be  read.  If  the  ordinary  rules  relating 
to  the  admission  of  testimony  are  to  be  varied  by  consent 
of  parties  the  record  should  show  the  coiusent  clearly.  But 
conceding  that  the  respondent  is  right  in  this  contention 
it  could  not  affect  the  result,  because  some  of  the  evidence 
was  objectionable  in  any  form,  and  the  questions  were  duly 
saved,  consequently  it  would  make  no  difference  with  the 
disposition  of  the  appeal. 
Rehearing  denied. 


[No.  2733.    Decided  December  13, 1897. J 

C.  M.  Sheafe,  Receiver  of  Washington  Savings  Bank, 
Respondent,  v.  The  City  of  Seattle,  Appellant. 

MUNICIPAL  CORPORATIONS  —  8TBKKT  A88B8SMBNTS  —  C0MPR0MI8B  WITH 
ABCTTING  OWNERS — ACTION  ON  CLAIMS  —  PRIOR  PRKBKNTMKNT  TO^ 
COUNCIL. 

It  is  within  the  power  of  a  city  to  compromise  with  the  own- 
ers of  property  abutting  upon  a  street  improvement  and  accept 
a  less  sum  from  them  than  the  assessments  levied  against  them^ 
but  in  that  case  the  city  becomes  liable  to  a  warrant  holder  for 
the  payment  from  its  general  fund  for  the  amount  of  the  assess- 
ment remitted  by  it. 

The  provision  of  the  charter  of  the  city  of  Seattle  requiring  & 
statement  of  claim  to  be  filed  with  the  city  clerk  or  presented  to 
the  city  council  before  action  can  be  instituted  thereon  applies 
only  to  claims  for  damages  arising  in  tort 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 
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John  K.  Brown,  and  F.  B.  Tipton,  :for  appellant. 
Clise  &  King,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  was  an  action  to  recover  upon  a  war- 
rant issued  upon  a  special  fund  created  to  pay  the  expense 
of  grading  a  street.     The  complaint  alleges  that  after  the 
completion  of  the  improvement  the  city  compromised  with 
the  various  owners  of  property  abutting  on  said  street,  and 
accepted  from  them  amounts  less  than  the  sums  assessed 
against  such  property,  in  consequence  whereof  the  special 
fund  upon  which  plaintiff's  warrant  was  drawn  was  insuffi- 
cient to  pay  the  same.    A  demurrer  to  the  complaint  was 
overruled,  and  as  an  affirmative  defense  the  city  set  up  that 
the  claim  upon  which  plaintiff  sued  was  not  presented  to 
the  city  council  or  filed  with  the  clerk  within  six  months 
after  the  time  when  the  claim  for  damages  accrued.    A  de- 
murrer to  the  affirmative  defense  was  sustained  and  judg- 
ment entered  for  the  plaintiff  on  the  trial,  and  it  is  from 
that  judgment  that  this  appeal  is  taken.     But  two  errors 
are  assigned.    First,  the  overruling  of  the  demurrer  to  the 
complaint.     Second,  the  sustaining  of  the  demurrer  to  the 
affirmative  defense  in  the  answer.     In  support  of  the  first 
assignment  it  is  urged  that  the  city  was  without  power  to 
compromise  with  the  property  owners,  or  to  accept  less 
than  the  sums  assessed  against  the  property;    that  the  at- 
tempted compromise  was  and  is  ultra  vires,  and  that  the 
balance  can  still  be  collected.    We  cannot  agree  with  this 
pKDsition.     The  city  council  had  authority  in  the  first  in- 
stance to  make  the  improvement  at  the  expense  of  the  gen- 
eral fund  of  the  city,  or  of  the  owners  of  the  property  abut- 
ting the  improvement;    and  the  whole  question  as  to  the 
method  of  paying  the  cost  of  improvement  or  apportion- 
ing it  was  with  the  council.    The  case  differs  from  that  in 
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which  liability  is  sought  to  be  established  upon  the  ground 
of  neglect  and  failure  to  act.  Here  the  right  to  recover 
is  based  upon  an  aflB.rmative  act;  and  the  council,  having 
the  power  to  determine  what  portion  of  the  expense  a  par- 
ticular piece  of  property  should  bear,  might  well  compro- 
mise and  accept  from  the  owner  a  less  sum  than  that  origin- 
ally assessed  against  his  property.  No  prejudice  to  the 
warrant  holder  results  therefrom.  The  effect  of  it  is 
merely  to  make  the  city  liable  for  the  difference,  and  this 
is  what  the  council  might  have  done  in  the  first  instance. 
The  demurrer  to  the  complaint  was  properly  overruled. 
Nor  do  we  think  that  the  plaintiff  was  required  to  file  with 
the  clerk  of  the  city,  or  present  to  the  council,  a  statement 
of  his  claim.  The  provision  of  the  city  charter  which  re- 
quires that  course  relates  to  claims  for  damages  arising  in 
tort.    The  judgment  was  right,  and  it  is  affirmed. 

Ajtders,  Dunbar  and  Re  avis,  JJ.,  concur. 


[No.  2662.    Decided  December  16, 1897.] 

j  J§  gg|  D.  McDonald  et  aL,  Respondents,  v.   Nellie   Lewis, 

Appellant. 

AWABD  —  8ETTINO  ABIDE  —  REFUSAL   OF  CONTRA CTOR    TO    ACCKPT  —  MR- 
CHANIc'fl   LIEN  —  DELAY  IN  ENFORCEMENT  —  ESTOPPEL. 

An  award  of  arbitrators  may  be  set  aside  by  a  court,  although, 
not  fraudulent  nor  made  with  the  intent  of  acting  unfairly  in  the 
matter,  if  it  appears  to  be  unfair  to  one  of  the  parties  for  the  rea,- 
son  that  the  action  of  the  arbitrators  was  based  upon  Insufricien.^ 
knowledge  of  the  matters  in  controversy,  and  that  they  refuse^ 
to  receive  information  to  properly  guide  them  in  the  discharge 
of  their  duties. 

The  fact  that  contractors  for  the  erection  of  a  building,  af^er 
promptly  objecting  to  an  award  of  arbitrators  and  filing  a  lleix 
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on  the  building,  delay  nearly  the  full  period  of  time  before  com- 
mencing an  action  to  foreclose  their  lien  and  set  aside  the  award 
would  not  estop  them  from  recovering. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  Hjckman  Moore,  Judge.    Affirmed. 

Smith  &  CoUy  for  appellant. 

Brinker,  Jones  &  Richards^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiffs  contracted  with  appellant 
Lewis  to  erect  a  three-story  stone  and  brick  building  for 
her.  The  building  was  completed  and  a  disagreement 
arose  between  the  parties  with  reference  to  the  amounts 
due  for  materials  and  extra  work  relating  to  certain  changes 
in  the  plans  and  specifications,  for  delay  in  completing  the 
building,  and  in  relation  to  the  manner  of  payment,  etc. 
Arbitrators  were  chosen  by  the  parties  under  the  contract 
for  the  purpose  of  settling  the  matters  in  dispute.  An  ar- 
bitration was  had  but  the  plaintiffs  refused  to  be  bound  by 
their  decision,  and  thereafter  filed  liens  for  extra  work  and 
material  and  brought  this  actipn  to  set  aside  the  award  and 
foreclose  the  liens.  The  defendant  Lewis  has  appealed 
from  the  judgment  in  their  favor. 

It  is  first  contended  that  the  court  improperly  set  aside 
the  decision  of  the  arbitrators.  It  was  not  contended  by 
the  plaintiffs  upon  the  trial  that  the  arbitrators  acted  fraud- 
ulently. It  is  claimed  that  the  award  was  unfair  and  un- 
just to  the  plaintiffs,  and  was  based  upon  an  imperfect  and 
insufficient  understanding  by  the  arbitrators  of  the  mat- 
ters in  controversy,  and  that  they  did  not  undertake  to  in- 
form themselves  thereof,  but,  on  the  contrary,  refused  the 
plaintiffs  a  hearing. 

It  appears  that  the  arbitrators  acted,  in  deciding  the 
inatters  in  dispute,  substantially  on  the  contract,  plans  and 
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specifications  originally  entered  into,  by  comparing  what 
the  contract  called  for  with  the  structure  as  completed.  It 
also  appears  that  said  contract,  plans  and  specifications  were 
by  agreement  of  the  parties  changed  in  a  number  of  re- 
spects during  the  progress  of  the  erection  of  the  building, 
and  of  these  matters  the  arbitrators  had  no  knowledge  in 
some  instances  and  but  an  imperfect  knowledge  in  others. 
It  appears  that  upon  the  morning  of  the  day  upon  which 
the  arbitration  was  had  one  of  the  plaintiffs  was  present 
with  the  arbitrators  and  also  one  Lewis,  the  son  of  the  ap- 
pellant, who  acted  as  her  agent,  and  that  they  got  into 
some  altercation  respecting  the  matters  in  controversy, 
whereupon  they  were  informed  by  the  arbitrators  that  they 
could  get  along  better  without  them,  and  they  were  direct- 
ed to  leave,  which  they  did.  One  of  the  contentions  of  thp 
appellant  is  that  the  arbitrators  were  justified  in  refusing 
to  hear  the  parties  in  consequence  of  their  quarreling.  But 
it  does  not  appear  that  the  conduct  of  the  parties  was  such 
or  the  altercation  so  serious  that  they  could  not  have  been 
heard  to  state  their  respective  claims.  Later  in  the  day  one 
of  the  plaintiffs  appeared  again  before  the  arbitrators,  and 
was  not  given  a  hearing  or  an  opportunity  to  be  heard,  but 
was  told  to  go  away  and  informed  that  Lewis  had  been 
there  and  they  had  sent  him  away;  and  the  arbitrators 
concluded  their  hearing  and  rendered  their  decision. 
Plaintiffs  immediately  objected  to  it  and  proceeded  as 
stated. 

We  are  of  the  opinion  that  the  action  of  the  court  in  set- 
ting aside  the  award  should  be  sustained.  While  it  is  not 
shown  that  the  arbitrators  intended  to  act  unfairly  in  the 
matter,  it  clearly  appears  that  they  were  not  sufficiently  in- 
formed in  the  premises,  and  that  the  same  was  not  due  to 
ajiy  negligence  or  misconduct  upon  the  part  of  the  plain- 
tiffs.   It  appears  from  the  testimony  that  a  different  deci- 


McDonald  v.  lewis.  303 

Dec.  1897.]         Opinion  of  the  Court — Scott,  0.  J. 

sion  would  have  been  reached  with  respect  to  a  number  of 
items,  if  the  arbitrators  had  been  fidly  informed  of  the 
agreed  changes;  and  the  award  based  upon  such  premises 
was  an  unfair  one,  and  having  been  promptly  objected  to 
by  the  plaintiffs  should  not  be  allowed  to  stand. 

The  appellant  contends  because  the  plaintiffs  delayed 
nearly  the  full  period  of  time  before  commencing  their  ac- 
tion to  foreclose  the  liens  they  should  be  held  estopped 
from  recovering  in  this  action,  but  as  they  objected  to  the 
award  without  delay  and  at  no  time  acquiesced  therein  this 
contention  should  not  be  sustained. 

It  is  further  contended  by  the  appellant  that  the  court 
after  setting  aside  the  award  erred  in  its  findings  with  re- 
spect to  a  number  of  items  in  controversy  which  were  al- 
lowed to  the  plaintiffs.  The  court  allowed  some  claims 
and  disallowed  others  in  favor  of  the  respective  parties,  and 
the  aggregate  of  its  allowance  to  the  plaintiffs  exceeded 
the  amount  awarded  them  by  the  arbitrators  by  several  hun- 
dred dollars.  We  deem  it  unnecessary  to  set  forth  the 
items  in  controversy  in  detail  and  the  evidence  bearing 
upon  each.  We  have  read  the  entire  evidence  and  consid- 
ered the  points  argued,  and  do  not  think  that  enough  is 
shown  to  warrant  us  in  modifying  or  changing  the  respec- 
tive amounts  allowed. 

Affirmed. 

DiTNBABy  AiTDBBS,  GoBDON  and  Eeavis,  JJ.,  concur. 
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[No,  2664.    Decided  December  17, 1897.] 

Harris  Elster,  Respondent,  v.  The  City  of  Seattle^ 

Appellant. 

DEFECTIVE   SIDEWALK  —  EVIDENCE — LIABILITY  OP  CITY — C0N8TKUCTIVE 

NOTICE  OF   DEFECT. 

The  admission  of  evidence  as  to  the  condition  of  a  sidewalk 
a  week  or  more  after  an  accident  thereon  is  not  prejudicial  error, 
when  the  evidence  is  merely  cumulative  of  testimony  describing 
the  walk  at  the  time  of  the  accident 

In  an  action  against  a  city  for  injuries  received  by  reason  of 
a  fall  resulting  from  the  defective  condition  of  a  sidewalk,  eyl> 
dcnce  of  injuries  received  by  others  at  the  same  place  prior  to 
the  accident  is  admissable  on  the  ground  of  being  descriptlve- 
of  the  condition  of  the  walk,  and  also  as  tending  to  show  construc- 
tive notice  to  the  city  of  its  dangerous  character. 

Where  a  defect  in  a  sidewalk  was  a  matter  of  public  notoriety 
in  the  neighborhood  and  well  known  by  almost  every  one  trav- 
eling the  walk,  the  city  must  be  held  to  have  had  constructive 
notice  of  the  defect. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Thomas  J.  Humes,  Judge.    Affirmed. 

John  K.  Brown,  and  F,  B,  Tipton,  for  appellant. 

Will  H.  Thompson,  John  E.  Humphries,  and  E.  P, 
Edsen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  appeal  from  the  judgment  of  the 
superior  court  of  King  county  allowing  damages  to  respon- 
dent for  an  injury  sustained  by  falling  on  a  sidewalk 
in  the  city  of  Seattle  and  breaking  his  leg  by  said  fall. 
It  appears  from  the  testimony  in  this  case  that  at  the  place 
where  the  respondent  fell  one  plank  was  slightly  raised 
above  the  other,  and  when  the  respondent  stepped  on  the 
lower  plank  it  sank  some  three  or  four  inches  lower,  hia 
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foot  was  caught  under  the  upper  plank,  and  he  was  thrown 
to  the  sidewalk,  by  which  accident  the  injury  was  sustained. 
A  judgment  was  rendered  against  the  city  for  $1,200. 

There  are  several  assignments  of  error  set  forth  by  the 
appellant,  but  we  think  they  are  all  without  substantial 
merit.     The  first  objection  is  as  to  the  admission  of  the 
testimony  of  witness  Hines,  who  testified  to  the  condition 
of  the  walk  a  week  or  ten  days  after  the  accident  occurred. 
This,  in  any  event,  was  only  cumulative    evidence,  and 
could  not  have  been  prejudicial  from  the  fact  that  he  de- 
scribed the  condition  of  the  sidewalk  the  same  as  it  was  de- 
scribed by  the  other  witnesses  who  saw  the  walk  at  or  about 
the  time  of  the  accident.    And  there  seems  to  be  no  sub- 
stantial dispute  as  to  the  condition  of  the  sidewalk  at  that 
place.    The  respondent  himself  testified  as  to  exactly  how 
the  accident  occurred  and  that  his  leg  went  so  far  in  under 
the  upper  board  that  he  had  to  take  both  of  his  hands  to 
pull  it  out  after  he  was  hurt.    Some  objection  is  also  made 
to  the  testimony  of  John  Wiley,  who  testified  to  having 
been  hurt  at  identically  the  same  place  and  in  the  same 
way  some  week  or  ten  days  prior  to  the  time  when  the  ac- 
cident happened  to  the  respondent,  excepting  that  his  heel 
had  been  wedged  in  between  the  boards  instead  of  his  toes, 
and  the  only  result  was  the  wrenching  of  his  leg.     He 
towever  testified  before  he  got  through  that  he  noticed 
the  walk  some  week  or  ten  days  afterwards,  when  some  lit- 
tle girls  were  playing  upon  it — ^which  was  about  the  time 
the  accident  happened  to  the  respondent — ^and  that  it  was 
then  in  the  same  condition.    Objection  is  made  to  the  tes- 
tiznony  of  Wiley  and  Gottstein  in  relation  to  their  being 
hurt  at  this  place  prior  to  this  time,  but  we  think  that 
this  testimony  was  simply  descriptive  of  the  condition  of 
the  walk  and  nothing  more;     at  all  events,  so  far  as  the 
character  of  testimony  which  is  objected  to  on  the  ground 
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of  time  is  concerned,  it  was  at  least  material  as  tending  to 
prove  notice  to  the  city  of  the  condition  of  the  sidewalk. 
The  testimony  thronghont  shows  that  the  stringers  under 
this  walk  were  rotten,  and  that  in  any  event  the  walk  was  in 
such  a  condition  that  the  expiration  of  a  week  or  two  weeks 
could  not  possibly  make  any  material  difference.  Kosen- 
thal  testified  that  he  examined  the  walk  in  the  afternoon 
of  the  day  on  which  the  accident  occurred,  and  described 
it  substantially  as  it  was  described  by  the  other  witness, 
stating  that  he  stepped  on  the  plank  and  that  it  went  down 
in  the  manner  alleged  by  the  respondent,  that  the  boards 
were  not  nailed,  that  the  stringers  were  decayed,  and  that 
there  was  nothing  to  prevent  an  accident  occurring  in  the 
manner  in  which  this  is  alleged  to  have  occurred.  Oott- 
stein,  who  had  also  fallen  in  this  particular  place  and  had 
been  slightly  injured,  testified  to  the  description  of  these 
boards,  and  a  part  of  his  description  was  as  follows: 

"  At  night  time  going  down  there  you  coiild  not  very 
well  see  it;  your  foot  would  run  against  it  and  catch  and 
go  under  that  board  and  over  you  would  go." 

And  in  answer  to  some  interrogatories  as  to  the  condi- 
tion of  the  upper  board,  after  stating  that  he  did  not  be- 
lieve the  upper  board  was  ever  fitted  in  there  at  all,  the 
question  was  asked: 

"Was  it  in  such  a  condition  that  it  could  have  been 
pressed  right  down  by  the  other  board? 

A. — No,  sir,  it  could  not  have  be^  pressed  in  there. 

Q. — ^Why  could  it  not? 

A. — ^Because  it  was  too  large.  There  was  not  space 
enough  for  that  board  to  go  in  there. 

Q. — ^What  was  the  condition  of  the  board  on  the  upper 
side? 

A. — That  was  in  very  bad  condition. 

Q. — Tell  the  jury  what  was  the  matter  with  that  board? 

A. — ^Well,  I  say  the   board   was   rotten;     it    was    all 


\ 


EL8TER  V.  SEATTLE.  *  307 

Dec.  1897.]  Opinioo  of  the  Coart — Dukbar,  J. 

smootlied  down  on  one  end  where  it  seemed  that  people 

had  worn  it  so  much  stepping  on  it. 

Q. — ^What  effect  would  it  have  when  you  stepped  on  ijl 
A. — ^It  would  sink  under.     It  seemed  as  if  there   was 

nothing  under  it  to  hold  it  up." 

And  on  the  question  of  notice  the  witness  Gottstein  tes- 
tified that  "  a  man  with  a  good  eyesight  could  see  it  from 
the  hill,  about  a  block  and  a  half  away,"  find  that  "  A  long 
legged  man  could  take  a  long  step  and  get  over  it." 

It  is  conceded  by  the  counsel  for  the  appellant  that  it  is 
the  duty  of  municipalities  to  make  a  reasonable  investiga- 
tion of  their  walks  in  order  to  examine  all  defects  therein, 
latent  as  well  as  patent.  He  says,  however,  that  no  such 
evidence  was  introduced  by  respondent  tending  to  show 
that  such  inyestigation  was  not  made.  This  is  the  very 
kind  of  evidence  that  the  appellant  is  objectrug  to,  viz.,  the 
evidence  of  different  witnesses  who  testified  over  the  objec- 
tions of  the  appellant  that  if  they  had  gone  there  for  the 
purpose  of  inspecting  the  sidewalk  they  would  have  noticed 
this  defect.  In  addition  to  this,  the  witness  Davis  testified 
that  he  had  traveled  this  street  for  a  year  and  a  half  imme- 
diately prior  to  the  time  that  the  accident  occurred,  that 
the  street  had  been  in  a  bad  condition  in  that  place  all  the 
time,  and  that  the  stringers  underneath  were  rotten;  and 
Tvhen  asked  how  he  knew  they  were  rotten,  his  reply  was : 

"  You  could  see  it  plainly  with  the  eye  that  the  stringers 
Tvexe  all  rotten  out,  but  this  one  in  the  center  was  settled 
altogether." 

He  also  stated  that  it  was  his  custom  to  take  care  that  he 
did  not  step  on  this  particular  board — ^that  he  always 
walked  around  it  towards  the  other  edge. 
-  There  are  only  two  questions  in  this  case  on  the  merits, 
viz. :  (1)  Was  this  an  unavoidable  accident,  and  (2)  was 
the  defect  so  hidden  that  actual  notice  must  have  been 
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given  to  the  city?  On  tlie  first  proposition^  we  think  that 
it  was  plainly  a  dangerous  trap.  On  the  second,  outside  of 
the  testimony  of  Gottstein,  which  was  hearsay  testimony 
but  which  was  introduced  without  objections  and  without 
any  motion  to  strike,  that  the  city  had  had  actual  notice, 
the  testimony  convinces  us  that  the  defect  was  of  such  a 
character  that  the  city  must  have  had  constructive  notice  of 
it.  It  seems  that  it  was  a  matter  of  public  notoriety  in  the 
neighborhood  and  was  well  known  by  almost  every  one  who 
had  traveled  that  street  excepting  the  officers  of  the  city 
whose  business  it  was  to  make  an  inspection  of  the  walks 
and  to  discover  such  defects. 

We  believe  the  instructions  of  the  court  to  be  right,  that 
the  case  was  legally  tried  upon  its  merits  and  that  no  preju- 
dicial error  was  committed  by  the  court,  and  the  judgment 
will  therefore  be  affinned. 

Scott,  C.  J.,  and  Aitoebs,  Goedon  and  Reavis,  JJ., 
concur. 


I  18   S08|  [No.  2682.    Decided  December  17, 1897.] 

m   80fl{ 

John  U.  Brookman  ei  ux.,  AppellantSf  v.  State  In- 
surance Company  of  Oregon,  Respondent. 

MABRIBD  WOMKN — SEPARATE   PBOPEBTY — ^PBOVINCB  OF  JUBT. 

Although  property  acquired  subsequent  to  marriage  in  the 
conduct  of  business  by  either  spouse  raises  a  presumption  in  favor 
of  its  being  community  property,  such  presumption  is  rebuttable. 

Under  the  statutes  of  this  state  (Bal.  Code,  §§4602-4504),  a 
married  woman  has  the  right  to  lease  a  farm  and  prosecute  the 
business  of  farming  as  her  separate  business,  entitling  her  to 
the  products  and  increase  of  the  business  as  her  separate  prop- 
erty. 
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A  court  em  in  assaming  the  functions  of  a  Jury,  and  direct- 
ing their  verdict,  when  there  is  sufficient  testimony  upon  the  ma- 
terial issues,  although  contradictory,  to  go  to  the  jury  to  deter- 
mine the  questions  of  fact  raised. 

Appeal  from  Superior  Court,  King  County. — Hon. 
liiCHABD  OsBORN,  Judge.    Reversed. 

R.  F.  Laffoon,  for  appellants. 
Hastings  &  Stedmany  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  appellants,  who  were  the  owners  of  a 
certain  farm,  leased  the  same  in  January,  1894,  to  one  0. 
T.  B.  Hall,  a  married  woman,  for  the  term  of  one  year.    It 
is  alleged  by  the  appellants  that  it  was  understood  that  the 
hay  crop  then  growing  on  the  premises  should  remain  and 
be  subject  to  the  control  of  the  lessors,  that  the  hay  should 
lie  cared  for  and  harvested  by  said  Hall,  and  that  the  lessors 
should  have  the  selling  of  it;    that  out  of  the  proceeds  they 
should  retain  any  costs  they  might  be  put  to  in  selling  the 
SI  me,  the  sum  of  $300  and  the  amount  of  a  note  of  $105, 
the  rent  reserred,  and  the  remainder,  if  any,  they  were  to 
pay  over  to  said  C.  T.  B.  Hall,  the  lessee.    A  lease  and 
mortgage  were  executed  and  were  delivered  simultaneously 
CD  the  27th  day  of  April,  1894,  although  the  date  of  the 
lease  was  in  January,  1894.     The  testimony  of  Anderson 
explains  the  seeming  difference  in  respect  to  the  dates  of 
the  lease  and  mortgage.     The  mortgage  was  filed  for  re- 
cord August  11,  1894,  and  on  July  27,  1894,  the  respond- 
ent sued  out  an  execution  against  the  property  of  C.  J. 
Hall,  the  husband  of  C.  T.  B.  Hall,  and  G.  B.  Hall,  his 
brother,  and  levied  upon  the  hay  raised  upon  the  farm 
a£oresaid  during  the  summer  of  1894  under  the  claim  that 
the  hay  was  the  property  of  the  said  C.  J.  and  G.  B.  Hall. 
It  was  sold  under  the  execution  and  bought  in  by  the  re- 
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spondent.  Appellants  then  commenced  this  action  to  re- 
cover the  possession  of  said  hay.  The  respondent  demurred 
to  the  complaint  for  want  of  sufficient  facts,  in  that  the 
mortgagee  could  not  maintain  this  action.  The  trial  court 
sustained  the  demurrer  and  the  appellants  appealed  to  this 
court  The  judgment  pf  the  lower  court  in  sustaining  the 
demurrer  was  reversed  and  the  case  sent  back  for  further 
proceedings  (15  Wash.  29).  So  that  all  questions  of  the 
sufficiency  of  this  complaint  were  passed  upon  by  this  court 
when  it  was  here  before,  and  that  decision  is  the  law  of  this 
case  so  far  as  the  jsufficiency  of  the  complaint  is  concerned. 

At  the  close  of  the  testimony,  on  motion  of  the  respond- 
ent, the  court  took  the  case  from  the  jury  and  submitted 
to  the  jury  only  the  question  of  the  value  of  the  hay.  This 
action  of  the  court  is  alleged  as  error. 

We  think  there  was  sufficient  testimony  offered  in  this 
case  to  go  to  the  jury.  The  case  cited  by  the  respondent, 
viz.,  Abbott  V.  Wetherbyy  6  Wash.  512  (36  Am.  St  Rep. 
176,  33  Pac.  1070),  is  not  a  case  in  point  It  is  true  that 
the  presumptions  of  community  property  had  attached  un- 
der certain  circumstances,  but  these  presumptions  can,  of 
course,  always  be  overcome  by  testimony  showing  that  a 
different  state  of  facts  really  exists.  Under  our  statute 
there  is  no  question  but  that  Mrs.  Hall,  although  a  mar- 
ried woman,  had  a  right  to  lease  a  farm  and  prosecute  the 
business  of  farming  in  her  separate  interests,  and  her  testi- 
mony in  this  case,  if  the  jury  believed  it  to  be  true,  would 
constitute  this  business  her  separate  business. 

It  is  contended  by  the  appellants  that  hay  was  sold  which 
was  not  levied  upon,  and  was  sold  after  the  mortgage  which 
purported  to  convey  the  hay  to  the  respondent  in  this  case 
had  been  properly  recorded.  This  is  a  question  of  fact 
^,vhich  the  jury  had  a  right  to  determine  from  the  teati- 
mon  v> 


QAFFNEY  v.  JONES.  311 


Dec.  1897.]  Syllabus. 


Whether  the  haj  was  mixed  by  the  appellants  as  claimed 
by  tLe  respondent  is  another  question  upon  which  the  testi- 
mony is  in  conflict.  The  questions  of  who  was  in  charge 
of  thiB  farm  at  the  time  the  levy  was  made,  and  of  whether 
Hall  assumed  to  be  the  owner  of  the  property  or  whether 
he  denied  any  ownership  in  the  same  are  flatly  contradicted 
by  the  testimony  of  the  different  witnesses  who  testified  in 
this  ca$c;  and  so  it  might  be  said  of  every  material  proposi- 
tion involved. 

Tlierc  having  been  sufficient  testimony  to  go  to  the  jury, 
the  court  erred  in  assuming  the  functions  of  the  jury,  and 
the  judgment  will  therefore  be  reversed  with  instructions 
to  grant  a  now  trial. 

SooTT,  C.  J.,  and  Ain>EBS  and  Bbavis,  JJ.,  concur. 

GonyoN,  J.,  not  sitting. 


[Na2711.   Decided  December  17, 1807.] 

Mary  A.  Gappney,  Respondent,y.  R.  S.  Jones,  Appellant. 

ATTOHNET     AND     CUCMT  —  CONTBACTB  —  PURCHASE     BY    ATTORNEY     OF 

GOODS  LEVIED  ON  IN  CLIENT'S  ACTION. 

Where  an  attorney,  after  having  obtained  a  judgment  for  his 
client  and  a  levy  of  execution  upon  a  quantity  of  brick  to  satisfy 
same,  agrees  with  his  client  to  bid  in  the  brick  himself  and  turn 
over  to  the  client  the  excess  of  the  bid  over  the  amount  of  a  prior 
mortgage  on  the  brick,  and  the  attorney  subsequently  dismisses 
tlio  levy  and  purchases  the  brick  at  private  sale  on  his  own  ac- 
cottnt  from  the  Judgment  debtor,  he  is  liable  to  his  client  for 
any  excess  in  value  of  the  brick  over  the  mortgage  lien  thereon 
at  the  time  of  purchase  by  him,  up  to  the  full  sum  of  her  judg- 
ment. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 
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John  Arthur  (Brinker,  Jones  &  Richards^  of  countel), 
for  appellant. 

J.  H.  AUen,  John  H.  PoweUy  and  Jay  C.  Allen,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^The  complaint  in  this  case  alleges  substan- 
tiaUv  that  the  defendant  under  employment  as  attorney 
at  law  by  the  plaintiff  had  prosecuted  an  action  in  favor 
of  plaintiff  and  against  one  John  W.  Megrath  et  al.  for  a 
large  sum  of  money,  that  in  said  action  judgment  was  ob- 
tained against  said  Megrath  et  al.  for  the  sum  of  $1,161.29, 
and  that  upon  appeal  to  the  supreme  court  this  judgment 
was  modified  and  affirmed  to  the  extent  of  $861.29  and 
awarding  the  costs  on  appeal  amounting  to  $41.50  to  the 
plaintiff;  that  during  the  pendency  of  said  action  in  the 
supreme  court  the  defendant,  as  plaintiff's  attorney, 
caused  a  writ  of  execution  to  issue  in  said  cause,  and  caused 
the  same  to  be  duly  levied  upon  480,000  bricks,  the  proper- 
ty of  the  said  John  W.  Megrath,  and  of  the  value  of  $2,000, 
and  that  said  brick  were  duly  advertised  for  sale  on  the 
thirtieth  day  of  June,  1894;  that  on  the  said  thirtieth  of 
June,  1894,  and  prior  to  the  time  advertised  for  the  sale 
of  said  bricks,  said  defendant,  as  attorney  for  the  plaintiff, 
and  without  her  knowledge  or  consent,  directed  the  sheriff 
to  release  the  bricks  from  the  levy  of  the  writ,  and  that 
thereupon  the  sheriff  did  so  release  them;  that  thereafter 
the  said  defendant  without  the  knowledge  or  consent  of  the 
plaintiff  entered  into  an  agreement  with  Megrath  whereby 
Megrath  executed  and  delivered  a  bill  of  sale  whereby  he 
sold  and  conveyed  to  the  defendant  said  bricks  and  all 
thereof;  during  all  of  which  time  the  defendant  was  act- 
ing as  attorney  for  the  plaintiff.  The  agreement  above 
ferred  to  is  made  a  part  of  the  complaint. 
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It  is  alleged  that  defendant  sold  and  disposed  of  the 

bricks  for  his  own  use  and  benefit.    The  plaintiff  demands 

that  the  defendant  pay  to  her  the  value  of  the  bricks  and 

that  he  apply  the  proceeds  derived  from  the  sale  of  said 
bricks  upon  the  plaintiff's  judgment  mentioned  above,  viz., 

the  sum  of  $861.29  and  $35  as  costs  together  with  interest 
upon  the  same.  The  answer  is  very  voluminous  and  sets  up 
a  great  deal  of  evidentiary  matter.  The  material  allega- 
tions, however,  are  to  the  effect  that  the  plaintiff  refused  to 
buy  these  bricks  in  at  execution,  and  that  the  defendant 
notified  the  plaintiff  that  if  she  would  not  do  so  he  would 
buy  them  for  himself,  to  which  the  plaintiff  consented. 
'  The  instruction  to  the  jury  was  as  follows: 

^  If  you  believe  from  a  preponderance  of  the  evidence 
in  this  case  that  the  defendant,  Jones,  has  taken,  sold,  or 
otherwise  disposed  of  any  or  all  of  the  brick  described  in  the 
pleadings  and  that  the  value  of  such  brick,  if  any,  at  the 
time  they  were  acquired  by  the  defendant,  exceeds  the  sum 
of  $500.20,  then  you  will  find  a  verdict  for  the  plaintiff, 
against  the  defendant,  for  the  amount  of  such  excess,  pro- 
vided, however,  that  you  will  not  find  for  the  plaintiff  in  a 
«um  greater  than  $896.29,  with  interest  thereon  at  eight 
per  cent,  per  annum  from  May  26th,  1894,  to  this  time. 
Should  you  find,  from  a  preponderance  of  the  evidence  in 
this  cause,  that  there  was  no  such  excess,  you  will  find  a  ver- 
<Iict  for  the  defendant." 

It  is  claimed  by  appellant  that  this  instruction  took  from 
the  juiy  the  right  to  detennine  questions  of  fact  which  are 
raised  by  the  pleadings.  We  have  examined  the  record  in 
this  case  and  are  satisfied  both  from  the  evidence  admitted 
and  that  which  was  offered  by  the  appellant  and  rejected — 
although  we  think  that  the  portion  rejected  was  absolutely 
immaterial,  and  indeed  a  great  deal  that  was  admitted  was 
immaterial — that  the  instruction  was  correct  and  all  the 
instruction  that  could  have  been  given  in  this  case.  From 
the   respondent's  testimony  it  appears  that  the  execution 
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was  levied  on  a  lot  of  bricks  which  had  a  prior  mortgage  of 
something  over  $400  upon  them,  and  this,  together  with 
the  costs  accrued,  is  the  sum  of  $500.20  referred  to  in  the 
instruction.  The  substance  of  all  the  lengthy  correspond- 
ence between  the  appellant  and  the  respondent  is  that  after 
the  appellant  had  failed  to  prevail  upon  the  respondent 
to  purchase  these  bricks  as  he  advised  her,  no  doubt  think- 
ing that  such  a  purchase  would  be  a  good  investment  for 
her,  he  made  the  following  proposition  to  her: 

"  Now,  while  you  do  not  care  for  the  brick,  yet  I  know 
as  a  business  man  that  there  can  be  money  made  in  buying 
those  brick  on  your  judgment^  and  if  you  will  give  me  per-^ 
mission  to  do  so,  I  will  buy  them  in  your  name  and  pay 
you  the  diflFerence  between  the  mortgage  which  I  have  to 
pay  off  and  which  is  now  on  them  and  what  I  bid  for  the 
brick,  and  then  I  will  hold  the  brick  myself  as  a  specula- 
tion, paying  you  of  course  the  $62.20  already  paid.  I 
laould  rather  do  this  bv^siness  for  yoUy  as  you  are  m,y  client 
and  I  think  it  is  to  your  interest  to  do  it,  but  if  you  do  not 
want  them  I  would  like  to  buy  them  in  this  way  for  my- 
self." 

After  some  further  correspondence  showing  that  the  re- 
spondent had  evidently  misunderstood  the  proposition  of 
the  appellant,  thinking  that  he  proposed  to  pay  off  her 
judgment,  and  after  it  was  made  plain  to  her,  we  think, 
by  the  appellant  that  he  only  promised  to  pay  her  the  dif- 
ference between  the  mortgage  and  what  he  was  compelled 
to  bid  for  the  brick,  the  proposition  was  accepted  by  the 
respondent.  It  seems,  however,  that  instead  of  buying  in 
the  brick  the  appellant  had  the  execution  withdrawn  and 
the  levy  released,  and  entered  into  an  agreement  with  Me- 
grath  whereby  he,  the  appellant,  became  the  owner  of  the 
brick  under  certain  conditions,  and  that  he  afterwards  sold 
the  brick  and  appropriated  the  proceeds  to  his  own  use.  The 
relations  of  the  appellant  with  Megrath,  we  think,  are  not 
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material  in  this  case.  According  to  the  testimony  of  the 
appellant  himself^  after  agreeing  with  respondent  to  bid  in 
these  bricks  and  to  pay  the  difference  between  the  mort- 
gage which  was  on  the  brick  and  the  amount  that  he  was 
compelled  to  bid,  to  the  respondent,  he  obtained  by  private 
arrangement  the  ownership  of  the  brick  without  giving  the 
respondent  the  benefit  of  any  competition  at  the  sale.  It 
may  have  been  that  the  bricks  would  not  have  sold  for  any 
more  at  public  sale  than  the  appellant  gave  for  them,  but, 
on  the  other  hand,  it  may  have  been  that  they  would  have 
sold  for  a  great  deal  more.  The  appellant  was  dealing  with 
the  interests  of  a  client,  the  client  had  a  right  in  the  value 
of  those  bricks  by  reason  of  the  levy  which  was  ujwn  them, 
and  if  by  the  act  of  the  attorney  that  right  was  in  any  man- 
ner divested  without  the  consent  of  the  client  he  divested 
it  at  his  own  peril.  It  is  true  the  appellant  claims  that  the 
respondent  afterwards  ratified  his  action  and  several  times 
expressed  gratification  that  he  had  made  something  out  of 
the  brick,  but  it  nowhere  appears  that  the  respondent  was 
fully  advised  of  the  circumstances  under  which  he  obtained 
the  brick.  She  positively  asserts  all  the  time,  and  there  is 
no  evidence  to  the  contrary,  that  she  supposed  that  the 
brick  had  been  sold  in  conformity  with  their  agreement, 
jTiz.,  that  they  had  been  bid  off  at  public  sale.  Having 
agreed  to  this  proposition,  and  supposing  that  it  had  been 
carried  out,  she  of  course  loses  nothing  by  any  expressions 
tHat  she  may  have  made  in  congratulating  the  appellant 
upon  his  successful  deal.  So  far  as  the  character  of  this 
action  is  concerned,  and  the  measure  of  damages,  we  think 
the  court  took  the  right  view  of  it. 

It  is  true  that  in  this  bill  of  sale,  or  agreement,  or  what- 
ever it  may  be  called,  between  the  appellant  and  Megrath, 
it  is  stated  that  under  certain  conditions  the  proceeds  of  the 
brick  are  to  be  applied  upon  the  judgment  of  Mrs.  Gaff- 
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nej,  and  if  this  plan  had  been  carried  out,  and  the  appel- 
lant had  received  the  brick  for  the  respondent's  use  and 
benefit,  and  sold  them  as  her  agent  or  trustee,  then  an  ac- 
counting would  be  required,  and  he  would  be  responsible 
only  for  what  he  received  for  the  brick.  But  the  whole 
record  shows  that  the  appellant  treated  these  brick  after 
he  bought  them  of  Megrath  as  his  own,  and  that  he  elimin- 
ated the  respondent's  interest  from  them  entirely.  In  fact, 
he  frankly  testifies  that  he  did  not  consider  that  Mrs.  Ga£F- 
ney  had  any  interest  in  the  deal,  and  that  the  purchase  of 
the  brick  was  his  deal.  This  being  admitted,  and  it  being 
true,  as  we  think,  that  the  respondent  was  deprived  of  the 
right  she  had  in  the  brick  by  the  action  of  the  appellant, 
there  was  nothing  left  for  the  jury  to  determine  but  the 
amount  of  damages  under  the  instruction  of  the  court. 

The  judgment  will  be  affirmed. 

SooTT,  C.  J.,  and  Andebs  and  Keavis^  JJ.,  concur. 

GoEDON,  J.,  not  sitting. 


I  No.  2606.    Decided  December  IS,  1897.] 

Elnora  C.  Drake,  Respondent^  v.  Jerome  Catlin  etux.y 
RespondentSj  Hartwood  Morgan,  Appellant 

OABNI8HMENT  —  PROPBBTY    IN    HANDS     OF     LB8BKB    UNDKB    UmCZPmXD 

LBASa. 

Under  the  garnishment  act  of  1893  (Bal.  Code,  9S  6390-&I15), 
personal  property  of  a  debtor  held  under  a  iMna  fide  lease  by  a 
third  party  cannot  be  garnished  during  the  existence  of  the  lease. 

Appeal  from    Superior    Court,  King   County. — ^Hon. 
Richard  Osborn,  Judge.    Beversed. 

William  D.  Wood,  Blaine  &  De  Vries,   and    Wilmon 
Tucker  J  for  appellant. 
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J.  ff,  AZten,  John  H.  Powell^  and  Jay  G,  AUen^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — Plaintiff  commenced  an  action  against  the 
defendants  Catlin  and  caused  a  writ  of  garnishment  to  be 
iasued  and  served  on  the  appellant  on  October,  1895.  He 
answered  disclosing  that  he  had  certain  articles  of  house- 
hold furniture  belonging  to  the  defendant,  Eva  J.  Catlin, 
which  he  held  under  a  lease  from  her,  which  lease  would 
not  expire  until  seven  months  from  the  14th  d^y  of  Sep- 
tember, 1895.  This  answer  was  served  on  the  attorneys 
for  the  plaintiff  on  the  9th  day  of  November,  1895.  On 
the  third  day  of  July,  1896,  plaintiff  obtained  a  judgment 
against  the  Catlins  and  on  the  6th  day  of  July,  she  moved 
the  court  for  an  order  requiring  the  garnishee  to  deliver  to 
the  sheriff  the  personal  property  aforesaid,  and  on  the  26th 
day  of  September,  1896,  the  cause  having  been  continued 
to  that  time,  the  court  ordered  the  property  to  be  so  deliv- 
ered, and  the  garnishee  has  appealed. 

ISTo  evidence  was  taken  at  the  time  of  the  final  hearing 
and  unless  the  judgment  of  the  court  can  be  sustained  on 
answer  of  the  garnishee  made  prior  to  the  expiration  of  the 
lease,  it  must  be  set  aside.  The  respondent,  in  her  brief, 
makes  the  statement  that  the  garnishee  had  the  property  at 
the  time  of  the  final  hearing,  but  we  are  unable  to  find  any- 
thing in  the  record  to  support  this  contention. 

While  the  policy  of  the  law  is  to  subject  the  property  of 
a  debtor  not  exempt  from  execution  to  the  payment  of  his 
debts,  and  while  the  garnishment  statutes  Were  intended  to 
aid  in  reaching  property  that  could  not  be  directly  levied 
upon,  and  should  receive  a  fair  construction  to  effect  such 
purpose  where  a  right  of  garnishment  is  granted,  yet  the 
court  cannot  go  to  the  extent  of  supplying  a  remedy  where 
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none  is  provided  by  the  statute.  This  property  could  not 
be  levied  upon  and  sold  in  the  ordinary  way  because  the 
sheriff  could  not  seize  it  during  the  term  of  the  lease  and 
deprive  the  lessee  of  its  possession,  nor  could  his  right  to 
assign  his  interest  be  infringed  upon. 

The  question  as  to  whether  the  garnishee  could  be  held 
providing  he  had  the  property  at  the  final  hearing,  even 
though  he  was  not  subject  to  garnishment  when  the  writ 
was  issued,  is  not  presented  by  the  record,  it  not  appear- 
ing that  he  then  had  the  property.  The  respondent  con- 
tends that  in  a  case  like  this  the  court  would  have  a  right 
to  continue  the  garnishment  proceedings  until  the  expira- 
tion of  the  lease,  under  section  15  of  the  garnishment  act 
(Laws  1893,  p.  95,  Bal.  Code,  §  5404),  but  this  section 
seems  to  contain  no  such  provision.  Section  13  (Bal.  Code, 
§  5402)  provides  that  if  it  shall  appear  that  the  garnishee 
is  indebted  to  the  principal  defendant,  and  that  such  indebt- 
edness is  not  then  due,  the  court  may  make  an  order  re- 
quiring the  garnishee  to  pay  such  sum  into  court  when  the 
same  becomes  due.  But  this  is  expressly  limited  to  debts, 
and  there  seems  to  be  no  provision  in  the  act  to  meet  a  case 
of  this  kind.  Conceding  the  right  of  the  lessee  to  assign  his 
leasehold  interest,  it  might  be  difficult  to  provide  a  remedy 
to  preserve  such  right  of  garnishment;  but  this  act  cannot 
be  so  construed  as  to  give  a  right  of  garnishment,  under  the 
facts  appearing  here.    Rood,  Garnishment,.  §  13. 

Respondent  contends  that  unless  this  garnishment  pro- 
ceeding can  be  upheld  it  would  be  easy  for  parties  to  avoid 
the  payment  of  their  debts  by  making  long  time  leases  of 
their  property.  Of  course,  if  such  leases  are  fraudulently 
made,  they  can  be  attacked  upon  that  ground,  or  if  the 
lease  provides  for  the  payment  of  rent  that  might  be 
reached.  A  debtor  might  make  a  long  time  lease  of  his 
property  bona  fide,  as  well  as  he  could  sell  it,  and  a  creditor 
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could  not  complain  who   had    obtained   no   rights   prior 
thereto. 

The  ludfiment  must  be  reversed  and  the  cause  remanded 
with  Jtru^oBS  to  enter  a  judgment  discharging  the  gam- 
ishee. 

DuNBAB,  Andebs^  Qordon  and  Re  avis,  JJ.,  concur. 


[No.  2618.  Decided  December  18, 1897.] 

F.  W.  Baker,  Appellant,  v.   George  F.  Mbacham,  as 
Treasurer  of  the  City  of  Seattle,  Respondent. 

MUNICIPAL  BONDS  —  PAYMENT  IN  INSTALLMENTS  BY  SPECIAL  ASSESSMENT 

— APPLICATION  OF  ASSESSMENTS. 

Under  Laws  1893,  p.  231  (Bal.  Code,  §91186-1189),  providing 
for  the  issuance  of  bonds  payable  in  ten  annual  installments,  to 
cover  the  expense  of  street  improvements  and  sewer  construc- 
tion, and  providing  for  the  annual  levy  and  collection  of  special 
assessments  upon  the  property  benefited  "  to  redeem  the  install- 
ments of  such  bonds  next  thereafter  maturing,"  moneys  arising 
from  an  assessment  to  pay  any  installment  coming  due  cannot 
be  applied  to  the  pasrment  of  bonds  which  have  matured  prior 
tliereto  and  which  remain  partly  unpaid  by  reason  of  failure  to 
folly  collect  the  assessments  levied  to  meet  them. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
"Welliam  Hickman  Moore,  Judge.    Affirmed. 

Ira  Bronson,  for  appellant. 

John  K.  Brown,  and  F.  B.  Tipton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^In  May,  1894,  the  city  of  Seattle  passed 
an  ordinance  providing  for  the  improvement  of  streets  and 
the  construction  of  sewers  at  the  expense  of  the  property 
1>eiiefited,  and  for  the  issuance  of  bonds  therefor,  payable 
in  installments,  pursuant  to  an  act  of  the  legislature  (Laws 
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1893,  p.  231,  Bal.  Code,  §§  1185-1189),  and  also  provid- 
ing for  the  levying  and  collection  of  special  assessments  up- 
on the  property  benefited  to  pay  the  amounts  becoming  due 
on  the  bonds,  from  time  to  time.  And  thereafter,  in  Sep- 
tember, 1894,  passed  an  ordinance  providing  further  for 
the  improvement  of  Kilbourn  avenue  and  George  street  as 
aforesaid.  A  contract  was  let  accordingly,  the  improve- 
ments constructed  and  bonds  issued  in  denominations  of 
$500  each,  divided  into  ten  coupons  of  $50  each  numbered 
from  one  to  ten;  coupons  number  one  falling  due  one  year 
from  date  of  issuance,  number  two  in  two  years,  and  so  on 
for  a  period  of  ten  years,  and  delivered  said  bonds  to  the 
contractor.  The  plaintiff  is  the  owner  of  certain  of  said 
coupons  number  one  ^hich  matured  on  the  7th  day  of 
March,  1896.  The  city  caused  a  special  assessment  to  be 
levied  on  the  property  benefited  to  pay  the  first  annual  in- 
stallment of  all  said  bonds  with  interest,  upon  which  was 
collected  an  amount  sufficient  to  pay  47  per  cent,  on  all 
of  said  first  coupons,  and  such  sum  was  duly  paid  by  the 
treasurer  of  said  city  to  the  holders  thereof,  including  the 
plaintiff.  A  balance  remained  unpaid  of  53  per  cent,  upon 
all  of  them. 

Thereafter  another  special  assessment  was  levied  for  the 
purpose  of  paying  the  second  annual  installment  and  in- 
terest, represented  by  coupons  number  two,  of  which  was 
collected  a  sum  sufficient  to  pay  30  per  cent,  thereof.  But 
the  plaintiff  demanded  that  such  moneys  should  be  applied 
upon  the  balance  remaining  due  upon  his  coupons  niunber 
one  in  their  due  proportion  and  that  the  same  must  be  paid 
in  full  before  any  of  the  proceeds  of  the  second  assessment 
could  be  paid  on  coupons  number  two. 

The  court  held  that  he  was  not  entitled  to  any  part  of 
the  second  assessment,  and  he  has  appealed.  The  only  ques- 
tion presented  is  whether  the  holders  of  coupons  number 
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one  are  entitled  to  have  them  paid  from  the  proceeds  of  the 
second  and  subsequent  assessments,  before  any  later  mature 
ing  coupons  can  be  paid. 

The  appellant  contends  that  the  provisions  of  the  act  of 
the  legislature  aforesaid  (Bal.  Code,  §  1185),  directing 
that— 

"  Where  district  bonds  are  issued  under  this  act  for  im- 
provements, the  cost  of  which  ia  by  law  charged  by  special 
assessment  against  specific  property,  the  mayor  and  coun- 
cil, or  other  authorized  officer,  board  or  body,  shall  levy 
special  assessments  each  year  sufficient  to  redeem  the  in- 
stallments of  such  bonds  next  thereafter  maturing'' 

do  not  control  or  in  any  way  direct  the  city,  treasurer  to 
pay  the  fxmds  arising  from  each  assessment  upon  the  coup- 
ons falling  due,  next  thereafter,  as  against  coupons  of  the 
same  series  which  matured  prior  thereto,  and  contends  that 
the  holding  of  this  court  in  Eidemiller  v.  Tacoma,  14 
Wash.  376  (44  Pac.  877),  requires  the  prior  coupons  to 
be  paid  in  full  before  any  subsequent  ones  can  be  paid 
in  whole,  or  in  part.  But  we  do  not  think  that  this  deci- 
sion applies  to  this  case,  as  it  related  to  the  payment  of 
warrants  drawn  on  the  general  fund  which,  if  exhausted, 
could  be  replenished  by  subsequent  tax  levies.  It  will  be 
observed  that  the  act  provides  for  the  levy  of  an  assess- 
ment each  year  sufficient  to  redeem  the  installment  next 
thereafter  maturing.  This  clearly  indicates  the  intention, 
that  the  amounts  collected,  by  virtue  of  said  assessments 
respectively,  shall  be  applied  upon  the  installments  for 
T^hich  they  were  levied,  otherwise,  if  the  holders  of  prior 
coupons  are  entitled  to  be  first  paid  in  full,  regardless  of 
the  year  the  assessment  was  levied  in,  the  holders  of  the 
last  coupons  might  receive  nothing,  in  case  the  value  of 
some  of  the  property  was  less  than  the  amount  charged 
against  it  so  that  the  assessments  could  not  be  collected. 

21—18   WASH. 
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This  would  be  unjust  and  contrary  to  the  spirit,  as  weU 
as  the  plain  provisions,  of  the  law.  The  act  gives  the  right 
to  the  holders  of  coupons  to  foreclose  only  on  the  assess- 
ment levied  for  the  year  in  which  they  matured  (see  sec- 
tion 2,  Bal.  Code,  §  1186),  thus  again  limiting  their  rights 
to  such  assessment;  and  the. plaintiff  was  not  entitled  to 
have  any  part  of  the  amount  collected  on  the  second  as- 
sessment to  pay  coupons  number  two  applied  upon  his 
coupons  number  one,  for  which  the  prior  assessment  had 
been  levied. 

Affirmed. 

Aia)EBS,  DuNBAB,  GoBDON  and  Reavis,  JJ.,  concur. 


[No.  2652.    Decided  December  18, 1897.] 

Walter  Loved  ay,.  Respondent,  v.  C.  H.  Anderson  et 

al.,  Appellants. 

PBOMI680BY   NOTES  —  WAIYBK  OF    NOTICE  BY  INDOBSBES — WHAT  CON- 
STITUTES — PLEADING  —  DUPLICITY. 

The  Indorsement  of  a  promissory  note  by  the  holder  and  an 
accommodation  indorser,  made  beneath  a  printed  form  of  guar- 
anty and  waiver  of  notice  of  non-payment,  amounts  to  a  waiver 
on  the  part  of  the  indorsers,  although  the  blanks  in  the  printed 
form  are  not  filled  out  nor  the  signatures  of  the  indorsers  attached 
directly  beneath  such  printed  form,  when  it  appears  that  the  note 
should  be  regarded  as  the  instrument  of  the  indorsers  in  securing 
its  discount  and  should  be  most  strongly  construed  against  them. 
(GoBDON  and  Andebs,  JJ.,  dissent.) 

The  allegations  of  a  complaint  in  an  action  on  a  promissory 
note  that  the  indorsers  thereof  waived  notice  is  not  inconsistent 
with  allegations  showing  also  that  the  holder  was  excused  from 
giving  notice  by  the  subsequent  action  of  the  indorsers. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  Peitohard,  Judge.    AflB.nned. 
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Oeorge  8.  BrowUy  and  Herbert  8.  OriggSy  for  appellanta. 
0.  0,  EUiSy  and  Walter  Loveday^  for  respondent: 

In  support  of  the  contention  that  appellants  were  bound 
by  the  printed  form  of  waiver  indorsed  on  the  note,  coun- 
sel cite  Farmers^  Bank  v.  Ewing,  78  Ky.  264  (39  Am. 
Rep.  231);  Parshley  v.  Heath,  69  Me.  90  (31  Am.  Rep. 
246). 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^Plaintiff  brought  this  action  to  recover 
upon  a  promissory  note  executed  on  September  3,  1894, 
for  the  sum  of  $600  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  by  J.  M.  Dougan,  Edw.  S.  Barlow  and 
T.  A.  Bringham  to  the  order  of  C.  H.  Anderson,  and  there- 
after indorsed  by  the  appellants.  The  makers  of  the  note 
made  default,  but  the  appellants  contested  their  liability, 
anu  have  appealed  from  a  judgment  against  them.  The 
•cause  was  tried  by  the  court  without  a  jury.  Upon  the 
back  of  the  note  was  the  following  printed  waiver,  and  be- 
low were  the  indorsements  of  the  appellants  as  follows: 

"  For  value  received  ....  hereby  guarantee  the  payment 
of  the  within  note  at  maturity,  or  at  any  time  thereafter, 

with  interest  at  the  rate  of per  cent,  per  annum, 

until  paid,  waiving  demand,  notice  of  non-payment  and 
protest. 

*'  Pay  to  George  Brand,  or  order. 

"  C.  H.  Anderson." 

Below  Anderson's  name  was  the  indorsement  of  George 
Brand,  and  above  Brand's  name  appeared  the  stamp  of  the 
l>ank  as  follows: 

"  Pay  to  the  Order  of 
London  &  San  Francisco  Bank,  L'd." 
The  principal  point  in  controversy  is  as  to  whether  the 
appellants  were  entitled  to  notice  of  non-payment  of  the 
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note.  They  contend  that  the  printed  form  on  the  back 
of  the  note  is  no  part  of  their  indorsement,  and  the  fact 
that  the  blanks  therein  were  not  filled  indicated  that  it  was 
so  understood  by  the  parties  at  the  time.  It  is  conceded 
that  before  the  maturity  of  the  note  Anderson,  the  payee, 
took  it  to  the  London  and  San  Francisco  Bank,  Limited, 
for  the  purpose  of  having  it  discounted.  At  that  time  the 
note  was  not  indorsed  and  the  bank  refused  to  discount 
it  without  Brand  would  indorse  it.  In  relation  to  this  mat- 
ter Mr.  Brand  testified  as  follows: 

"  This  note  was  payable  to  the  order  of  C.  H.  Anderson. 
Mr.  Anderson  informed  me  that  the  bank  would  not  dis- 
count the  note  without  his  individual  indorsement  as  well 
as  my  indorsement.  Mr.  Anderson  then  brought  the  note 
to  me  with  his  name  written  on  the  back  and  as  I  remem- 
ber it  Mr.  Anderson  indorsed  it  payable  to  my  order. 
I  then  indorsed  the  nbte  by  writing  my  name  on  the  back. 
I  thereupon  returned  the  note  to  Mr.  Anderson  for  the  pur- 
pose of  taking  it  to  the  bank  to  be  discounted." 

Whereupon  Anderson  again  took  the  note  to  the  bank 
and  it  was  discounted,  and  thereafter  transferred  by  the 
bank  to  the  plaintiff.  The  stamp  of  the  bank  was  evidently 
placed  on  the  note  after  Brand's  indorsement.  No  ques- 
tion  is  made  with  reference  to  that  either  one  way  or  the 
other,  if  it  were  at  all  material.  But  it  may  throw  some 
light  on  the  intention  of  the  parties  as  to  the  waiver  of  no- 
tice when  Anderson  and  Brand  wrote  their  names  on  tlie 
back  of  the  note.  The  instrument  was  not  prepared  by 
the  bank,  nor  was  the  bank  the  owner  of  it  at  the  time  it 
was  indorsed  by  them,  and  we  think  the  appellants  should 
be  held  bound  by  the  waiver.  It  should  be  regarded  as  their 
instrument  in  dealing  with  the  bank,  although  Brand  at  no 
time  held  the  same  or  had  any  interest  therein  apparently. 
It  would  have  been  easy  enough  for  the  indorsers,  if  they 
did  not  want  to  be  bound  by  the  waiver  appearing  on  the 
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back  of  the  note,  to  have  erased  it,  and  as  a  matter  of  or- 
dinary caution  this  should  have  been  done  if  they  did  not 
intend  to  be  so  bound.  The  fact  that  the  blanks  were  not 
filled  made  no  material  difference,  because  the  contract  of 
waiver  was  sufficient  without  their  being  filled.  While  the 
matter  is  not  free  from  doubt,  we  are  of  the  opinion  that 
under  the  circumstances  in  this  case  that  doubt  should  be 
resolved  in  favor  of  the  holder  of  the  note,  and  the  instru- 
ment should  be  most  strongly  construed  against  the  appel- 
lants. 

Some  further  questions  are  raised  in  the  case  by  the  ap- 
pellants, one  being  that  the  court  erred  in  its  ruling  with 
reference  to  the  matters  alleged  in  the  complaint.  It  is 
contended  that  the  npiatters  pleaded  therein  were  inconsist- 
ent, as  in  addition  to  alleging  an  indorsement  waiving  no- 
tice further  matters  were  alleged  tending  to  show  that  the 
bank  was  excused  from,  giving  any  notice  by  the  subsequent 
action  of  the  appellants.  We  do  not  think  these  matters 
were  inconsistent,  for  in  addition  tp  alleging  the  waiver 
the  plaintiff  might  also  have  alleged  that  notice  was  in  fact 
given.  This  being  true,  he  could  allege  that  notice  was 
thereafter  waived  by  the  parties. 

Complaint  is  also  made  that  the  court  erred  in  admitting 
proof  of  such  matters.  We  deem  this,  as  well  as  several 
other  matters^  argued  in  the  brief,  to  be  immaterial,  for  the 
judgment  of  the  court  was  based  upon  the  proposition  that 
notice  had  been  waived  by  the  contract  of  indorsement,  and 
the  other  matters  were  clearly  without  prejudice. 

Affirmed. 

Dttnbae  and  Re  avis,  JJ.,  concur. 

GoBDON,  J.,  (dissenting). — I  dissent.  The  printed  form 
of  waiver  which  appears  upon  the  back  of  the  note  was  un- 
executed.    It  was  not  only  not  filled  out  but  it  was  not 
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signed,  and  as  if  to  emphasize  that  they  were  not  to  be 
bound  by  it  the  signatures  of  appellants  were  made  sepa- 
rate and  distinct  from  it.  The  vety  fact  that  it  was  not 
filled  out  or  executed  was  notice  of  the  highest  character  to 
the  bank  that  appellants  were  not  to  be  bound  by  its  terms. 
By  ignoring  the  blank  waiver,  and  placing  their  signatures 
where  they  did — ^fuUy  three  inches  below  it — they  gave 
notice  to  every  one  dealing  with  the  paper  that  they  chose 
to  stand  upon  the  contract  of  indorsement  which  the  law 
implies  rather  than  the  printed  form  which  their  act  re- 
pudiated. 

Anders,  J. — I  concur  in  the  foregoing. 


[No.  2661.    Decided  December  20, 1897.] 

Henry  Hewitt,  Jr.,  et  al ,  PlaintiffSy  v.  Traders' 
Bank,  Defendant,  County  of  Pierce  et  aZ.,  Appel- 
lants, Leonard  Howarth,  Receiver  of  Traders  Bank, 
Respondent. 

INSOLVENCY  OF  BANK  —  UABILITY  OF  BBCBIYBB     FOB    TAXES — DEDUC- 
TION OF  DEBTS  FBOM  CBEDITS. 

The  receiver  of  an  Insolvent  bank  is  not  liable  for  a  tax  as- 
sessed against  the  bank  prior  to  its  insolvency,  but  which  had 
not  become  a  lien  on  the  bank  property  at  the  time  of  the  re- 
ceiver's appointment. 

The  receiver  of  an  insolvent  bank  is  not  entitled  to  a  deduction 
of  debts  arising  on  account  of  his  trust  from  the  credits  in  his 
hands  belonging  to  the  insolvent  bank. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
J.  A.  Williamson,  Judge.    Modified. 

A.  R.  Titlow,  for  appellant. 
Herbert  8.  Griggs,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

REAYiSy  J. — The  county  treasurer  of  Pierce  county  filed 
his  petition,  on  behalf  of  the  county  in  the  above  entitled 
cause,  claiming  certain  taxes  alleged  to  be  due  from  the  in- 
solvent bank  for  the  year  1894,  and  from  the  receiver  of 
the  bank  for  the  years  1895-6.  The  shares  of  capital  stock 
of  the  bank  were  duly  assessed  on  the  first  day  of  April, 
1894,  by  the  county  assessor,  and  the  county  treasurer  now 
demands  from  the  receiver  the  payment  of  the  tax  so  levied 
upon  the  shares  of  capital  stock  for  the  year  1894.  On  the 
19th  of  May,  1894,  the  bank  was  duly  adjudged  insolvent, 
and  a  receiver  appointed,  who  took  possession  of  its  assets 
on  the  same  day,  and  has  ever  since  been  in  charge  of  the 
same  as  receiver.  There  having  been  no  assessment  made 
by  the  county  assessor  for  the  years  1895-6  upon  the  as- 
sets in  the  custody  of  the  receiver,  the  treasurer  proceeded 
to  make  such  assessment  and  duly  extended  the  same  upon 
the  tax  roll  for  said  years.  The  assessment  for  the  year  1894 
was  made  pursuant  to  sections  21,  22  and  23  of  Laws  of 
1893,  p.  333  (Bal.  Code,  §§  1677-1679). 

The  superior  court  determined  that  the  tax  for  the  year 
1894  could  not  be  charged  against  the  receiver  or  the  assets 
of  the  insolvent  bank  in  his  possession,  and  that  for  the 
years  1895-6  the  receiver  was  entitled  to  deduct  from  the 
true  and  fair  value  of  the  moneys  and  credits  in  his  hands 
on  April  1,  1895,  and  on  April  1,  1896,  the  respective 
amounts  of  the  just,  bona  fide  and  absolute  debts  of  said 
bank  then  owing  by  it  on  said  respective  dates.  The  bank 
was  insolvent  at  those  dates  and  its  debts  largely  exceeded 
the  moneys  and  credits  in  the  possession  of  the  receiver,  and 
the  court  allowed  taxes  against  the  receiver  on  certain  fix- 
tures and  other  personal  chattels  in  charge  of  the  receiver 
for  the  years  1895-6. 
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1.  The  appellants,  the  treasurer  and  county,  maintain 
that  the  assessment  upon  the  capital  stock  of  the  bank  hav- 
ing been  duly  made  on  the  first  day  of  April,  1894,  and  it 
being  personal  property  that  was  assessed,  the  bank  being 
a  going  concern  at  that  time  and  the  tax  not  having  been 
paid  by  the  stockholders  or  offered  to  be  paid,  the  bank's 
liability  became  absolute;  and  it  is  also  contended  that 
the  court  had  no  authority  to  say  whether  the  bank  stock,  on 
the  first  day  of  April,  1894,  was  worth  anything;  that  the 
assessment  having  been  made  and  the  board  of  equalization 
having  adjourned  without  reducing  it,  the  value  became 
fixed,  and  for  the  purpose  of  taxation  bank  shares  are  worth 
what  their  market  value  is  at  the  time  such  assessment  is 
made,  and  not  what  their  value  might  be  upon  the  consum- 
mation of  a  contemplated  closing  of  the  bank's  business  and 
division  made  among  the  shareholders,  and  cite  as  authoi^ 
ity  Olympia  Waterworks  v.  Oelhach^  16  Wash.  482  (48  Pac* 
251);  National  Bank  of  Commerce  v.  City  of  New  Bed- 
ford, 155  Mass.  313  (29  K  E.  532). 

We  are  inclined  to  agree  with  appellants  that  the  assess- 
ment and  valuation  of  the  bank  stock  was  fixed  and  final, 
and  the  court,  in  the  absence  of  fraud,  could  not  review 
the  valuation,  and  that  the  stockholders  were  justly  liable 
for  the  tax  so  assessed,  but  the  liability  of  th6  bank  was  sec- 
ondary. While  the  names  of  the  owners  of  the  shares  of 
stock  must  be  ascertained  and  the  stock  assessed  directly  to 
them,  yet  the  assessment  is  in  the  nature  of  a  garnishment 
process  against  the  bank  itself.  Paul  v.  McQraWy  3  Wash. 
296  (28  Pac.  532). 

Section  23  of  the  revenue  act,  supra,  says: 

" .  .  .  the  corporation  and  the  officers  thereof  shall 
have  a  lien  on  all  the  shares  in  such  bank  or  other  corpora- 
tion and  on  all  the  rights  and  property  of  the  shareholders 
in  the  corporate  property  for  the  payment  bt  said  taxes; 
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which  lien  may  be  foreclosed  by  a  similar  proceeding  as 
under  chattel  mortgages." 

Section  22,  supra^  declares: 

"  If  such  tax  is  not  so  paid,  the  said  bank  or  other  cor- 
poration shall  be  liable  for  the  same." 

Here,  before  the  liability  had  attached  or  any  lien  fol- 
lowing the  same,  the  bank  became  insolvent.  Its  capital 
•stock  was  valueless,  in  fact,  destroyed.  Manifestly  there 
was  nothing  belonging  to  the  stockholder  upon  which  a  lien 
could  attach  in  favor  of  the  bank  and  the  tax  on  the  stock 
■could  not  be  collected  from  the  receiver  by  proceedings  in 
the  nature  of  a  garnishment  as  provided  by  the  revenue  act. 
In  the  case  of  Baker  v.  King  County,  17  Wash.  622  (60 
Pac.  481),  it  was  held  that 

"  Xo  suit  for  such  tax  can  be  maintained  against  the  re- 
-ceiver  of  an  insolvent  national  bank,  where  the  property 
represented  by  the  shares  has  disappeared,  since  the  receiver 
'Could  not  in  such  cases  be  reimbursed,  and  the  tax  would 
fall  on  the  assets  of  the  bank,  which  belong  to  the  creditors, 
thereby  indirectly  violating  the  rule  forbidding  a  state  to 
tax  the  capital  stock  of  a  national  bank." 

The  reasoning  in  that  case  applies  to  the  one  under  con- 
•eideration  now,  and  is  decisive  upon  the  liability  of  the  re- 
<!eiver  for  the  tax  of  1894. 

2.  The  appellants  also  complain  that  the  court  erred  in 
not  granting  judgment  to  them  for  the  tax  on  the  full 
amount  of  money  and  personal  property  in  the  custody  of 
the  receiver  on  the  first  days  of  April,  1896  and  1896. 

As  we  have  seen,  the  court  did  allow  the  tax  upon  the 
furniture  and  fixtures  of  the  bank,  but  nothing  further. 
Section  8  of  the  revenue  laws  of  1893,  p.  327  (Bal.  Code, 
§  1664),  makes  it  the  duty  of  the  receiver  to  list  all  of  this 
property  for  taxation;  that  is,  property  of  corporations 
-whose  assets  are  in  the  hands  of  receivers  shall  be  listed  by 
such  receivers  or  their  agents;     and  that  he  shall,  under 
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section  fifteen  of  the  same  act,  make  out  and  deliver  to  the 
assessor,  when  required,  a  statement,  verified  by  his  oath, 
of  all  the  personal  property  in  his  hands  or  under  his  con- 
trol, and  which  by  L  provisions  of  the  act  he  is  required 
to  list  for  taxation. 

Here  the  receiver  had  no  debts  arising  on  account  of  his 
trust  that  were  unpaid  at  the  times  mentioned,  and  hence 
there  could  be  no  deduction  upon  that  account.  Taxes  are 
an  enforced  contribution  upon  persons  and  property  levied 
by  authority  of  the  state  for  the  support  of  the  government. 
They  are  not  debts  in  the  ordinary  sense  of  the  word.  The 
state  may  distrain  and  sell  property  for  the  tax  if  not  paid 
when  demanded,  without  first  obtaining  a  judgment,  and  as 
between  it  and  the  creditors  of  the  person  owing  the  tax, 
the  state  is  entitled  to  the  preference.  The  claim  of  the 
government  for  the  payment  of  taxes  upon  the  citizen  is  par- 
amount to  all  other  claims  and  liens  against  his  property. 
Dunlap  t\  County  of  Oallutiriy  15  111.  7;  Jack  v.  Weiennetty 
115  HI.  105  (56  Am.  Rep.  129,  3  N.  E.  445). 

This  court  has  recently  determined,  in  Pullman  State 
Bank  v.  Manring^  ante,  p.  250,  that  money  is  not  included 
within  the  constitutional  proviso  as  credits  from  which  a  de- 
duction of  debts  can  be  made,  and  has  also  decided  that  the 
stockholder  in  a  state  bank  is  entitled  to  have  a  deduction 
of  his  individual  debts  from  his  credits,  including  his  bank 
stock,  and  the  same  rule  is  also  determined  in  the  case  of 
a  stockholder  in  a  national  bank  in  Newport  v,  Mudgetty 
decided  this  session  (ante,  p.  271).  There  can  be  no  deduc- 
tion allowed  under  our  revenue  laws  from  credits  belonging- 
to  the  bank.  The  tax  is  primarily  upon  the  shares  of  the 
capital  stock  and  such  deductions  of  debts  from  credits  are 
made  in  favor  of  the  stockholder.  The  assets  of  the  bank 
in  the  custody  of  the  receiver  under  the  state  of  facts  dis- 
closed by  the  findings  in  this  case  are  a  trust  fund  for  the 
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payment  of  the  creditors.  They  must  be  finally  distributed 
to  its  creditors.  It  seems  thci  e  is  no  procedure  by  which  the 
creditors  can  claim  a  deduction  of  the  bank's  debts  from 
the  credits  held  by  the  receiver,  for  the  assets  of  the  bank 
may  be  viewed  here  merely  as  credits  in  favor  of  each  of 
the  bank's  creditors;  then  such  creditor,  if  he  had  a  right 
of  deduction,  would  have  such  deduction  made  from  his 
individual  credits,  including  this  credit  which  is  his  claim 
to  a  per  cent,  of  the  proceeds  in  the  final  distribution  of  the 
assets  of  the  bank.  It  would  be  impracticable  and  require 
further  legislation  to  allow  such  deductions. 

Our  conclusion  is  that  the  taxes  for  the  years  1895-6  as- 
sessed against  the  receiver  upon  all  personal  property  in  his 
possession  and  all  of  the  assets  of  the  insolvent  bank  must 
be  paid  by  the  receiver  from  the  assets  now  in  his  posses- 
sion, and  although  some  question  has  been  raised  by  re- 
spondent as  to  the  manner  in  which  the  assessment  was 
made,  we  are  content  with  the  view  which  the  superior 
court  took  of  the  assessments  for  those  years  and  its  valua- 
tion of  the  assets  .of  the  bank  so  assessed  to  the  receiver. 
The  appellants  will  recover  the  costs  of  the  appeal. 

The  judgment  of  the  superior  court  is  therefore  modified 
to  conform  to  this  opinion. 

Scott,  C.  J.,  and  Andebs,  Ditwbab  and  Gordon,  JJ., 
concur. 
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[No.  2734.    Decided  December  20, 1897.] 

18  ^  Thomas  S.  Krutz,  Respondent,  v.  E.  A.  Gardner,  Ap- 

»-i5?  pellanL 

rORBCLOBINO   OF  ABSESBMENT  UBN  —  PDBCHA8B  BY  CITY — COLLATERAL 

ATTACK  —  RIGHTS  OF  MORTOAGBB. 

In  an  action  by  a  city  to  foreclose  a  street  assessment  lien,  the 
holder  of  a  mortgage  lien  upon  the  premises  is  not  a  necessary, 
though  perhaps  a  proper,  party,  under  a  charter  proYlsion  to  the 
effect  that  "  it  shall  be  a  sufficient  statement  of  the  cause  of  ac- 
tion in  the  complaint  to  allege  the  making  and  completion  of  the 
improYement,  describing  it,  and  the  amount  of  assessment  on  the 
premises  proceeded  against,  giYing  an  accurate  description  there- 
of, and  the  amount  of  such  assessment  remaining  unpaid,  and  the 
names  of  the  owner  of,  and  each  person  haYing  an  interest  in, 
such  premises  at  the  time  of  commencing  the  action  or  suit." 

A  mortgagee  who  has  not  been  made  a  party  to  the  foreclosure 
of  an  assessment  lien  against  the  mortgaged  premises  would  not 
be  concluded  by  such  foreclosure  from  redeeming,  or  perhaps 
from  contesting,  the  Yalidity  of  the  assessment  in  a  proper  ac- 
tion, proYided  either  of  such  courses  was  pursued  within  the  time 
allowed  by  the  statute  of  limitations. 

The  Yalidity  of  a  sale  to  a  city,  in  default  of  other  bidders,  upon 
its  foreclosure  of  a  street  assessment  lien,  which  sale  was  con- 
firmed by  court  without  objection  of  the  owner  of  the  premises, 
cannot  be  contested  in  an  action  of  ejectment  by  a  mortgagee  of 
the  premises  against  one  holding  the  premises  by  Yirtue  of  a  sale 
of  the  city's  interests  therein. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 

/.  C.  Whitlock,  and  J.  T,  Ronald^  for  appellant. 
John  P.  Hoyt,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^In  March,  1889,  L.  M.  Bobbins  and  Eliza 
J.  Eobbins,  husband  and  wife,  executed  a  mortgage  on  lot 
4  in  block  47  of  A.  A.  Denny's  addition  to  the  city  of  Seat- 
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tie  to  the  plaintiff  in  this  action.    Thereafter,  in  the  month 
of  April  in  said  year,  the  city  enacted  an  ordinance  for  the 
grading  of  Lenora  street,  upon  T?hich  said  lot  abutted,  and 
to  make  the  expense  of  grading  the  same  borne  by  the  prop- 
erty benefited.    The  lot  in  question  was  liable  to  assessment 
for  the  improvement  and  was  assessed  for  its  proportion 
thereof.    The  same  not  being  paid,  in  June,  1890,  the  city 
commenced  its  action  to  foreclose  the  assessment  lien,  but 
did  not  make  the  plaintiff  herein,  nor  L.  M.  Eobbins,  par- 
ties defendant.    In  July  of  said  year  a  decree  was  entered 
foreclosing  the  assessment  lien  and  directing  a  sale  of  the 
property  to  satisfy  the  same.    In  pursuance  thereof,  in  the 
month  of  January,  1891,  the  property  was  exposed  for  sale^ 
and  there  being  no  other  bidders,  it  was  struck  off  to  the 
city  for  the  amount  of  the  assessment  with  interest,  costs^ 
etc.,  and  this  sale  was  afterwards  confirmed  by  the  court. 
Subsequently  the  city,  in  pursuance  of  an  ordinance  au- 
thorizing the  same,  sold  and  conveyed  all  its  interest  in  the 
property  to  Mary  B.  Qardner.    No  redemption  being  made, 
she  in  due  time  received  a  sheriff's  deed  for  the  property. 
The  defendant  herein  purchased  from  Mary  B.  Gardner. 
In  March,  1894,  the  plaintiff  commenced  an  action  to  fore- 
close his  mortgage,  but  did  not  make  the  defendant  herein, 
his  grantor,  or  the  city,  parties  defendant.    In  July  of  said 
year  he  obtained  a  decree  of  foreclosure  directing  a  sale  of 
the  premises,  and  in  September,  1895,  the  same  were  ex- 
posed for  sale  in  pursuance  thereof,  and  bid  in  by  the  plain- 
tiff for  the  amount  of  his  mortgage  debt,  and  this  sale  was 
thereafter  confirmed  by  the  court.    In  June,  1897,  he  re- 
ceived a  sheriff's  deed  and  demanded  to  be  let  into  pos- 
session of  the  premises.    The  defendant  refusing  to  com- 
ply therewith,  he  brought  this  action  in  ejectment.     The 
defendant  answered  setting  up  his  title  under  the  assess- 
ment lien  foreclosure,  and  alleged  that  he  had  paid  out  large 
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sums  for  taxes  and  in  making  improvements  on  the  lots 
since  his  purchase,  and  also  that  at  the  time  of  the  assess- 
ment proceedings  said  lot  was  the  separate  property  of 
Eliza  J.  Robbins.  The  plaintiff  demurred  to  the  affirma- 
tive defense  and  counter  claim,  and  the  defendant  has  ap- 
pealed from  a  judgment  thereon  in  favor  of  the  plaintiff. 

Substantially  but  two  questions  are  presented  for  our 
consideration;  one  is  a  contention  by  the  respondent  that 
he  should  have  been  made  a  party  defendant  in  the  pro- 
ceedings to  foreclose  the  assessment  lien,  and  that  the  same 
are  void  because  he  was  not;  the  second  is  that  the  city 
had  no  authority  to  become  a  purchaser  of  the  property, 
and  could  transfer  no  title  or  interest  to  Mary  B.  Gardner, 
the  appellant's  grantor.  While  the  mortgage  lien  was  prior 
in  point  of  time  to  the  lien  of  the  assessment,  it  was  yet  sub- 
ordinate thereto.  This  proposition  is  not  disputed  by  the 
respondent.  The  general  rule  that  the  holder  of  a  para- 
mount lien  is  not  required  in  an  action  to  foreclose  it  to 
make  the  holder  of  a  subordinate  lien  a  party  to  such  suit 
is  conceded,  but  it  is  contended  by  the  respondent  here  that, 
under  section  10  of  the  charter  of  said  city  (Laws  1886,  p. 
243),  he  was  a  necessary  party  in  a  proceeding  to  foreclose 
such  a  lien,  in  view  of  the  following  provision  in  said  sec- 
tion: 

^^ .  .  .  it  shall  be  a  sufficient  statement  of  the  cause 
of  action  in  the  complaint  to  allege  the  making  and  comple- 
tion of  the  improvement,  describing  it,  and  the  amount  of 
the  assessment  on  the  premises  proceeded  against,  giving 
an  accurate  description  thereof,  and  the  amount  of  such 
assessment  remaining  unpaid,  and  the  names  of  the  owner 
of,  and  each  person  having  an  interest  in  such  premises  at 
the  time  of  commencing  the  action  or  suit." 

Undoubtedly  the  holder  of  a  mortgage  would  be  a  proper 
and  desirable  party  defendant  in  an  action  to  foreclose  an 
assessment  lien,  but  we  do  not  think  that  it  was  the  inten- 
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tion  of  this  provision  to  make  it  essential  that  he  should  be 
made  a  party  to  the  proceeding.  The  language  of  the  sec- 
tion does  not  require  it  by  any  express  provision,  and  it 
could  only  be  inferred  that  he  was  a  necessary  party  from 
the  provision  quoted,  providing  for  a  naming  in  the  com- 
plaint of  each  person  having  an  interest  in  the  premises. 
Cases^  in  the  state  of  California  have  been  called  to  our 
attention  holding  that  under  a  provision  requiring  such  pro- 
ceedings to  be  brought  against  the  owners  the  same  would 
be  ineffectual  unless  brought  against  all  the  owners.  But 
these  authorities  would  not  apply — ^at  least  not  directly — 
upon  the  question  presented  here.  For  a  discussion  of  the 
general  rule,  see  Pomeroy,  Code  Remedies  (3d  ed.),  §§  333- 
334. 

Of  course  the  rights  of  one  not  a  party  to  the  proceed- 
ings would  not  be  concluded  by  such  a  foreclosure,  but  the 
same  would  be  effectual  to  foreclose  the  lien  against  the 
owner  of  the  premises.  The  holder  of  the  subsequent  in- 
cumbrance would,  within  the  time  allowed  by  the  statute  of 
limitations,  be  entitled  to  redeem.  In  relation  to  mortgages 
he  would  seem  to  be  confined  to  that  right.  2  Jones,  Mort- 
gages (5th  ed.),  §  1395 ;  Bliss,  Code  Pleading  (3d  ed.), 
§101;  Gotver  v.  WinchesteVy  33  Iowa,  303  j  Ooodman  v. 
^yhite,  26  Conn.  317;  Farwell  v.  Murphy,  2  Wis.  533; 
Jenkins  r.  Newman,  122  Ind.  99  (23  X.  E.  683);  Bradley 
V.  Snyder,  14  111.  263  (58  Am.  Dec.  564). 

We  are  of  the  opinion  in  this  instance  that  he  might 
go  further,  and  in  a  proper  action  contest  the  validity  of  the 
assessment,  if  he  had  had  no  opportunity  or  was  not  called 
upK>n  to  do  so  pending  the  proceedings,  for  he  had  a  right 
to  a  hearing  in  that  matter  so  far  as  his  interests  were  af- 
fected. But  his  further  contention  that  the  proceedings 
were  entirely  ineffectual  for  any  purpose  as  against  him, 
and  that,  the  statute  of  limitations  having  run  at  the  time 
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this  action  was  brought  against  any  right  to  foreclose  the 
assessment  lien  as  against  him,  the  whole  proceedings  should 
be  treated  as  void,  can  not  be  sustained.  In  this  connec- 
tion counsel  has  cited  the  case  of  Damon  v.  Leqiie,  17  TVash. 
573  (50  Pac.  485),  as  sustaining  his  contention,  but  the 
point  decided  there  was  that  a  mortgagor  could  not  revive 
a  debt  secured  by  a  mortgage  after  the  statute  of  limita- 
tions had  run  against  it,  and  make  the  same  a  charge  upon 
the  land  as  against  a  third  person  who  then  owned  it.  There 
the  statute  had  run  before  the  action  to  foreclose  the  mort- 
gage was  brought;  but  in  this  case  the  statute  had  not  run 
against  the  right  to  foreclose  the  assessment  lien  when  that 
action  was  brought,  the  lien  became  merged  in  the  decree 
of  foreclosure,  and  the  statute  of  limitations  would  not  now 
operate  against  the  claim  prior  to  that  time.  It  is  not  con- 
tended here,  under  the  facts  shown,  that  the  assesisment 
proceedings  were  invalid,  but  that  the  action  subsequently 
brought  to  foreclose  the  lien  thereby  created  was  void  be- 
cause the  mortgagee  was  not  made  a  party  defendant  to  that 
suit. 

In  support  of  the  contention  that  the  city  had  authority 
to  purchase,  the  appellant  has  cited  no  direct  provision  of 
law  in  force  when  the  foreclosure  proceedings  were  com- 
menced, but  contends  that  it  would  follow  from  the  right 
of  the  city  to  foreclose  the  lien.  He  further  contends  that 
the  freeholders'  charter  adopted  in  1890,  which  was  in  ex- 
istence at  the  time  the  sale  was  made,  conferred  such  au- 
thority, but  we  find  no  direct  provision  authorizing  it.  In 
section  8  it  is  provided  in  substance  that  such  assessment 
shall  be  collected  as  other  taxes  shall  be  collected,  and  sold 
at  the  time  and  in  the  manner  and  by  the  same  authority  as 
lands  and  lots  are  sold  for  general  taxes.  Although  art 
9,  sec.  28,  provides  that  at  a  general  tax  sale  property  may 
be  struck  off  to  the  city,  we  have  f otmd  no  direct  provision 
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authorizing  it  to  be  so  struck  off  in  case  of  a  sale  under  the 
foreclosure  of  a  special  assessment  lien,  and  it  is  doubtful 
whether  section  28  would  cover  it. 

The  case  of  New  Whatcom  v.  Bellingham  Bay  Imp.  Co.j 
16  Wash.  131  (47  Pac.  236),  has  also  been  called  to  our  at- 
tention.   The  court  held  in  that  case  that  a  decree  author^ 
izing    the    city    to    purchase    was    not    erroneous.      It 
was    not    one    of   the    principal    questions    in    the  case 
and  perhaps  did  not  receive  due  consideration,  at  least 
in  expressing  the  reasons  in  the  opinion  for  the  holding. 
The  provisions  of  the  charter  mentioned  would  seem  to  ap* 
ply  only  to  property  acquired  for  municipal  purposes,  and 
the  section  cited  from  the  laws  of  1893  (p.  379,  §  122,  BaL 
Code,  §  1760)  is  limited  to  the  ciiy^s  otm  delinquent  special 
assessments,  and  might  apply  to  a  case  where  the  city  was 
constructing  an  improvement  for  which  it  was  directly  lia- 
ble, and  payable  in  the  first  instance  out  of  its  general 
funds,  but  where  as  a  part  of  the  scheme,  and  for  reimburs- 
ing itself,  the  dty  should  make  the  same  a  charge  upon  the 
property  benefited.    What  was  said  in  the  case  was  not  with 
reference  to  the  question  that  the  city  might  become  an  ab- 
solute owner  of  the  property,  but  was  with  a  view  of  pre- 
serving the  proceedings,  and  as  stated  in  the  respondent's 
brief,  citing  Black  on  Tax  Titles  (2d  ed.),  §  301,  only  for 
the  purpose  of  holding  it  until  some  person  should  be  found 
who  would  take  the  land  and  pay  the  charges.    If  the  city 
could  be  an  ordinary  purchaser,  liabilities  would  grow  out 
of  it  not  contemplated  in  the  making  of  the  improvement, 
and  entirely  inconsistent  with  the  theory  of  making  the 
same  a  charge  upon  the  property  benefited,  for  the  city 
vronld  of  course  become  liable  to  the  warrant  holder  for 
the  sum  bid,  but  no  such  question  was  involved  in  that  case 
nor  here. 

^We  do  not  find  it  necessary  to  decide  in  this  case  whether 
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there  was  statutory  authority  authorizing  the  land  to  be 
struck  off  to  the  city  in  default  of  other  bidders.  If  it 
could  be  struck  off  to  it,  it  could  only  be  for  the  purpose  of 
preserving  the  sale  proceedings.  But  the  assessment  Uen 
would  remain  intact  if  there  was  no  valid  sale.  The  fore- 
closure of  that  lien  would  remain  effective  also,  only  the 
sale  to  the  city  would  be  in  question,  and  the  lot  could  again 
be  offered  for  sale  thereafter,  if  that  one  was  set  aside. 
Kelly  V,  Chapman,  13  HI.  630.  If  the  lot  was  struck  off  to 
the  city  without  authority  in  law  the  owner  might  have  ob- 
jected, but  she  did  not  do  so,  and  permitted  the  sale  to  be 
confirmed  by  the  court.  Most  likely  subsequently  she  could 
not  have  questioned  it.  In  the  case  of  the  City  of  Cham- 
paign V.  Harmon,  98  HL  491,  cited,  it  was  held  that  a  ven- 
dor of  land  could  not  question  the  power  of  a  city  to  buy. 

The  sale  to  Mary  B.  Gardner  appears  to  have  been  duly 
made  and  authorized  by  a  city  ordinance  passed  for  the  pur- 
pose. The  fact  that  the  lot  was  struck  off  to  the  city  and 
by  the  city  transferred  to  her  was  substantially  only  as  if 
she  had  purchased  it  at  the  sheriff's  sale.  The  reasons  given 
in  some  of  the  authorities  cited,  as  expressed  in  Borer  on 
Judicial  Sales  (2d  ed.),  §§  413  and  414,  relating  to  a  pur- 
chase by  a  party  in  interest,  do  not  obtain  in  a  proceeding 
like  this,  for  the  interest  of  the  city  in  collecting  such  as- 
sessment was  only  nominal.  The  fund  to  be  provided  there- 
by was  for  the  benefit  of  the  contractors.  Section  10  afore- 
said provided  for  authorizing  a  suit  to  foreclose  the  lien  by 
the  contractor  who  constructed  the  improvement.  How- 
ever brought,  the  action  was  really  to  enforce  a  private 
right,  the  remedy  being  confined  to  the  property  benefited 
by  the  improvement.  Furthermore  the  court  did  permit 
the  city  to  buy  by  confirming  the  sale. 

Even  though  the  owner  could  have  objected  to  that  sale 
in  an  apt  and  timely  way,  we  are  of  the  opinion  that  the 
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plaintiff  can  not  contest  its  validity  in  an  action  of  eject- 
ment as  is  attempted  here.  He  must  seek  his  rights  in  a 
proceeding  to  redeem  the  premises,  where  the  rights  of  the 
parties  can  be  properly  adjusted,  or  to  set  aside  the  assess- 
ment if  he  is  not  precluded  from  so  doing  for  a  failure  to 
act  in  time  or  to  contest  the  same  in  the  assessment  pro- 
ceedings. 

Keversed  and  remanded. 

DuNBAK,  Reavis  and  Ain>EBS,  JJ.,  concur. 

Gordon,  J.,  not  sitting. 


[No,  2573.    Decided  December  21, 1897.] 

Monroe  Russell,  Appellant,  v.   Samuel   Blair,  i2e- 

apondent 

RK8   JUDICATA  —  B8TOPPEL  TO  MAINTAIN   ACTION  ON   ONE  THEORY  AFTBB 

DEFEAT  ON   ANOTHER. 

Where  a  plaintiff  has  been  non-suited  in  an  action  against 
defendant  brought  on  the  theory  that  the  latter  was  liable  as  an 
employer,  he  is  estopped  from  bringing  a  subsequent  action 
tkgaAuMt  the  same  defendant  on  the  theory  that  he  was  liable  as 
a  guarantor,  when  plaintiff  in  the  first  action  expressly  admitted 
that  defendant  could  not  be  liable  in  the  latter  capacity. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

cT*.  JE.  Lilly y  for  appellant. 

Siruve,  Alleny  Hughes  &  McMichenj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Plaintiff  brought  this  action  to  recover  the 
value  of  services   performed   by   himself,  and  by  A.  F. 
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Bunker,   E.  W.  Bunker,  A.  E.  Livingston,    and    Alfred 
Bogue,  upon  a  coal  mine,  in  King  county. 

The  right  to  recover  is  based  upon  certain  correspondence 
between  A.  F.  Bunker,  one  of  the  plaintiffs  assignors,  who 
was  superintendent  of  the  mine,  and  the  defendant.  The 
correspondence  is  very  voluminous.  It  was  made  a  part 
of  the  complaint  in  the  action  and  set  out  in  full  therein. 
It  was  before  this  court  in  the  case  of  Bunker  v.  Blair j  14 
Wash.  106  (44  Pac.  122),  the  plaintiflF  in  that  action  be- 
ing one  of  plaintiffs  assignors  in  this,  and  the  defendant 
therein  being  the  respondent  here. 

The  lower  court  sustained  a  demurrer  to  the  complaint, 
and  this  appeal  is  from  that  order  and  the  judgment  of  dis- 
missal which  followed.  Appellant  seeks  to  distinguish  the 
present  case  from  Bunker  v.  Blair^  supra^  contending  that 
the  former  action  was  on  the  theory,  that  the  defendant 
was  liable  as  an  employer,  and  that  in  this  action  plaintiff 
seeks  to  charge  him  as  a  guarantor.  We  think  no  such  dis- 
tinction can  be  recognized. 
Blair y  supra,  we  quote  the  following: 

'^We  admit  that  if  there  was  a  guarantee,  the  action 
should  be  brought  on  that,  but  we  do  not  consider  that  the 
defendant  ever  did  guarantee  the  payment  of  the  wages,'' 
etc. 

But,  aside  from  this,  the  decision  in  the  former  case  was 
upon  the  merits,  the  evidence  was  fully  considered  by  u» 
and  we  concluded  that  it  was  insufficient  to  establisli  any 
liability  upon  the  part  of  the  defendant. 

For  the  reasons  there  given  it  follows  that  the  demurrer 
was  properly  sustained  and  the  judgment  appealed  from 
must  be  affirmed. 

Scott,  C.  J.,  and  Dunbab,  Aitdbes  and  Beavis,  JJ., 
concur. 
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|No.  2582.    Decided  December  21, 1807.]  -g   ^ 

Thomas  N.  Allen,  TVuatee,  Respondent,  v.  A.H.Cham-    "S^l 

BERS  et  al.,  Appellants . 

APPEAL — IN8UFPICIBNCY    OF     COMPLAINT  —  WHEN     IMMATERIAL  — COM* 
MUNITY  DEBTS  —  JUDGMENTS  —  NEW  TRIAL  —  SURPRISE. 

The  fact  that  the  complaint  in  an  action  to  set  aside  a  trans- 
fer as  fraudulent  shows  that  defendant  has  sufficient  other  prop- 
erty to  satisfy  the  demand  against  him  is.  an  Immaterial  error, 
when  the  conrt  finds  that  the  transfer  was  not  fraudulent. 

A  Judgment  creditor  has  a  right  to  have  it  judicially  appear 
that  his  Judgment  is  a  community  debt,  although  it  may  be  true 
that  community  property  is  prima  facie  liable  for  a  debt  contract- 
ed by  the  husband. 

Where  a  litigant  prepares  his  evidence  in  view  of  an  existing 
decision  of  the  supreme  court,  which  is  oyerruled  subsequent  to 
the  trial  of  his  action,  he  is  entitled  to  a  new  trial  on  the  ground 
of  surprise,  where  the  change  announced  in  the  law  would  haye 
a  material  bearing  upon  his  remedial  rights. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
T.  M.  Beed,  Jr.,  Judge.    Reversed. 

John  P.  Judson,  and  John  C.  KlebeVy  for  appellants. 
T.  N.  Alleny  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — ^Kespondent  herein  instituted  an  action  in 
the  superior  court  of  Thurston  county  rgainst  appellants  A. 
H.  Chambers  and  Robert  Frost,  and  other  parties,  to  re- 
cover the  amount  due  on  a  promissory  note  for  $8,000  exe- 
cuted by  the  Olympia  Light  and  Power  Company  to  the 
said  defendants,  and  by  them  indorsed  to  the  plaintiff.  The 
defendants  set  up  in  their  answer  as  a  defense,  among  other 
tlungs,  that  the  money  for  which  the  note  was  given  was 
l>orrowed  and  used  by  the  Light  and  Power  Company,  and 
tliat  the  defendants  were  mere  sureties  upon  the  note.    A 
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trial  was  had  and  on  October  8,  1894,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of  $8,222.22  and 
costs,  but  the  court  made  an  order  staying  the  issuance  of 
execution  thereon  until  after  the  plaintiff  had  recovered 
judgment  against  the  Olympia  Light  and  Power  Company, 
and  levied  upon  and  exhausted  its  property.  The  plaintiff 
appealed  from  that  judgment,  and  this  court  remanded  the 
cause  to  the  superior  court  with  direction  to  enter  an  unre- 
stricted judgment  against  the  defendants.  See  Allen  v. 
Chambers,  13  Wash.  327  (43  Pac.  57).  This  judgment 
became  a  lien  upon  the  real  estate  of  the  defendants  therein, 
in  Thurston  county,  from  the  date  of  its  rendition.  Dur- 
ing the  pendency  of  the  appeal  the  appellants  herein,  A.  H. 
Chambers  and  wife,  and  Robert  Frost  and  wife,  conveyed 
certain  real  estate  described  in  the  complaint  in  this  action 
to  one  David  J.  Chambers,  who  died  before  the  commence- 
ment of  this  action,  after  having  disposed  of  said  property 
by  will  to  certain  persons  who  are  defendants  in  this  case. 
Execution  was  issued  on  the  judgment  and  returned  "  no 
property  found,"  and  the  plaintiff  and  respondent  there- 
after instituted  this  action  against  appellants  A.  H.  Cham- 
bers and  wife  and  Robert  Frost  and  wife,  and  the  personal 
representatives  and  devisees  of  David  J.  Chambers,  de- 
ceased, for  the  purpose  of  obtaining  a  judgment  and  decree 
declaring  his  judgment  a  lien  upon  the  real  estate  of  said 
Chambers  and  wife  and  Frost  and  wife,  or,  failing  in  that, 
of  having  the  said  conveyances  to  David  J.  Chambers  set 
aside  and  the  property  therein  mentioned  subjected  to  sale 
in  satisfaction  of  his  judgment.  The  complaint  alleged,  in 
substance,  for  a  first  cause  of  action,  the  recovery  of  the 
judgment  by  plaintiff  in  the  superior  court  against  A.  H. 
Chambers  and  Robert  Frost  and  the  other  defendants,  and 
that  the  same  has  not  been  paid,'  and  is  in  fuU  force  and 
effect;    that  said  judgment  is  a  lien  upon  certain  communi- 
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ty  property  owned  by  said  Chambers  and  Kobert  Frost; 
that  said  money  was  loaned  on  the  faith  and. credit  of  the 
community  property  of  said  husbands  and  wives,  and  par- 
ticularly the  lots  and  lands  described  in  the  complaint;  that 
said  money  was  borrowed  by  said  defendants  Chambers  and 
Frost  and  was  used  for,  and  in  the  interest  of,  said  com- 
munities; and  that  said  debt  was,  and  is,  a  community 
debt. 

For  a  second  cause  of  action  the  complaint  alleged,  in 
addition  to  the  averments  abeady  set  forth,  that  execution 
was  iBsned  on  the  judgment  and  returned  by  the  sheriff,  in 
substance,  "no  property  found;"     that  the  property   de- 
scribed in  the  complaint  was  mortgaged    to    an  amount 
equal  to  its  value;    that  the  communities  composed  of  A. 
H.  Chambers  and  wife  and  Bobert  Frost  and  wife,  were 
insolvent,  and  that  the  said  conveyances  to  David  J.  Cham- 
bers were  without  consideration  and  were  made  and  re- 
ceived for  the  purpose  of  hindering,  delaying  and  defraud- 
ing the  creditors  of  said  grantors,  including  plaintiff.    Ap- 
pellants A.  H.  Chambers  and  wife  and  Bobert  Frost  and 
wife  admitted  in  their  answer  that  the  properly  described  in 
the  complaint  was  their  community  property,  but  denied 
that  the  judgment  sued  on  was  a  community  debt,  or  that 
it  was  a  lien  upon  their  community  property,  or  that  they, 
or  either  of  the  defendants,  borrowed  the  money  mentioned 
in  the  complaint  from  the  plaintiff.    The  executors  of  the 
will  of  David  J.  Chambers  alleged  affirmatively  in  their 
separate  answer  that  the  defendants  A.  H.  Chambers  and 
Kobert  Frost  were  sureties  for  the  Olympia  Light  and  Pow- 
er Company,  on  the  note  upon  which  the  original  action 
was  based,  and  that  the  money  for  which  the    note   was 
given  was  borrowed  and  used  by  said  company,  and  that 
they  were  induced  to  write  their  names  upon  the  back  of 
said  note  by  the  representation  of  the  plaintiff,  who  was 
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their  attorney,  that  they  would  thereby  become  liable  as 
sureties  only,  and  that  the  property  mentioned  in  the  com- 
plaint as  having  been  conveyed  to  David  J.  Ohambeis  was 
sold  and  conveyed  in  good  faith,  for  a  valuable  considera- 
tion, and  without  notice  on  the  part  of  said  David  J.  Cham- 
bers of  plaintiff's  alleged  lien.  Upon  the  trial  defendant 
and  appellant  A.  H.  Chambers  testified  that  the  community 
composed  of  himself  and  wife  owned  unincumbered  real 
estate  in  Thurston  coimty  of  the  value  of  $12,000;  and 
the  plaintiff  and  respondent  thereupon  asked,  and  was  per- 
mitted, to  amend  his  complaint  to  conform  to  this  proof. 
The  cause  having  been  submitted  on  the  pleadings  and  evi- 
dence, the  court,  after  making  and  filing  its  findings  of  fact 
and  conclusions  of  law,  adjudged  that  defendants  A.  H. 
Chambers  and  Mary  A.  Chambers,  his  wife,  and  Robert 
Frost,  and  Mary  L.  Frost,  his  wife,  were  indebted  to  the 
respondent  in  the  amount  due  upon  the  judgment  and  that 
said  judgment  bore  interest  at  the  rate  of  ten  per  cent,  per 
annum  from  and  after  its  date,  that  plaintiff's  said  judg- 
ment  was  a  lien  upon  the  propert^  described  in  the  com- 
plaint  prior  in  time  and  superior  to  any  right,  title  or  in- 
terest of  the  remaining  defendants  in  and  to  the  same,  and 
that  said  property,  or  so  much  thereof  as  may  be  neceasary 
to  pay  and  satisfy  said  judgment  and  costs,  be  sold  by  the 
sheriff  of  Thurston  counly. 

Appellants  excepted  to  the  fifth  and  sixth  findings  of  fact 
made  by  the  trial  court,  which  were  to  the  effect  that  the 
origin  of  plaintiff's  demand  was  a  loan  of  $8,000  made  by 
him  on  the  first  day  of  June,  1898,  to  G^rge  D.  Shan- 
non, A.  H.  Chambers,  E.  T.  Young,  Bobert  Frost  and  Al- 
exander Farquhar  on  a  note  of  that  date  and  amoimt,  exe- 
cuted by  the  Olympia  Light  and  Power  Company  to  said 
Shannon,  Chambers,  Frost,  Young  and  Farquhar,  and  in- 
dorsed by  them  to  the  plaintiff;    that  said  money  was  bor- 
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rowed  for,  and  was  used  by,  the  Olympia  light  and  Power 
Company  in  the  regular  course  of  its  business;  that  said 
indorsers  were  the  directors  and  officers  of  said  company, 
and  were  each  of  them  large  stockholders  therein;  that 
said  money  was  borrowed  and  used  in  the  interest  of  the 
communities  composed  of  said  A.  H.  Chambers  and  wife 
and  said  Bobert  Frost  and  wife;  and  that  no  other  pay- 
ments than  those  mentioned  in  the  foregoing  findings  have 
been  made  on  said  debt.  Defendants  also  excepted  to  each 
and  every  of  the  conclusions  of  law  based  upon  the  court's 
findings  of  fact,  and  to  the  rulings  of  the  court  in  refusing 
to  find  the  facts  as  requested  by  them.  And  they  now  in- 
sist^ (1)  that  the  findings  excepted  to  are  not  sustained  by 
the  evidence,  and  (2)  that  the  conclusions  of  law  are  not 
warranted  by  the  findings  of  fact.  But  in  our  opinion  neith- 
er of  these  objections  is  tenable.  Nor  do  we  think  the 
court  erred  in  refusing  to  make  the  findings  requested  by 
appellants,  for  the  reason  that,  in  so  far  as  said  findings 
were  not  in  accordance  with  the  findings  made  by  the  court, 
they  were  either  contrary  to  the  evidence  or,  in  point  of 
law,  immaterial.  It  is  contended  by  the  learned  counsel 
for  appellants  that  the  complaint,  as  amended  on  the  trial, 
failed  to  state  sufficient  facts  to  entitle  plaintiff  to  the  re- 
lief demanded,  and,  in  support  of  this  contention,  it  is  ar- 
gued that  it  appeared  from  the  amended  complaint  that 
there  was  sufficient  property  owned  by  appellants,  Cham- 
bers and  wife,  to  satisfy  the  respondent's  debt,  and  that 
under  the  ruling  of  this  court  in  Wagner  v.  Law,  3  Wash. 
500  (28  Am.  St.  Rep.  66,  28  Pac.  1109),  it  affirmatively 
appeared  that  the  conveyances  to  David  J.  Chambers  were 
neither  fraudulent  nor  void,  as  to  the  respondent,  or  any 
other  creditor  of  appellants.  But,  conceding  that  to  be 
tnie,  the  question  has  become  immaterial  for  the  reason 
that  the  court  below  found  that  said  conveyances  were  not 
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fraudulent  and  void,  but  were  made  and  received  in  good 
faith,  and  the  respondent,  who  is  the  only  party  who  could 
be  aggrieved  thereby,  has  interposed  no  exception  to  such 
finding.  As  to  the  first  alleged  cause  of  action,  it  is  insisted 
by  appellants  that,  if  it  be  true  as  alleged  therein  by  re- 
spondent that  the  debt  represented  by  his  judgment  is  a 
community  debt,  and  that  the  property  described  in  the 
complaint  is  community  property,  he  is  entitled  to  no  re- 
lief because  such  debt  would  be  enforcible  against  the 
property  without  any  action  or  proceeding  against  appel- 
lants. But,  while  it  is  true  that  community  property  is 
prima  facie  liable  for  a  debt  contracted  by  the  husband, 
still,  under  the  ruling  of  this  court  in  McDonough  v.  Craigy 
10  Wash.  239  (38  Pac.  1034),  the  respondent  had  a  right 
to  have  it  judicially  appear  that  his  judgment  was  a  com- 
munity debt.  The  reason  upon  which  the  ruling  of  the 
court  was  founded  is  fully  set  forth  in  the  opinion,  and  need 
not  be  re-stated  here. 

After  this  cause  was  submitted  to  the  court  for  its  de- 
termination, and  before  its  findings  and  conclusions  were 
filed,  appellants  moved  the  court  to  re-open  the  case,  and 
for  leave  to  submit  evidence  upon  the  question  as  to  whether 
the  plaintiff's  judgment  was  a  community  debt  or  the  sepa- 
rate debt  of  A.  H.  Chambers  and  Robert  Frost.  The  court 
denied  this  motion  and  the  appellants  excepted.  After  the 
judgment  of  the  court  was  rendered  and  filed,  appellants 
made  a  motion  for  a  new  trial,  upon  the  statutory  ground^ 
among  others,  of  surprise  which  ordinary  prudence  could 
not  have  guarded  against.  The  court  also  denied  this  mo- 
tion and  an  exception  was  taken  by  appellants.  The  ac- 
tion of  the  court  in  denying  these  motions  is  assigned  as  er- 
ror, and  the  assignment  presents  the  only  serious  question 
for  determination  upon  this  appeal.  Both  these  motions 
are  supported  by  the  affidavits  of  counsel  for  appellants^ 
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which  affidavits  state  that  affiants  prepared  their  answers 
and  conducted  the  trial  upon  the  law  as  announced  in  the 
case  of  Spinning  v.  Allen,  10  Wash.  570  (39  Pac.  151), 
and  that  under  the  doctrine  of  that  case  it  was  immaterial 
whether  the  debt  sued  on  was  a  community  debt  or  the 
separate  debt  of  Mr.  Chambers  and  Mr.  Frost,  and  that 
they  neglected  to  introduce  testimony  showing  the  status  of 
the  debt  because  of  their  reliance  upon  the  law  announced 
in  the  case  above  mentioned.  It  is  stated  in  these  affidavits 
that  after  the  cause  had  been  under  consideratioi}  by  the 
superior  court  for  some  time  this  court  announced  its  opin- 
ion in  the  case  of  Horton  v,  Donohoe  Kelly  Banking  Co., 
15  Wash.  399  (46  Pac.  409),  which  case  overruled  the 
Spinning  case  above  mentioned,  and  that  the  court  deter- 
mined the  liability  of  appellants  upon  the  authority  of  the 
Horton  case  aforesaid.  These  facts  constitute  the  surprise 
alleged  by  appellants  and  which  they  now  rely  on  as  a 
ground  for  a  new  trial.  It  is  contended  upon  the  part  of  re- 
spondent that  the  character  of  the  motions  now  under  con- 
sideration discloses  the  fact  that  they  were  made  in  bad 
faith;  but  after  a  careful  examination  of  the  affidavits  of 
counsel  we  are  compelled  to  conclude  that  the  learned  re- 
spondent  is  mistaken  in  that  regard.  The  law  recognizes 
motions  for  new  trials  on  the  ground  of  accident  and  sur- 
prise, and,  under  the  circumstances,  appellants  could  not 
legally  have  made  an  application  for  the  relief  desired  un- 
der any  other  character  of  motion  than  that  made  by  them. 
The  question  is,  then,  whether  the  facts  stated  in  the  affi- 
davits show  surprise  on  the  part  of  appellants,  in  contem- 
plation of  the  statute  (Code  Proc.,  §  400,  Bal.  Code, 
§  5071).  It  is  insisted  by  the  respondent  that,  if  appellants 
ivere  surprised  at  all,  it  was  with  regard  to  a  mere  matter 
of  law,  which  is  never  held  to  constitute  the  surprise  con- 
templated by  the  statute.     That  the  surprise  intended  by 
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the  legislature  must  relate  1x)  a  matter  of  fact,  and  not  of 
law,  is  shown  by  the  following  authorities,  as  well  as  many 
others  that  might  be  cited:  Fuller  v.  HutchingSy  10  Cal. 
626  (70  Am.  Dec.  746);  Morgan  v.  Houston^  25  Vt  570; 
Handy  v.  Davis,  38  N.  H.  414;  Craig  v.  Panning,  6 
How.  Pr.  336;  Anderson  v.  Market  National  Bank,  66 
How.  Pr.  8;  Seals  v.  Seals,  27  Ind.  77;  Elliott,  Appel- 
late Procedure,  §  852. 

Assuming,  then,  the  law  to  be  as  stated  in  the  foregoing 
authorities,  does  the  surprise  alleged  in  this  instance  relate 
to  a  mere  misapprehension  of  the  law,  acccording  to  those 
authorities?  The  appellants  claim  that  they  had  a  right  on 
the  trial  of  the  case  to  rely  upon  the  law  as  previously  an- 
nounced by  this  court  in  relation  to  the  status  of  a  debt  con- 
tracted by  a  husband  by  becoming  a  guarantor  or  surety 
for  a  corporation  in  which  he  is  an  officer  and  stockholder. 
We  think  that  appellants,  in  determining  what  would  be 
necessary  proof  on  their  part  at  the  trial  of  this  cause  had 
a  right  to  reply  upon  the  ruling  of  the  court  in  the  case  of 
Spinning  v.  Allen,  supra,  and  to  believe  that  the  communi- 
ty property  mentioned  in  the  complaint  and  the  evidence 
would,  in  no  event,  be  liable  for  appellants'  indebtedness 
to  the  respondents;  and,  that  being  so,  it  follows  that  ap- 
pellants may  well  be  said  to  have  been  surprised  by  the  de- 
cision of  the  court,  which  was,  iJiough  in  harmony  with  the 
Horton  case  (and  therefore  correct),  apparently  directly  op- 
posed to  the  former  ruling  of  this  court  in  the  Spinning 
case,  when  viewed  in  the  light  of  the  facts  as  stated  in  that 
opinion.  Upon  the  facts  stated  in  that  case,  and  the  decision 
therein,  appellants  might  reasonably  have  assumed  that, 
upon  the  testimony  adduced  at  the  trial,  the  judgment 
would  be  in  their  favor.  They  can  not  be  blamed  for  not 
knowing  that  the  corporation  stock  owned  by  Spin- 
ning  was  his  separate  property,  for  that  did  not  appear 
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until  it  was  announced  in  the  opinion  of  this  court  in  Hor- 
Horton  v.  Danohoe  Banking  Company,  supra.  There  was 
no  error,  in  our  judgment,  in  the  refusal  of  the  court  below 
to  permit  the  answer  to  be  amended,  for  the  plain  reason 
that,  under  the  issues  as  made  by  the  pleadings,  the  evi- 
dence sought  to  be  introduced  was  clearly  admissible  with- 
out such  amendment.  But  we  are  of  the  opinion  that  the 
court  should  have  granted  a  new  trial  in  this  case  as  for 
surprise.  The  appellants  would  clearly  have  had  a  right 
to  show,  if  they  could,  that  the  stock  held  by  A.  H.  Cham- 
bers and  Kobert  Frost  was  their  separate  and  individual 
property,  and,  that  being  so,  the  respondent  could  not  be  in- 
jured by  such  a  showing,- in  contemplation  of  law. 

That  appellants  are  entitled  to  a  new  trial  upon  the 
ground  of  surprise  under  such  circumstances  as  appear  in 
this  case  is  shown  by  the  case  of  Starkweather  v.  Loomis, 
2  VL  573.  That  was  an  action  of  debt  on  a  judgment  ren- 
dered by  a  justice  6f  the  peace  in  the  state  of  New  Hamp- 
shire. Defendant  in  the  action  pleaded  nil  debet,  expecting 
to  impeach  the  judgment  in  accordance  with  a  decision  of 
the  supreme  court,  which  held  that  such  a  judgment  was 
a  foreign  one,  and  could  be  impeached  and  did  not  preclude 
a  defendant  from  going  into  the  merits  of  his  case.  The 
judgment  was  produced,  properly  certified  by  the  justice, 
and  was  admitted  in  evidence  by  the  court.  The  defendant, 
relying  upon  the  former  ruling  of  the  supreme  court,  then 
offered  to  show  that  plaintiff  had  no  cause  of  action  against 
him,  which  offer  was  refused  by  the  court  on  the  ground 
that  he  should  have  introduced  this  evidence  before  the  jus- 
tice of  the  peace,  in  the  state  of  New  Hampshire.  Excep- 
tion was  taken  to  the  ruling  by  the  defendant  and  the  cause 
was  taken  to  the  supreme  court,  where  the  judgment  was 
affirmed  because  the  decision  relied  on  had  been  overruled, 
but  the  judgment  of  affirmance  was  not  entered,  and  the 
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defendant  was  given  leave  to  file  a  motion  for  a  new  trial  on 
the  ground  of  surprise.  The  court  concluded  that^  upon 
the  affidavits  filed  by  the  defendant^  a  case  of  surprise  was 
properly  made  out,  as  the  defendant  had  a  clear  right  to 
rely  upon  the  decision  of  the  supreme  court  as  to  the  ad- 
missibility of  the  evidence  offered^  and  had  no  reason  to 
believe  that  the  ruling  relied  on  would  be  changed  by  a 
subsequent  decision.  We  think  the  decision  in  that  case 
was  right,  and  that  the  same  principle  fully  accords  with 
the  spirit  of  our  code  and  should  be  applied  in  this  case. 
See  Hull  v.  Vining,  17  Wash.  362  (49  Pac.  537). 

The  cause  will  therefore  be  remanded  for  a  new  trial,  on 
the  terms  that  appellants  pay  all  costs  accrued  up  to  the 
time  of  filing  their  motion  for  a  new  trial,  and  that  they 
do  not  recover  the  same  back  in  case  the  action  should 
eventually  terminate  in  their  favor. 

It  may  not  be  improper,  however,  to  state  in  conclusion 
that,  under  the  circimistances  appearing  in  this  case,  it  will 
be  incumbent  upon  appellants,  in  order  to  recover  in  this 
action,  to  prove  by  clear  and  satisfactory  evidence  that  the 
stock  held  by  A.  H.  Chambers  and  Kobert  Froist  in  the 
Light  and  Power  Company  is  their  separate  property,  and 
that  the  money  borrowed  from  the  respondent  was  not  used 
for  community  purposes. 

Reversed  and  remanded  for  a  new  trial  in  accordance 
with  this  opinion. 

SooTT,  C.  J.,  and  Reavts,  J.,  concur. 

DuxBAB,  J.,  dissents. 

Gordon,  J.,  not  sitting. 
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George  H.  Smith,  Respondent,  v.  Union  Trunk  Line^     is  m 


Appellant  llFasI 

I  27    241 
STREET  RAILBOAD8  —  ACCIDBNT  TO  PA88BN6BR   AT  8TRBBT    CROSSING  — 
NBOLIGBKCB  AND  CONTRIBUTORY   NEOLIOBNCB — INSTRUCTION  ON  COM- 
PARATIVE NBQLIQBNCB — WHBN  HARMLESS. 

Whether  the  act  of  a  passenger  in  alighting  from  a  cable 
car  at  a  street  crossing  and  attempting  to  cross  in  front  of  an- 
other car  approaching  from  the  opposite  direction  on  a  close  and 
parallel  track  without  stopping  to  look  or  listen  is  negligence, 
is  a  question  for  the  Jury  and  not  one  of  law  for  the  court,  when 
it  appears  that  the  car  approaching  from  the  opposite  direction 
was  bearing  down  on  the  street  crossing  and  the  other  car  at  a 
high  rate  of  speed  without  ringing  a  bell  or  giving  any  other 
warning,  and  with  the  gripman's  attention  otherwise  directed 
than  to  a  strict  performance  of  his  duties,  since  ordinary  care  does 
not  require  a  pedestrian  at  a  street  crossing  to  anticipate  such 
negligence  on  the  part  of  those  operating  an  approaching  car. 

An  instruction  in  an  action  to  recover  damages  on  account  of 
defendant's  negligence,  which  lays  down  the  doctrine  of  com- 
parative negligence  is  not  prejudicial,  in  view  of  special  findings 
by  the  jury  that  the  plaintiff  was  not  guilty  of  any  negligence. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

John  E.  Humphries^  William  E.  Humphrey^  and  E.  P. 
EdseUy  ioT  appellant. 

Lindsay y  King  &  Turner ,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dui^BAB,  J. — This  is  an  action  against  the  appellant,  a 
street  railway  company,  for  personal  injuries  inflicted  upon 
the,  respondent. 

The  complaint  alleges  that  the  appellant  negligently  and 
carelessly  struck,  knocked  down  and  dragged  respondent  a 
distance  of  twenty-five  feet,  negligently  caused  the  car  in 
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which  the  respondent  was  riding  to  be  overcrowded,  there- 
by preventing  the  respondent  from  seeing  the  car  coming 
west  (the  car  which  struck  respondent) ;  that  the  car  which 
struck  respondent  was  not  furnished  with  any  fenders  or 
safeguards;  that  the  injuries  were  inflicted  on  one  of  the 
street  comers,  in  one  of  the  crowded  streets  in  Seattle; 
that  no  warning  or  signal  was  given  by  the  gripmau  on  the 
approaching  car,  and  that  the  speed  of  the  respective  cars 
was  not  slackened  as  they  approached;  that  the  gripman 
of  the  car  coming  west  had  ample  time  to  prevent  said  in- 
juries which  he  failed  to  do. 

In  this  case  the  appellant  was  the  owner  and  operator  of 
a  couple  of  street  railroads  with  parallel  lines  on  Jam^ 
street,  the  south  track  was  used  for  cars  going  east  and 
the  north  track  for  cars  going  west;  the  tracks  were  about 
seven  feet  apart  and  when  the  cars  were  opposite  each  other 
there  was  a  space  of  about  two  and  a  half  feet  between 
them. 

It  is  conceded  that  the  street  was  open  and  free  from 
obstruction.  The  plaintiff  boarded  the  car  at  Second  street, 
and  at  Fourth  street  he  stepped  off  of  the  car,  at  the  cross- 
ing, and  undertook  to  walk  across  the  track  on  the  north, 
and  was  run  down  and  injured  by  the  west  bound  car  and 
sustained  the  injuries  complained  of. 

At  the  conclusion  of  the  respondent's  testimony,  appel- 
lant moved  for  a  non-suit,  which  motion  was  denied.  Ap- 
pellant  then  introduced  its  testimony  in  defense,  the  case 
was  submitted  to  the  jury,  who  found  a  verdict  for  the  re- 
spondent. If  this  case  could  be  reversed  at  all  it  would  be 
upon  the  theory  that  the  appellant  was  entitled  to  its  noio- 
tion  for  a  non-suit,  for  the  reason  that  the  testimony  of  the 
respondent  himself  showed  contributory  negligence.  The 
testimony  contradicting  the  statements  made  by  respondent 
and  his  witness  was  a  matter  for  the  consideration  of  tlie 
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jury.  The  respondent  testified  that  the  car  was  crowded, 
when  he  got  on  at  Second  street;  that  more  passengers 
got  on  the  car  at  Third  street;  and  that  he  was  crowded 
over  to  the  north  side  and  the  back  end  thereof;  that  he 
signaled  to  the  conductor  to  let  him  off,  and,  his  signal  not 
being  answered,  he  stepped  off  of  the  north  side  and  started 
to  walk  across  the  street,  that  is,  he  stepped  upon  the 
track,  saw  the  east  bound  train  within  a  few  feet  of  him^ 
and  undertook  to  throw  himself  off  of  the  track,  but  was 
not  given  time  enough  to  do  so  and  his  leg  was  caught,  and 
he  was  dragged  under  the  car. 

The  testimony  of  tiie  respondent's  witness  is  to  the  effect 
that  the  gripman,  on  the  east  bound  train,  was  not  tending 
to  his  business;  but  was  engaged,  at  the  time,  in  conver- 
sation with  a  lady  passenger.  Some  of  the  witnesses  testi- 
fied that  they  saw  the  danger  the  respondent  was  in  and 
hallooed  to  the  gripman  to  stop  the  car.  "Witness  Wood  tes- 
tified to  this  effect,  and  that  in  notifying  the  gripman  he 
used  very  strong  language  because  he  felt  hot  seeing  that 
the  gripman  had  plenty  of  time  to  stop  the  car  in  the  way 
it  was  running  down;  another  witness  testified  that  the 
gripman,  after  he  became  aware  of  the  danger,  did  not  act 
with  promptitude,  but  very  deliberately  took  hold  of  the 
lever  for  the  purpose  of  stopping  the  car;  and  the  wit- 
nesses to  the  accident,  who  were  introduced  by  the  respond- 
ent, testified  that  no  bell  was  rung  nor  signal  of  any  kind 
given  by  either  car  as  they  passed  each  other. 

It  is  also  in  evidence  that  the  cars  did  not  have  cow- 
catcher attachments,  or  the  latest  improvements,  which  the 
ordinance  in  relation  to  street  cars  in  Seattle  provides  for. 
The  cars  were  running  at  about  the  rate  of  eight  miles  an 
hour.  The  testimony  is,  that  the  car,  at  the  place  the  ac- 
cident occurred,  at  the  rate  of  speed  which  the  east  bound 
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car  was  runnings  could  be  stopped,  by  a  competent  man,  in 
from  five  to  twelve  feet 

It  is  insisted  by  tbe  appellant  that  the  respondent  could 
have  seen,  and  ought  to  have  seen,  the  east  bound  train 
coming  towards  him  when  he  alighted  for  the  reason  that  it 
was  an  open  street;  but  the  testimony  of  the  respondent  is 
that  he  was  unable  to  see  the  train,  by  reason  of  the  car 
which  he  was  on  being  crowded,  that  many  passengers  were 
standing  up,  standing  on  the  outside  of  the  car,  and  hang- 
ing on  to  the  straps;  that  they  were  thus  in  front  of  him, 
and  that  it  was  impossible  for  him  to  see  anything  in  that 
direction.  It  is  earnestly  contended  by  the  appellant  that 
the  respondent  was  guilty  of  contributory  negligence  in 
not  looking  and  listening  to  see  whether  a  car  was  coming 
from  the  east,  before  he  ventured  on  to  the  track;  the  tes- 
timony of  the  respondent  is  that  he  did  look  and  listen, 
but  his  testimony  is  somewhat  confused  in  this  respect. 

It  may  be  said  that,  without  any  doubt,  the  testimony  of 
the  respondent  at  least,  shows  negligence  and  gross  negli* 
gence  on  the  part  of  the  defendant.  If  a  passenger,  having 
no  duty  towards  other  passengers,  can  see  the  danger  of 
the  footman  and  warn  the  gripman  of  that  danger  be- 
fore he  sees  it,  by  reason  of  his  being  engaged  in  conversa- 
tion with  a  lady  passenger,  or  for  any  other  reason,  cer- 
tainly there  was  negligence  on  the  part  of  the  gripman^ 
whose  special  duty  it  is  to  keep  a  lookout,  in  not  seeing  the 
danger  in  time  to  avoid  the  accident 

Then  the  case  resolves  itself  into  the  single  proposition^ 
viz:  whether  or  not,  the  respondent  was  guilty  of  coa- 
tributory  n^ligence.  We  do  not  think  that  we  can  say 
from  the  testimony  in  this  case,  that,  as  a  matter  of  la^w, 
he  was.  But  there  were  circtunstances  connected  with  liis 
alighting  from  the  east  bound  train  and  attempting  to  croaa 
the  track  of  the  west  bound  train  which  should  be  submitted 
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to  a  jury  for  their  determination,  on  the  question  of  con- 
tributory negligence. 

This  accident  occurred  at  a  street  crossings  a  popular 
street,  in  a  populous  city,  where  people  were  passing  back- 
wards and  forwards  across  the  street  in  large  numbers,  al- 
most all  hours  of  the  day  and  where  they  had  a  right  to  so 
pass.  Under  such  circumstances  and  at  such  a  place  it 
was  gross  and  culpable  negligence  on  the  part  of  the  ap- 
pellant to  run  its  cars  past  each  other,  without  giving  some 
signal  or  warning,  or  to  approach  this  crossing,  whether 
passing  each  other  or  not,  without  giving  a  signal  or  warn- 
ing, and  we  think  that  negligence  cannot  be  imputed  to  the 
pedestrian  for  not  anticipating  culpable  and  gross  negli- 
gence on  the  part  of  the  street  car  company. 

Street  cars  have  not,  by  any  means,  an  exclusive  right 
to  the  streets.  The  occupancy  of  the  streets  by  street  cars, 
other  vehicles,  and  pedestrians,  is  a  joint  occupancy,  and 
the  rules  of  care  which  are  required  of  pedestrians  in  cross- 
ing street  car  tracks  are  laws  which  are  made  to  govern 
not  the  brightest,  or  the  most  alert,  minds,  but  the  ordinary 
mind;  and  the  ordinary  mind  is  often  apt  to  be  distracted 
with  other  thoughts,  than  that  of  danger  in  crossing  car 
tracks  on  the  streets,  as  was  very  pertinently  remarked 
hy  the  respondent  in  his  testimony  in  this  case:  "  One's 
mind  cannot  always  be  kept  on  the  street  cars."  Of  course, 
the  pedestrian  must  exercise  ordinary  care  to  avoid  conse- 
quences which  might  ensue  from  collision  and  the  care 
must  be  in  proportion  to  the  danger  to  be  avoided.  But 
the  law  must  look  at  human  minds  just  as  they  exist,  with 
all  their  frailties,  their  inclination  to  abstract  thought  and 
absent-mindedness.  Human  life  is  of  more  importance, 
yet,  than  rapid  transit,  and  if  street  cars  cannot  reasonably 
protect  life  and  limb  while  running  at  the  rate  of  speed 
which    they    do    run,    they    have  a    remedy    left;    and 
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that  is  to  lessen  their  rate  of  speed  and  increase 
their  watchfulness  for  the  safety  of  those  who 
must  necessarily  be  the  sufferers  when  a  collision  occurs. 
Bells,  whistles  and  signals  of  different  kinds,  are  used 
for  the  purpose  of  challenging  the  attention  of  people  who 
are  using  the  street,  that  they  may  protect  themselves  from 
these  unfortunate  collisions  and  accidents;  and  the  citizen 
has  a  right  to  rely  upon  these  signals  which  are  in  common 
use;  and  negligence  should  not  be  imputed  to  him  by  rea- 
son of  such  reliance.  As  was  pertinently  remarked  by  the 
court  in  Cincinnati  Street  By.  Co.  v.  Snell,  54  Ohio  St. 
197  (43  N.  E.  207),  which  was  a  case  much  in  principle 
like  the  one  under  discussion: 

"  Ancient  rights  have  not  changed  because  new  vehicles 
of  travel  have  been  introduced  upon  the  streets,  nor  because 
a  portion  of  the  people  who  ride,  being  in  haste  to  reach 
their  destination,  demand  rapid  transit.  The  streets  remain 
for  all  the  people,  and  he  who  goes  afoot  has  the  right,  es- 
pecially at  a  crossing,  to  walk  to  hi^  destination.  He  should 
not  be  compelled  to  run,  or  to  dodge  and  scramble,  to  avoid 
collision  with  vehicles." 

In  that  case,  it  was  also  held  that  it  was  the  duty  of 
the  drivers  of  vehicles,  whether  wagons,  wheels  or  cars,  to 
so  regulate  their  speed  and  give  some  warning  of  approach, 
at  whatever  cost  of  pains  and  trouble  on  their  part,  as  that 
the  footman  using  ordinary  care  himself,  and  barring  inevi- 
table accident,  may  cross  in  safety.  Applying  this  rule, 
coupled  with  the  other  rule  mentioned,  that  ordinary  care 
does  not  require  the  pedestrian  to  anticipate  negligence  on 

the  part  of  the  approaching  car,  we  think  in  this  case,  it 
cannot  be  said,  accepting  the  truthfulness  of  the  respond- 
ent's testimony,  that  the  respondent  was  guilty  of  contribu- 
tory negligence.  The  conflict  in  the  testimony,  as  we  be- 
fore said,  is  a  matter  exclusively  for  the  discretion  of  the 

jury. 
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It  is  contended  by  the  appellant,  that  the  court  erred  in 
its  instructions  to  the  jury,  and  also  in  not  giving  the  in- 
structions asked  for  by  the  appellant.  The  principal  objec- 
tion is  raised  to  instruction  number  three,  which  is  as  fol- 
lows: 

"  If  you  do  not  believe  from  a  preponderance  of  the  evi- 
dence that  plaintiff  acted  as  persons  of  ordinary  prudence 
generally  act  in  circumstances  entirely  similar  to  all  those 
which  surround  plaintiff,  at  and  immediately  preceding 
said  accident,  or  if  you  believe  from  the  evidence,  that 
said  injury  was  not  occasioned  directly  by  any  negligent  act 
of  defendant's  servants,  or  any  of  them,  then  your  verdict 
must  be  for  defendant;  Provided,  however,  that  should 
you  find  that  plaintiff  was  guilty  of  only  slight  negligence 
in  the  premises  and  that  said  accident  occurred  by  reason 
of  gross  negligence  of  defendant's  servant  or  servante,  you 
will  then  find  for  plaintiff,  notwithstanding  such  slight 
negligence  on  his  part." 

The  proviso  is  the  portion  of  the  instruction  which  it  is 
insisted  is  wrong,  and  it  is  asserted  by  the  appellant  that 
the  inspection  was  given  in  supposed  obedience  to  a  rule 
laid  down  by  this  court  in  the  case  of  Roth  v.  Union  Depot 
Co.,  13  Wash.  525  (43  Pac.  641);    that  the  law  was  mis- 
understood by  the  lower  court  and  that  such  is  not  the 
law  in  any  state.     The  latter  proposition  is  not  necessary 
for    us    to    determine,  for  a  reference  to    the  case  of 
Hoth  V.  Union  Depot  Co.,  supra,  shows  that  it  was  not  the 
intention  of  this  court  ^to  lay  down  in  that  case  the  doc- 
trine of  comparative  negligence,  but  the  review  of  that 
doctrine  was  simply  incidental  in  that  case.     This  instruc- 
tion, however,  considering  the  special  findings  in  the  case 
i^as  harmless,  for  the  jury  found  as  a  question  of  fact  that 
tlie  respondent  was  not  guilty  of  any  negligence,  slight  or 
otherwise,  but  that  he  acted  properly  to  the  extent  that 
r>ersons  of  ordinary  minds  generally  do  under  circumstances 
in  all  respects  similar  to  those  which  surrounded  him. 
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Thej  alBO  found  as  a  special  verdict  tliat  the  appellants 
were  negUgent  in  the  running  of  the  cars,  and  that  the 
gripman,  had  he  exercised  such  care  and  prudence  as  is 
generally  used  under  such  circumstances  by  careful  ser- 
vants of  street  car  companies,  could  have  seen  respondent  in 
time  to  have  prevented  the  mjury;  that  it  was  the  gross 
carelessness  of  the  defendant  that  led  to  this  injury;  and 
that  no  warning  was  given  him  by  defendant,  or  its  em- 
ployes, of  the  approach  of  the  car  which  struck  the  plain- 
tiff. Objections  were  made  to  other  instructions  which 
were  given,  but  we  think,  with  the  exception  of  those  we 
have  mentioned,  the  instructions  were  correct;  and  that 
the  instructions  offered  by  the  defendants,  which  had  not 
already  been  given  by  the  court  in  different  forms,  should 
not  have  been  given. 

We  find  no  merit  in  any  of  the  objections  of  the  plain- 
tiff, the  only  question,  as  we  have  before  stated,  being  the 
bald  question  as  to  whether  or  not  the  respondent  was 
guilty  of  contributory  negligence;  and,  finding  that  that 
question  was  properly  submitted  to  the  jury  and  they  hav- 
ing determined  it  in  respondent's  interest,  the  judgment 
will  be  affirmed. 

Scott,  C.  J.,  and  Reavis,  J.,  concur. 

Anders,  J.,  dissents. 
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In  the  Matter  of  the  AMignmeni  of  H.  H^  Ikifff  Insolvent: 
H.  6.  Thompson,  Appellant,  v.  E.  B.  Sines  et  al, 
Respondents. 

APFSAL — SUFnCIXirCT  or  NOTICS  —  FBBSUMPTIOMS —  WAITCX  —  AB- 
SIONMBIVT  FOB  BWaXWm  OF  CSBDITOBB — BIOHT8  OF  AUIGVBK  AS 
AGAINST  PXIOB  MOBTOAGKB8 — 008T8.' 

Where  the  Journal  entry  of  the  clerk  of  the  court  recites  that 
appellant  "  gives  notice  of  appeal  in  open  court  ftom  the  final 
judgment  this  day  made  in  the  above  entitled  cause/'  it  raises 
the  presumption  that  notice  was  given  at  the  time  the  judgment 
was  rendered. 

A  notice  of  appeal  designating  what  orders  are  appealed  from 
designates  with  sufficient  clearness  the  grounds  of  appeal,  with- 
in the  requirements  of  Laws  1898,  p.  121,  9  ^  (Bal.  Ck>de,  8  6508). 

Where  an  apellant  has  duly  perfected  and  is  engaged  in  prose- 
cuting his  appeal,  the  fact  that  a  distribution  of  funds  ordered  by 
the  judgment  appealed  from  has  been  made  and  the  portion  al< 
lotted  appellant  has  been  received  by  him,  does  not  amount  to  a 
waiver  of  his  appeaL 

A  notice  of  appeal  reciting  that  appellant  "gives  notice  of 
appeal  from  the  final  Judgment  this  day  made  in  the  above  en- 
titled cause,  and  also  gives  notice  that  he  will  appeal  from  the  or- 
der entered  February  24,  1897,"  etc..  Is  sufficient  as  a  notice  of  ap- 
peal from  the  order  of  February  24th,  though  not  in  apt  lan- 
guage, as  Laws  1898,  p.  120,  8  1,  snbd.  7  (Bal.  Code,  8  6500),  pro- 
vides that  an  appeal  from  any  final  judgment  shall  also  bring 
up  for  review  any  order  made  in  the  same  action  either  before 
or  after  Judgment  in  case  the  record  sent  up  on  the  appeal  shall 
show  such  order  sufficiently  for  the  purposes  of  a  review. 

Where  an  assignment  of  all  a  debtor's  property  has  been  made 
for  the  benefit  of  creditors,  the  assigned  property  passes  as  a 
trust  fund  into  the  assignee's  hands  as  an  officer  of  court,  and  a 
mortmcee  of  a  portion  of  such  property  mirier  a  mort^niffe  (riving 
a  right  of  possession  and  power  of  sale  in  case  of  default  is  not 
entitled  to  withdraw  same  from  the  hands  of  the  assignee  for 
imrposes  of  foreclosure. 

The  reasonable  expenses  incident  to  an  assignment  proceed- 
ing are  entitled  to  payment  from  the  trust  fund  for  creditors  in 
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the  assignee's  hands,  e^en  if  their  payment,  hy  reason  of  the 
smallneas  of  the  estate,  necessarily  impairs  the  amount  due  un- 
der prior  mortgage  liens. 

The  expenses  pf  litigation  incurred  by  reason  of  the  unsuc- 
cessful attack  of  creditors  of  an  insolvent  debtor  upon  preferen- 
tial mortgages  made  by  him  prior  to  an  assignment  are  not  prop- 
erly chargeable  against  the  estate  in  the  assignee's  hands. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
W.  H.  H.  Ktcan,  Judge.    Modified. 

Johnson  NicJceus,  for  appellant. 

Murray  &  Christian,  and  Easterday  &  Easterday^  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

GoEDON,  J. — The  appeal  in  this  case  is  from  a  judgment 
and  order  of  distribution,  and  appellant  seeks  the  review  of 
various  intermediate  orders  made  in  the  course  of  the  as- 
signment proceedings.  A  motion  to  dismiss  has  been  made 
upon  various  grounds.  The  first  is  that  it  does  not  appear 
from  the  record  that  the  notice  of  appeal,  which  was  oral, 
was  given  at  the  time  the  judgment  or  order  was  rendered 
or  made.  The  notice  as  shown  by  the  journal  entry  is  as 
follows: 

"  H.  G-  Thompson  by  his  counsel,  Johnson  Nickeus, 
Esq.,  gives  notice  of  appeal  in  open  court  from  the  final 
judgment  and  order  this  day  made  in  the  above  entitled 
cause,  and  also  gives  notice,  that  he  will  appeal  from  the  or- 
der entered  February  24th,''  etc. 

It  appears  from  the  record  that  the  judgment  was  entered 
on  that  day,  and,  it  further  appearing  that  the  notice  was 
given  in  open  court,  it  must  be  presumed  that  it  was  given 
at  the  time  the  judgment  was  rendered.  It  can  not  be  pre- 
sumed that  the  court  would  have  permitted  the  entry  of  the 
notice  at  any  other  time,  or  that  the  clerk  entered  the  notice 
without  the  direction  of  the  court.    The  second  groimd  of 
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motion  is  that  it  can  not  b^  ascertained  from  the  notice  what 
the  appeal  is  sought  to  be  taken  from.  We  think  the  no- 
tice designates  with  reasonable  certainty  from  what  orders 
the  appeal  is  taken,  and,  if  it  does  that,  it  is  sufficient  im- 
der  the  statute.  Laws  1893,  ch.  61,  §  4,  p.  121  (Bal.  Code, 
§  6503).      • 

It  is  further  urged  that  there  is  no  longer  any  contro- 
versy between  the  parties.  It  appears  from  the  record  that 
the  distribution  ordered  has  in  fact  been  made.  This  of 
itself,  we  think,  affords  no  sufficient  reason  for  dismissing 
the  appeal.  The  appellant  preserved  proper  exceptions  to 
the  rulings  complained  of,  and  perfected  an  appeal  within 
the  time  .allowed  by  law  by  giving  notice  and  bond  for 
costs,  and  the  giving  of  a  bond  to  stay  the  judgment  and 
order  was  not  a  condition  upon  which  his  right  to  appeal 
depended.  It  is  also  urged  that  by  accepting  a  sum  which 
was  by  the  order  appealed  from  directed  to  be  paid  to  the 
appellant,  the  appellant  thereby  waived  a  right  to  appeal. 
Disposing  of  a  similar  question  in  Hinchman  v.  Point  De- 
fiance By.  Co.,  14  Wash.  349  (44  Pac.  867),  we  said: 

"  .  .  .  it  is  apparent  that  the  appellant  is  entitled  in 
any  event  to  all  that  he  received,  no  matter  what  disposition 
is  made  of  the  case." 

The  ruling  in  that  case  is  decisive  of  the  question  raised 
here,  and  upon  the  authority  of  it  this  branch  of  respond- 
•ents*  motion  must  be  denied. 

Lastly,  it  is  urged  that  the  appeal  herein  is  not  from  any 
order  which  was  prejudicial  to  the  appellant.  It  is  urged 
that  the  language  of  the  notice,  viz.,  ^^that  he  will  appeal 
from  the  order  entered  February  24,  1897,  fixing  the 
ainoiint  to  be  paid  the  attorneys  and  other  costs  in  the  pro- 
ceeding,'' does  not  constitute  a  good  notice  of  appeal,  and 
that  "  to  take  an  appeal "  a  party  must  give  notice  that  he 
does,  not  that  he  tinS,  appeal.    It  is  manifest  that  by  the 
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notice  in  this  case  appellant  sought  to  bring  himself  within 
the  provisions  of  section  1,  sub<L  7,  of  the  act  of  1893 
(Laws  1893,  p.  120,  Bal.  Code,  §  6500),  which  in  substance 
provides  that  an  appeal  from  any  final  judgment  diall  also 
bring  up  for  review  any  order  made  in  the  same  action  or 
proceeding  either  before  or  after  the  judgment,  in  case  the 
record  sent  up  on  the  aj^al  shall  show  such  order  suffi- 
ciently for  the  purposes  of  a  review.  While  the  language 
of  the  notice  was  s(»newhat  unfortunate,  we  think  it  could 
not  have  misled  the  respondents,  and  indeed  we  think  the 
notice  of  appeal  need  not  have  described  anything  more 
than  the  final  order  or  judgment  to  have  authorized  us,  un- 
der section  one  of  the  act,  to  review  any  order  made  in  the 
same  proceeding.  The  motion  to  dismiss  the  appeal  must 
be  denied. 

On  the  28th  of  December,  1895,  H.  H.  Day,  a  jeweler 
doing  business  in  the  city  of  Tacoma,  was  indebted  to  differ- 
ent persons  in  amounts  aggregating  $13,000.  On  that  day 
he  executed  three  chattel  mortgages  on  ^^  all  of  his  goods, 
wares,  merchandise  and  fixtures,^'  for  the  purpose  of  secur- 
ing certain  creditors  therein  named.  The  first  mortgage 
was  given  to  F.  D.  Day  to  secure  an  indebtedness  of 
$2,965.83,  the  second  to  Emma  L.  Day  to  secure  an  indebt- 
edness of  $982,  and  the  third  to  C.  G.  Alvord  to  secure 
an  indebtedness  of  $2,470.89.  Two  days  thereafter  the 
mortgagor  made  a  general  assignment  of  all  his  property^ 
including  that  covered  by  the  mortgages,  for  the  benefit 
of  all  of  his  creditors,  and  in  the  instrument  of  assignment 
nominated  J.  W.  Cloes  as  assignee.  The  property  embraced 
within  the  assignment,  not  covered  by  these  mortgages^ 
consisted  of  an  equity  in  lands  and  certain  accounts  and 
choses  in  action.  The  assignee  named  in  the  instrument 
qualified  and  thereafter  at  a  creditors'  meeting  the  respond- 
ent E.  B.  Sinefi  was  elected  assignee  in  his  stead.     The 
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appellant  was  present  at  this  creditors'  meeting  and  par- 
ticipated in  the  proceedings.     The  assignee  thus  elected 
qualified  and  entered  upon  the  discharge  of  his  duties.    In 
April,  1896,  various  creditors  filed  a  petition  in  the  assign- 
ment proceedings  assailing  the  mortgages  referred  to,  and 
asserting  that  they  were  fraudulent  and  void  as  to  the  cred- 
itors.    In  this  petition  the  assignee  subsequently  joined. 
The  appellant  and  the  other  mortgagees   mentioned    an- 
swered the  petition  denying  that  their    mortgages   were 
fraudulent  and  alleging  that  the  property  assigned  was  rea- 
sonably worth  $11,800.    Upon  the  trial  which  followed  the 
lower  court  adjudged  all  of  the  mortgages  invalid,  but  upon 
appeal  this  court  reversed  that  judgment  and  held  the  mort- 
gages valid  (15  Wash.  526).    On  the  18th  day  of  February, 
1896,  the  appellant  filed  with    the  assignee    her    claim, 
amounting  to  $1,232,  and  also  a  notice  that  her  claim  was 
evidenced  by  a  promissory  note  secured  by  a  chattel  mortr 
gage  on  the  stock  of  goods  held  by  the  assignee,  and  that 
she  claimed  a  lien  on  all  of  said  goods,  and  the  right  to  be 
paid  in  full  before  any  of  the  creditors  of  the  said  assignor 
were  paid    any    portion   whatever.     Thereafter,  in  May, 
1896,  the  appellant  made  a  demand  on  the  assignee  for  the 
mortgaged  property  for  the  purpose  of  foreclosure,  which 
VFaB  refused,  and  in  January,  1897,  she  moved  the  superior 
court  for  azl  order  directi^  the  aleignee  to  deliver  to  her 
the  property  covered  by  the  mortgage.    The  motion  was 
denied.     Subsequently  the  court  directed  the  assignee  to 
sell  the  assigned  property,  including  that  mortgaged,  and 
it  was    sold    in    separate  lots  for  an  aggregate  sum    of 
$4,386.50,  only  an  insignificant  sum  being  realized  from 
the  sale  of  the  property  not  embraced  within  the  mortgages. 
from  the  proceeds  of  the  sale  the  court  directed  that  the 
mortgage  claim  of  F.  D.  Day,  amounting  to  $3,346.67, 
should  be  paid  in  full.    To  this  there  was  no  objection  made 
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below,  and  no  complaint  is  made  here.  The  court  then 
found  that  there  was  due  appellant  on  her  note  and  mort- 
gage the  sum  of  $1,083.46,  and  an  additional  sum  of  $51.70 
costs  in  the  supreme  and  superior  courts,  making  a  total  of 
$1,140.15.  But  the  court  directed  that  certain  allowances 
and  expenses  incurred  should  be  paid  before  any  portion 
of  the  sum  realized  on  the  sale  should  be  applied  upon  ap- 
pellant's claim.  The  allowances  and  expenses  were  as  fol- 
lows: For  services  of  assignee,  $160;  for  services  of  as- 
signee's attorney,  $200;  for  costs  of  keeping  goods  and 
printing  notice  of  sale,  $128.46;  and  $51.70,  costs  of  liti- 
gation in  the  former  appeal,  making  a  total  of  $530.15. 

It  is  the  contention  of  the  appellant  that  these  allowances 
and  expenses  were  not  entitled  to  be  paid  in  preference  to 
her  mortgage  claim.  It  is  urged  that  if  the  property  had 
been  delivered  to  appellant  when  demand  was  made  by  her 
upon  the  assignee,  the  cost  of  storage  would  not  have  been 
to  exceed  $20,  and  there  would  have  been  no  attorney's 
fees  or  assignee's  fees  of  any  consequence,  and  that  as  ap- 
pellant had  nothing  to  do  with  starting  the  litigation  she 
should  not  be  required  to  pay  for  it  It  is  also  insisted  that 
the  contractual  right  to  take  possession  and  foreclose  con- 
tained in  the  mortgage  authorized  the  appellant  to  proceed 
without  any  reference  to  the  assignment,  and  that,  unless  a 
mortgagee  under  such  circumstances  is  entitled  to  possession 
and  to  foreclose  without  regard  to  the  assignment,  the  obli- 
gation of  the  contract  is  impaired.  The  principles  involved 
i.i  tlics^o  various  contentions  have  frequently  received  the 
attention  of  this  court.  Traders  Bank  v.  Van  Wagenen^ 
2  Wash.  173  (26  Pac.  253);  Hamilion-Brown  Shoe  Co.  v. 
Adams,  5  Wash.  333  (32  Pac.  92);  Sahin  v.  Adams,  5 
Wash.  768  (32  Pac.  793);  Mansfield  v.  Bank,  5  Wash. 
665  (32  Pac.  789);    Cosh-Murray  Co.  v.  BotheU,  10  Wash. 
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314  (38  Pac.  1118);    Meeker  v.  Sprague,  5  Wash.  242 
(31  Pac.  628). 

In  Sabin  v.  Adams,  supra,  we  said: 

"  The  sooner  it  is  understood  that  when  an  estate  is  as- 
signed it  is  in  the  possession  of  the  court  for  orderly  pro 
rata  distribution^  and  that  no  one  can  interfere  with  it  ex- 
cept at  his  peril,  the  sooner  creditors  will  be  able  to  realize 
fair  dividends,  and  the  objections  to  the  law  of  assignments 
will  disappear." 

The  result  of  the  reasoning  of  all  these  cases  is  that,  un- 
der our  statute,  when  an  assignment  is  made,  the  property 
of  the  assignor  passes  into  the  possession  of  the  assignee  as 
an  officer  of  the  court  and  is  brought  at  once  within  the 
jurisdiction  of  the  court,  which  is  invested  with  full  power 
to  direct  and  control  the  disposition  to  be  made  of  the  prop- 
epty;  and  the  distribution  of  the  aaaignor's  estate  among 
his  creditors  when  imaccompanied  by  fraud,  etc.,  works  a 
discharge  of  the  assignor  from  further  liability.  In  Cosh- 
Murray  Co.  V.  Bothell,  supra,  we  held  that: 

"  When  an  assignment  for  the  benefit  of  creditors  has 
been  made  by  a  debtor,  a  creditor  cannot,  during  the  pend- 
ency of  the  insolvency  proceeding,  maintain  another  form 
of  action  against  the  assigning  debtor." 

There  is  a  wide  distinction  between  an  assignment  under 
our  statute,  and  a  common  law  assignment  or  the  statutory 
assignment  provided  for  under  various  state  laws,  where 
the  assignor  remains  liable  for  the  debts  unpaid,  and  the 
creditor  may,  notwithstanding  the  assignment,  maintain 
azi  action  on  the  original  claim.  Limbocker  v.  Higin- 
boiham,  52  Kan.  696  (35  Pac.  783);  Lawrence  v.  Mc- 
Veagh,  106  Ind.  210  (6  K  E.  327);  Cohum  v.  Boston,  etc., 
Mfg.  Co.,  10  Gray,  243. 

Tti  this  state  an  insolvency  proceeding  is  equitable  in  its 
chara^er.  The  object  of  it  is  two-fold,  viz.,  to  distribute 
the  assets  of  the  insolvent  among  his  creditors,  and  to  dis- 
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charge  the  assignor  from  any  further  liability  on  account  of 
any  indebtedness  existing  prior  to  the  making  of  the  as- 
signment. It  follows  that  the  respondent  Sines,  as  assignee, 
was  warranted  in  refusing  appellant's  demand  for  the  pos- 
session of  the  property,  and  that  the  fund  in  his  hands  was 
chargeable  with  the  reasonable  expenses  incident  to  the  as- 
signment proceeding.  How  such  expenses  should  be  in  any 
case  apportioned  between  the  respective  fimds  in  which  se- 
cured and  unsecured  creditors  share  must  be  determined  bv 
the  court  in  the  exercise  of  a  sound  discretion.  The  mort- 
gage creditor  or  lien  holder  should  never  be  charged  with 
a  greater  proportion  of  the  expenses  than  is  just  and  fair. 
Meeker  v.  Sprague^  supra. 

In  the  present  case,  in  consequence  of  a  failure  to  realize 
anything  of  a  substantial  character  from  the  proceeds  of 
the  estate  not  mortgaged,  the  entire  expense  was  charged  to 
the  fund  derived  from  the  sale  of  the  mortgaged  property. 
This  works  a  hardship  upon  appellant. 

The  returns  from  the  sale  of  the  assets  were  disappoint- 
ing to  all  concerned.  It  seems  to  have  been  expected  that 
the  sum  realized  would  equal  or  exceed  $10,000,  Even  ap- 
pellant  seems  to  have  shared  in  this  expectation,  as  her  an- 
swer to  the  petition  of  the  creditors  alleged  that  the  assets 
were  fairly  worth  $11,800.  The  actual  gross  receipts,  how- 
ever, were  less  than  $5,000,  and  it  is  not  contended  that 
this  resulted  from  any  mismanagement  on  the  part  of  the 
assignee. 

We  think  that,  in  a  case  where  it  appears  that  the  as- 
sets of  an  assignor  are  so  encumbered  by  mortgages  and 
liens  that  nothing  substantial  will  remain  for  the  general 
creditors,  a  creditor  who  assails  the  validity  of  such  mort- 
gages or  liens  should  be  required  by  the  court  to  make  pro- 
vision for  the  payment  of  the  costs  of  such  litigation  and 
the  expenses  incurred  by  the  delay  which  it  occasions,  in  the 
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event  of  his  attack  proving  unsuccessful.  Had  such  a 
course  been  pursued  in  the  present  case,  it  would  have  made 
a  fair  and  equitable  adjustment  of  the  costs  and*  expenses 
possible.  The  appellant,  however,  made  no  demand  or  re- 
quest therefor.  Her  whole  contention  was  based  upon  the 
theory  that  she  was  entitled  to  ignore  the  assignment  and 
recover  from  the  assignee  the  possession  of  the  mortgaged 
property. 

But,  while  we  think  the  court  did  not  err  in  refusing 
to  direct  the  assignee  to  turn  the  mortgaged  property  over 
to  appellant,  we  think  it  was  error  to  direct  that  the  costs 
incurred  in  the  supreme  and  superior  courts  be  paid  from 
the  mortgaged  property  in  preference  to  appellant's  claim. 
These  costs  should  have  been  borne  by  the  creditors  who 
saw  fit  to  assail  the  validity  of  the  mortgage.  Having 
failed  to  maintain  their  claims  they  can  not  be  permitted 
to  have  the  costs  of  their  unsuccessful  litigation  paid  from 
the  mortgaged  property  in  preference  to  the  claim  secured 
by  the  mortgage. 

It  follows  from  what  has  been  stated  that  the  assignee 
was  entitled  to  compensation   for   his    services,    and   the 
amount  allowed  him  was  not  unreasonable.     It  also  fol- 
lows that  his  counsel  were  entitled  to  reasonable  compen- 
sation, and  the  allowance  made  to  them  was  little  enough. 
So  much  of  the  order  appealed  from  as  directed  the  pay- 
ment of  the  costs  incurred  in  the  supreme   and  superior 
courts — in  the  proceedings  which  involved  the  validity  of 
the  mortgages — ^Ln  preference  to  appellant's  claim,  is  re- 
versed.    In  all  other  respects  the  several    orders    are   af- 
firmed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion.    Neither  party  will  recover 
costs  upon  this  appeal. 

Scott,  C.  J.^^  and  Ain>£BS  and  Beavis,  JJ.,  concur. 

■ 

DuKBAB,  J.,  concurs  in  the  result. 
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-j^   y^  LNo.  3735.    Decided  December  21, 1897.] 

Albert  '  W.  Richardson,  Appellant,  v.  Carbon  Hill 

Coal  Company,  Respondent. 

▲CTIOM  FOB  PSaSONAL  INJURIES  —  NBGLIGBNCS  VX  BELSCTIOX  OF 
PHYSICIAN  —  WBBTHBB  BBPABATB  CAUSES  OF  ACTION  —  LIMITATION 
OF  ACTIONS  —  BIGHT  TO  AMEND  PLEADINQS  AFTEB  BEMAND — LAW 
OF  CASE. 

In  an  action  against  defendant  to  recover  damages  for  the 
breaking  of  plaintiff's  leg  during  his  employment  through  the  de- 
fendant's negligence,  and  for  injuries  caused  by  the  unskillful 
treatment  by  a  physician  provided  by  defendant,  the  amendment 
of  the  complaint,  after  a  reversal  on  appeal,  by  setting  up  the 
fact  that  the  defendant  did  not  exercise  ordinary  and  reasonable 
care  in  the  selection  of  a  physician,  would  not  constitute  a  new 
and  separate  cause  of  action,  such  as  would  be  barred  by  the 
statute  of  limitations. 

Where  a  cause  has  been  reversed  on  appeal  and  remanded  to 
the  lower  court  without  any  special  order  as  to  further  proceed- 
ings, the  fact  that  the  appellate  court  made  no  reference  to  allow- 
ing amendments  to  the  pleadings  would  not  preclude  the  lower 
court's  permitting  them  in  a  proper  case. 

In  an  action  to  recover  damages  for  the  negligence  of  defend- 
ant in  failing  to  exercise  reasonable  and  ordinary  care  in  the 
selection  of  a  physician  which  a  master  had  .provided  for  a  ser- 
vant, the  rule  of  "  law  of  the  case  "  preventing  a  trial  of  that  is- 
sue could  not  be  Invoked  by  reason  of  the  facts  that  the  cause 
had  been  thrice  heard  on  appeal,  and  had  been  remanded  the  first 
time  because  the  action  was  based  upon  defendant's  neglisence 
in  causing  the  breaking  of  plaintiff's  leg  and  upon  the  further 
ground  of  unskillful  treatment  of  the  injury  by  defendant's  physi- 
cian, which  first  ground  of  action  was  eliminated  owing  to  the 
plaintiff's  contributory  negligence,  and  had  been  remanded  the 
second  time  because  of  the  admission  of  irrelevant  evidence. 
(GoBDON,  J.,  dissents.) 

Appeal  from  Superior  Courts  Pierce  County. — ^Hon. 
Thomas  Carroll,  Judge.    Keversed. 

TiUinghast  &  Pritchard  (B.  8,  Orosscupy  of  counsel), 
for  appellant. 
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James  M.  Ashton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^This  case  was  originally  brought  by  the 
appellant  against  the  respondent  for  damages  for  breaking 
appellant's  leg  during  his  employment  by  the  respondent, 
and  alleging  that  the  injury  was  caused  by  the  negligence 
of  the  respondent,  and  upon  the  further  ground  of  the  un- 
skillful treatment  of  his  injuries  by  the  company's  physi- 
cian. 

In  the  trial  upon  the  issues  presented  the  superior  court 
granted  a  judgment  of  non-suit  in  favor  of  the  respondent. 
From  this  judgment  the  appellant  appealed  to  this  court 
and  obtained  a  reversal,  the  court  holding,  however,  that 
the  evidence  was  insufficieilt  to  go  to  the  jury  on  the  first 
cause  of  action  for  the  reason  that  it  affirmatively  showed 
contributory  negligence  on  the  part  of  the  plaintiff,  and 
the  cause  was  remanded  for  a  new  trial  with  leave  to  file 
new  pleadings.  See  6  Wash.  52  (32  Pac.  1012).  There- 
upon, a  new  complaint  was  filed  and  issues  joined  and  a 
second  trial  was  had  in  the  superior  court,  resulting  in 
favor  of  the  plaintiff  for  $10,000.  From  this  decision  re- 
spondent appealed  to  this  court,  and  the  cause  was  again 
reversed  (10  Wash.  648,  39  Pac.  95),  for  the  reason  that 
irrelevant  testimony  showing  the  rapid  rate  of  speed  at 
-which  the  engine,  upon  which  plaintiff  was  seated,  was 
driven  into  the  tunnel  by  defendant's  foreman,  the  cry 
of  the  plaintiff  when  he  was  thrown  to  the  ground,  and 
other  like  matters.    This  court  in  its  opinion  said: 

"  All  such  testimony  was  clearly  irrelevant  to  the  issues 
-ivliich  were  finally  submitted  to  the  jury,  and  must  have 
l>een  prejudicial  to  the  defendant." 

It  was  really  upon  this  ground  that  the  cause  was  re- 
versed.   It  is  true  that  many  other  questions  were  discussed 

24- 18  WASH. 
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in  the  opinion,  and  it  is  also  stated  that  it  was  not  shown 
that  the  company  was  derelict  in  the  way  of  being  negU- 
gent  in  the  selection  of  a  physician,  and  the  foUowng  re- 
marks are  introduced  in  the  opinion: 

'^  In  fact  it  is  not  even  alleged  in  tibe  complaint  that  it 
did  not  exercise  ordinary  and  reasonable  care  to  select  an 
ordinarily  skillful  physician." 

The  judgment  was  reversed  without  any  order  as  to  the 
future  proceedings  *in  the  superior  court.  The  appellant 
then  amended  his  complaint,  setting  up  the  fact  that  the 
coal  company  did  not  exercise  ordinary  and  reasonable  care 
in  the  selection  of  a  physician,  or  an  allegation  which  was 
this  in  substance,  and  all  the  allegation  that  could  be  made 
under  the  circumstances  of  the  case  bearing  upon  this 
proposition.  A  demurrer  was  filed  by  the  respondent  to 
this  second  amended  complaint,  which  demurrer  was  sus- 
tained by  the  court;  the  appellant  electing  to  stand  on  its 
complaint  judgment  was  entered,  and  the  appellant  brings 
the  case  here  for  review. 

The  respective  counsel  for  the  appellant  and  respondent 
differ  materially  as  to  the  ground  upon  which  this  demurs 
rer  was  sustained;  but  it  is  immaterial  upon  what  ground 
it  was  actually  sustained,  the  material  question  being,  could 
it  be  sustained  upon  any  ground  which  fell  within  the  scope 
of  the  demurrer?  As  to  the  first  proposition  discussed  by 
the  respondent,  we  do  not  think  that  this  was  a  separate 
cause  of  action,  which  was  barred  by  the  statute  of  limita- 
tions, more  than  three  years  having  expired  between  the 
date  the  injury  was  inflicted  and  the  filing  of  the  second 
amended  complaint.  The  amendment  relates  to  the  same 
transaction  and  rights  which  were  set  up  in  the  prior  com- 
plaint, and  while  it  is  true,  that  under  the  ruling  of  this 
court  it  probably  became  necessary  for  this  new  allegation 
to  be  made,  it  was  so  connected  with  the  original  case  and 


RICHARDSON  v.  CARBON  HILL  COAL  CO.  37I 

Dec.  1897.]  Opinion  of  the  Court — Dunbas,  J. 

was  so  dependent  upon  the  transactions  alleged  to  have  oc- 
curred in  the  original  case,  that  we  think  it  does  not  fall 
within  the  rule  governing  a  new  cause  of  action.  CoUey  v. 
Gate  City  Coffin  Co.,  92  Ga.  664  (18  S.  E.  817);  Smith  v. 
Palmer,  6  Gush.  513-519;  1  Ency.  PI.  &  Pr.,  564,  and 
cases  cited.  But  it  is  contended  by  the  respondent  that 
the  complaint  does  not  show  so  much  a  new  cause  of  action 
as  it  does  an  attempt  to  retry  an  old  cause  of  action  which 
has  been  tried  and  decided.  We  do  not  think,  however, 
that  this  contention  can  be  sustained.  We  have  carefully 
examined  the  opinion  filed  by  this  court  in  the  two  former 
trials,  and  find  that  in  the  first  case  there  was  no  question 
discussed  as  to  the  sufficiency  of  the  pleading.  It  is  true 
the  court  said,  in  its  opinion,  that  the  judgment  was  re- 
versed and  the  case  remanded,  with  instructions  to  the 
lower  court  to  designate  a  time  within  which  the  parties 
might  file  new  pleadings  to  retry  the  cause.  The  only  in- 
ference from  that  opinion  and  direction  would  be,  consid- 
ering the  discussion  of  the  case,  that  that  portion  of  the 
pleading  in  reference  to  the  injury  occurring  from  the  ac- 
cident should  be  eliminated,  and  that  the  cause  should  be 
tried  on  pleadings  involving  the  second  ground  of  com- 
plaint, and,  so  far  as  any  direction  by  this  court  is  con- 
<cemed,  an  elimination  of  that  portion  of  the  pleadings  just 
mentioned  would  have  met  the  requirements  of  the  case. 

In  the  next  trial,  however,  the  appellant  evidently  at- 
tempted honestly  to  meet  the  requirements  of  this  court, 
l>ut  on  hearing  the  question  was  raised  and  decided,  by  this 
<^ourt,  that  the  allegations  of  the  complaint  were  not  suffi- 
cient to  sustain  the  only  judgment  which  the  appellant  was 
entitled  to,  viz:  damages  arising  from  the  want  of  ordinary 
•care  in  selecting  a  phjfisician.    Tins  is  the  first  time  in  the 
hifitory  of  the  case  that  this  question  was  discussed,  and 
the  first  time  that  the  attention  of  the  appellant  had  been 
oalled  to  this  condition  of  the  pleadings. 
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The  case  was  reversed  without  any  special  order  as  to 
further  proceedings,  but  this  does  not  negative  the  idea 
that  the  pleadings  can  be  amended,  or  that  any  other  pro- 
ceedings may  be  taken  in  the  lower  court.  The  usual 
course  is,  when  a  judgment  is  reversed,  that  the  case  is 
tried  over,  in  the  absence  of  any  order  of  this  court  to  the 
contrary.  If  the  judgment  below  had  been  against  the 
plaintiff  for  the  reason  that  his  complaint  was  not  sufficient, 
hifl  case  would  have  ended  in  the  absence  of  a  reversal  by 
this  court;  but,  having  obtained  judgment  below,  and  that 
judgment  being  reversed  by  this  court  upon  errors  occur- 
ring at  the  trial,  the  reversal  is  not  out  of  the  ordinary 
channel  of  reversals,  and,  upon  filing  an  amended  com- 
plaint in  harmony  with  the  conclusions  of  this  court  in  re- 
lation to  the  pleadings,  we  see  no  reason  why  the  appel- 
lant would  not  be  entitled  to  a  trial  of  his  case.  If  a  judg- 
ment of  non-suit  had  been  obtained  by  the  respondent  be- 
low, there  is  no  doubt  that  the  appellant  could  have  com- 
menced a  new  action  involving  the  same  cause  of  action. 

It  is  not  infrequent  for  pleadings  to  be  amended  in  the 
lower  court  several  times.     It  is  true  it  is  largely  discre- 
tionary with  the  court;     it  may,  or  it  may  not,    impose 
terms,  but  the  fact  that  the  cause  came  to  the  appellate 
court  and  was  reversed  does  not  affect  the  power  of  the 
trial  court  to  give  leave  to  amend  the  pleading;    for,  after 
reversal  and  remission,  the  case  stands  exactly  as  it  stood 
before  the  trial.     In  this  case  the  cause  having  been  re- 
versed for  error  of  the  court  at  the  trial,  and  the  court  hav- 
ing granted  leave  to  the  appellant  to  file  an  amended  eom- 
plaint,  we  think  the  court  had  jurisdiction  to  try  the  caase^ 
that  the  complaint  does  not  state  a  new  cause  of  action, 
and  that  the  material  matters  alleged  in  the  complaint 
have  not  before  been  litigated.    It  is  true  that  some  of  the 
allegations  of  the  complaint  are  materially  as  the  allega- 
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tioDs  in  the  former  complaint  were,  and  this  must  neces- 
sarily be;  for  instance,  the  allegation  of  negligent  treat- 
ment by  the  physician.  Of  course,  when  the  liability  to 
procure  a  good  physician  is  established,  it  must  necessarily 
be  established  further,  that  the  physician  procured  was 
negligent  in  the  perfomance  of  his  duties  so  far  as  the  ap- 
pellant  is  concerned,  or  no  damage  can  be  imputed  to  the 
company. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  the  lower  court  to  overrule  the  de- 
murrer to  the  complaint. 

Scott,  C.  J.,  and  Anders  and  Rbavis,  JJ.,  concur. 

Gordon,  J.,  (dissenting). — ^I  am  unable  to  concur  in  the 
disposition  made  of  this  case.    The  opinion  of  the  majority 
seems  to  proceed  upon  the  theory  that  this  court,  upon  con- 
sideration of  the  second  appeal,  which  is  reported  in  10 
TVash.  648  (39  Pac.  95),  held  the  complaint  insufficient. 
The  opinion  in  that  case,  in  so  far  as  it  related  to  the  plead- 
ings, merely  held  that  the  complaint  did  not  allege  that  the 
defendant  failed  to  exercise  ordinary  care  in  selecting  a  sur- 
geon.   But  the  court  did  not  hold  that  the  complaint  did 
not  state  a  cause  of  action.     The  theory  of  the  complaint 
then  before  the  court  (and  the  same  is  true  of  the  prior 
complaint)  was  that  defendant  was  under  obligation    to 
furnish  surgical  treatment,  and  that  the  surgeon  was  the 
sem-ant  of  defendant  for  whose  malpractice  the  defendant 
was  liable.     But  that  it  stated  a  cause  of  action  on  that 
theory  has  never  so  far  as  I  can  discover  been  disputed.    As 
I  read  the  decision  in  10  Wash.  648,  the  reversal  was  not 
solely  because  "irrelevant  testimony  showing  the  rapid  rate 
of  si)eed  at  which  the  engine"  was  driven  was  admitted. 
Txi   regard  to  the  cause  of  action  arising  from  the  negligent 
surgical  treatment,  the  court  said: 
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"It  is  conceded  in  this  case  that  no  express  contract 
was  made  between  the  company  and  the  respondent  in  re- 
lation to  his  treatment  or  care  in  case  he  became  sick  or 
was  injured.  And  it  therefore  follows  that  if  the  appel- 
lant was  bound  to  furnish  a  surgeon  to  treat  respondent's 
injuries  it  was  by  virtue  of  such  a  contract  as  the  law  im- 
plies from  the  acts  of  the  parties,  and  the  surrounding  cir- 
cimistances.  .  .  .  What  was  the  contract?  Was  the 
respondent  to  be  furnished  with  hospital  accommodations 
and  medical  attendance?" 

The  court  then  proceeds  to  analyze  the  evidence  bearing 
upon  that  cause  of  action,  and  continuing,  says: 

"  But,  suppose  the  contention  of  the  respondent  [plain- 
tiff] to  be  true  that  the  appellant  [defendant]  so  conduct- 
ed itself  that  it  caused  the  respondent  to  believe  that  it 
was  furnishing  to  him  surgical  treatment,  and  that  it  is 
estopped  from  denying  that  such  was  the  fact,  does  it  fol- 
low under  the  facts  of  this  case  that  it  is  liable  for  the  mal- 
practice of  the  physician?     We  think  it  does  not.     This 
hospital  was  maintained  and  the  physician  provided  for  the 
sole  purpose  of  relieving  sick  and  injured  employes  with- 
out expense  to  them  and  without  any  intention  on  the  part 
of  the  company  *of  making  any  profit  out  of  the  undertak- 
ing.   It  was  therefore  a  charitable  institution  and  it  was 
supported  by  the  contributions  of  employes,  and  carried 
on  in  their  interests.    And  if  the  company  did  employ  the 
physician,  as  claimed  by  respondent,  to  look  after  and  treat 
the  sick  and  injured,  it  is  not  licbbh  for  his  negligence^  hui 
is  responsible  only  for  want  of  ordinary  care  in  selecting 
him.     .     .     .     And  it  is  not  shown  that  the  company  T^as 
derelict  in  that  particular.    In   fact  it  is  not  even  alleged 
in  the  complaint  that  it  did  not  exercise  ordinary  and  rea- 
sonable care  to  select  an  ordinarily  skillful  physician.     The 
action  was  not  brought  upon  that   theory,  and  the'  proof 
fails  to  support  a  finding  of  negligence  on  the  part  of  tJie 
company.^' 

It  seems  to  me  that  what  was  here  said  constituted  the 
law  of  the  case.    It  was  directed  to  the  merits  of  the  action 
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and  demonstrated  that  the  evidence  was  wholly  insufficient 
to  establish  any  liability.  There  is  nothing  in  the  com- 
plaint now  before  the  court  that  was-  not  fully  covered  in 
the  former  opinion  of  this  court. 

This  court  having  upon  the  merits  decided  that  defend- 
ant was  not  liable  for  the  negligent  surgical  treatment,  the 
superior  court  was  right  in  sustaining  a  demurrer  to  the 
complaint  which  set  forth  the  same  material  facts  as  those 
-passed  upon  on  the  former  appeal.  Whelan  v.  Brichelly 
(Cal.),  33  Pac.  396;  Wells,  Bes  Adjudicata  and  Stare 
Dedsia,  §  613;  Leese  v.  Clark,  20  Cal.  388;  Ex  parte 
Sibbald  v,  U.  8.,  12  Pet.  491;  Wash.  Bridge  Co.  v.  Stew- 
art, 3  How.  413;    PheUin  v.  San  Francisco,  20  Cal.  40. 

In  the  last  case  cited.  Judge  Field  in  delivering  the  opin- 
ion of  the  court  says: 

"  A  previous  ruling  by  the  appellate  court  upon  a  point 
distinctly  made  may  be  only  authority  in  other  cases,  to  be 
followed  and  affirmed,  or  to  be  modified  or  overruled  ac- 
cording to  its  intrinsic  merits;  but  in  the  case  in  which  it 
is  made  it  is  more  than  authority,  it  is  a  final  adjudication, 
from  the  consequences  of  which  the  court  cannot  depart, 
nor  the  parties  relieve  themselves." 

In  the  view  which  I  take,  this  court  upon  the  second 
appeal  (10  Wash.  648)  decided  in  reference  to  the  claim 
for  damages  resulting  from  the  surgical  treatment,  first, 
that  the  evidence  was  not  sufficient  to  sustain  the  cause  of 
action  set  up  (the  theory  of  that  cause  of  action  being  that 
the  defendant  was  under  a  legal  obligation  to  furnish  sur- 
gical treatment);  second,  neither  was  it  sufficient  to  sus- 
tain a  recovery  on  the  theory  that  defendant  was  negligent 
in  failing  to  exercise  ordinary  care  in  selecting  a  surgeon 
(the  theory  of  the  cause  of  action  stated  in  the  present  com- 
plaint). And  in  this  connection  the  court  also  said  that 
the  complaint  nowhere  charged  that  the  defendant  "did  not 
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exercise  ordinary  and  reasonable  care  to  select  an  ordi- 
narily  skillful  physician." 

In  the  opinion  of  the  majority  it  is  said  that  the  claun 
that  the  complaint  was  not  sufficient  to  sustain  a  judgment 
for  damages  arising  from  the  want  of  ordinary  care  in 
selecting  a  physician  was  discussed,  and  the  attention  of 
plaintiff  called  to  it  for  the  first  time  in  the  opinion  of  the 
court  on  the  second  appeal  (10  Wash.  648).  And  this 
seems  to  be  advanced  as  a  reason  why  the  plaintiff  should 
be  permitted  to  prosecute  his  action  in  the  form  in  which 
he  is  now  seeking.  But  upon  the  very  first  appeal  in  this 
case  (6  Wash.  52,  32  Pac.  1012),  this  court  said  on  that 
subject: 

^^  If  said  hospital  was  maintained  as  a  charitable  institu- 
tion, and  was  not  designed  as  a  source  of  profit  to  the  com- 
pany, but  was  simply  provided  as  a  place  in  which  its  la- 
borers might  stay  when  sick  or  disabled  for  the  purpose  of 
being  cared  for,  and  the  company  simply  further  under- 
took to  provide  a  physician  for  treating  the  men  without 
expense  to  them,  the  whole  being  in  the  nature  of  a  gratui- 
ty on  the  part  of  the  company,  it  would  only  be  liable 
for  a  failure  to  exercise  due  care  in  selecting  a  competent 
physician.  Under  such  an  arrangement  the  company  could 
not  be  held  to  have  agreed  to  treat  the  injured  employe 
through  the  agency  of  a  physician,  but  only  agreed  to  pro- 
cure for  him  the  services  of  one,  and  he  would  not  he  the 
servant  of  the  pompanyJ^ 

Here  the  court  very  clearly  pointed  out  the  distinction 
between  a  cause  of  action  based  upon  the  legal  obligation 
of  the  defendant  to  furnish  surgical  treatment,  and  a  cause 
of  action  where  the  negligence  consisted  in  failing  to  ex- 
ercise ordinary  and  reasonable  care  in  selecting  a  surgeon, 
and  yet  the  plaintiff  was  content  to  rest  upon  the  theory 
theretofore  adopted  by  him;  he  proceeded  to  a  new  trial 
upon  that  theory,  and  upon  the  merits  of  the  case  as  made 
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at  that  trial  this  court  held  (10  Wash.  648)  that  he  was 
not  entitled  to  recover.  That,  in  my  opinion,  should  end 
the  case.  The  opinion  of  the  majority  seems  to  me  to  un- 
dermine the  decision  in  10  Wash.  648,  without  distinctly 
abandoning  the  ground  on  which  it  rests. 

But  if  I  am  mistaken  as  to  the  scope  of  the  former  deci- 
sion, nevertheless  the  plaintiff  should  not  be  permitted  at 
this  late  day  to  shift  his  ground,  and  by  the  introduction  of 
a  new  allegation  in  the  complaint  prolong  the  litigation  in- 
definitely. To  permit  him  to  do  so  is,  it  seems  to  me,  to 
sanction  a  most  dangerous  pratcice^  In  my  judgment  it 
would  be  better  to  adopt  a  course  that  would  discourage 
rather  than  prolong  litigation. 

I  think  the  order  of  the  superior  court  should  be  affirmed. 


TNa  2768.    Decided  December  21, 1887.] 

Yakima  Water,  Light  and  Power  Company,  AppeU     i8~m 
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lanif  V.  J.  H.  Hathavay   et  al.^  Respondents ,   and   -^-W 
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Yakima  National  Bank  et  aZ.,  Appellants, 

APPEAL  BOND  —  SUPFICIBNCY  OF  —  NOTICB    OF    APPEAL  —  PRBBUMPTION 

AS     TO     HBRVICB  —  RBCOBD  —  COKDEMMATION    PB0CBBDIN08 — RIGHTS 
OF   MOBTOaOEE   and  JUDOMBNT  lienors  in   DAMAGES  AWARDED. 

Where  sureties  upon  an  appeal  bond  are  named  in  the  body 
of  the  bond  and  subscribe  to  the  justification,  it  is  a  sufficient 
execution  by  them  of  the  bond,  although  their  names  may  not 
be  subscribed  to  the  bond  otherwise. 

Where  an  acknowledgment  by  respondents  of  service  of  a 
notice  of  appeal  is  dated  on  the  same  day  as  the  filing  of  the 
notice,  the  presumption  is  that  the  service  was  made  before  the 
filing. 

Where  Judgment  iias  been  entered  in  a  cause  based  upon  an 
agreed  statement  of  facts  and  a  stipulation  for  a  waiver  of  formal 
pleadings,  and  the  facts  are  sufficiently  stated  to  show  the  claims 
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of  the  respective  parties,  such  statement  of  facts  and  stipulation 
are  a  sufticient  record  to  warrant  the  action  of  the  appellate  court 
thereon  in  case  of  appeal. 

Under  the  statutes  of  this  state,  the  decree  of  appropriation 
awarding  damages  in  condemnation  proceedings  is  for  an  inter- 
est in  the  land  taken,  and  the  holders  of  mortgage  and  judgment 
liens  on  such  land  at  the  time  of  its  appropriation  are  entitled 
to  share  in  the  damages  awarded  to  the  extent  and  according  to 
the  priority  of  their  liens. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
John  B.  Davidson,  Judge.    Reversed. 

Bogle  &  Bigg,  and  Whitson  &  Parker ^  for  appellants. 
Frarik  II.  Budhin,  and  W,  L.  JoneSy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — This  cause  involves  a  controversy  between 
respondent  Eudkin  and  appellants  Yakima  National  Bank 
and  Hoffman  over  the  distribution  of  a  fund  in  the  custody 
of  the  superior  court  of  Yakima  county.  The  fund  was 
paid  into  court  by  appellant  Yakima  Water,  light  and 
Power  Company  pursuant  to  a  decree  of  appropriation  of 
right-of-way  for  a  canal  conveying  water  to  the  town  of 
North  Yakima.  The  right-of-way  so  appropriated  was 
through  the  premises  of  respondent  Hathaway.  In  1890 
the  appellant  corporation  by  parol  license  entered  upon  the 
premises  of  Hathaway  and  constructed  its  canal  for  car- 
rying waste  water  after  the  same  had  been  used  to  supply 
the  city  and  its  inhabitants  with  water  and  electric  lights, 
and  for  mechanical  purposes,  and  such  canal  has  been  used 
ever  since  for  the  same  purposes.  In  September,  1894, 
Hathaway  executed  a  mortgage  on  a  portion  of  the  prem- 
ises through  which  the  canal  was  constructed  to  the  ap- 
pellant Hoffman.  In  February,  1895,  Hathaway  com- 
menced an  action  in  the  superior  court  of  Yakima  county 
against  the  appellant  corporation,  alleging  that  he  was  the 
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owner  in  fee  of  the  premises  througli  which  the  canal  was 
constructed,  and  that  appellant  corporation  had  procured 
no  right-of-way  from  him  through  such  premises,  and 
praying  that  a  perpetual  injunction  issue  against  the  opera- 
tion of  such  canal  by  appellant  corporation,  and  that  such 
corporation  be  enjoined  from  entering  upon  such  premises 
for  any  purposes  thereafter.  On  the  trial  of  the  cause 
judgment  was  entered  in  favor  of  Hathaway  that  unless  the 
appellant  corporation  within  thirty  days  should  conmience 
proper  condemnation  proceedings  to  appropriate  the  right- 
of-way  for  its  canal  it  should  be  restrained  and  enjoined 
thereafter  from  any  claim  to  such  canal  or  the  further 
operation  thereof.  The  cause  was  appealed  to  this  court 
and  affirmed  in  Hathaway  v.  Yakima  Light  &  Power  Co.y 
14  Wash.  469  (53  Am.  St.  Eep.  874,  44  Pac.  896).  The 
appellant  corporation  thereafter  commenced  condemnation 
proceedings,  which  constitute  the  present  cause,  and  on  the 
28th  day  of  May,  1897,  judgment  of  condemnation  under 
the  statute  was  entered  upon  verdict  of  the  jury  in  favor 
of  Hathaway  for  $425,  which  amount  was  paid  by  appel- 
lant corporation  into  court.  On  the  5th  of  April,  1897,  ap- 
pellant Hoffman  became  the  purchaser  of  the  premises  cov- 
ered by  her  mortgage  under  decree  of  foreclosure,  and  no 
redemption  has  since  been  made  of  said  premises.  On  the 
19th  of  April,  1897,  judgment  was  rendered  in  said  court 
in  favor  of  the  appellant  Yakima  National  Bank  against 
Hathaway  for  the  sum  of  $1,200,  and  on  the  20th  of  April 
following,  in  the  same  cause  a  garnishment  was  served  up- 
on the  appellant  corporation  as  plaintiff  in  this  cause,  seek- 
ing to  subject  the  amount  due  Hathaway  for  the  right-of- 
way  to  the  satisfaction  of  the  bank's  judgment.  And  again, 
on  the  28th  of  May,  after  judgment  had  been  entered  and 
before  the  money  had  been  paid  into  court  a  garnishment 
was  served  upon  the  appellant  corporation,  arid  after  the 
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money  had  been  paid  into  court  garnishment  was  served 
upon  the  clerk  to  subject  the  funds  to  the  satisfaction  of 
the  bank's  judgment.  On  the  19th  of  April,  1897,  Hatha- 
way assigned  all  his  right,  title  and  interest  in  the  claim 
and  any  judgment  that  might  be  rendered  in  this  cause  to 
respondent  Rudkin.  The  assignment  was  not  acknowl- 
edged or  filed  in  the  clerk^s  office  or  docketed  or  minuted 
on  the  execution  docket,  and  no  notice  was  given  by  the 
assignee  to  any  of  the  parties  in  interest.  After  the  pay- 
ment of  the  funds  into  court  appellant  Hoffman  filed  her 
petition  claiming  by  virtue  of  her  mortgage  a  portion  of 
the  funds,  and  the  appellant  bank  petitioned,  claiming  the 
whole  of  the  fund  by  virtue  of  its  garnishments,  or  claim- 
ing a  portion  of  the  fund  by  ^drtue  of  the  lien  of  its  judg- 
ment against  Hathaway,  and  respondent  Sudkin  claimed 
the  whole  of  the  fund  by  virtue  of  the  assignment  from 
Hathawav  to  him.  A  statement  of  facts  was  made  up  bv 
all  parties  interested,  in  the  superior  court,  and  it  was  also 
stipulated  that  the  issues  and  claims  by  the  respective 
parties  should  be  deemed  to  have  been  made  up.  The  fore- 
going facts  are  from  such  statement.  The  superior  court, 
upon  such  statement  of  facts  and  claims  of  the  respective 
parties,  entered  judgment  awarding  the  whole  of  the  fund 
in  court  to  respondent  Budkin.  From  such  judgment  the 
Yakima  National  Bank  and  Hoffman  and  the  appellant 
corporation  have  appealed. 

1.  Several  objections  are  made  to  the  appeal  by  respond- 
ents Rudkins  and  Hathaway.  One  is  to  the  bond  on  ap- 
peal. We  think  the  mention  of  the  names  of  the  sureties 
in  the  body  of  the  bond  and  their  subscription  to  the  justi- 
fication is  sufficient  execution  by  them  of  the  bond,  and 
further,  questions  going  to  the  sufficiency  of  the  appeal 
bond  should  first  be  raised  in  the  superior  court.  The  only 
persons  interested  in  this  fund  or  in  this  proceeding  are 
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• 
appellants  Yakima  INTational  Bank  and  Hoffman,  and  re- 
spondent Rudkin.  Appellants  Hoffman  and  the  bank  gave 
notices  of  appeal,  upon  which  there  is  an  acknowledgment 
of  service  by  all  the  other  parties  to  the  action.  This  ac- 
knowledgment of  service  appears  on  the  same  day  as  the 
filing  of  the  notice  of  appeal.  The  presumption  is  that 
the  service  was  made  before  the  filing  of  the  notice.  The 
objection  to  the  consideration  of  the  cause  upon  the  record 
as  made  up  is  not  well  taken.  The  statement  of  facts  be- 
fore the  superior  court  with  a  stipulation  waiving  formal 
pleadings  was  sufficient.  The  claims  of  the  respective 
parties  to  the  funds  in  court  were  clearly  before  the  court 
together  with  all  the  facts  on  which  such  claims  were 
based,  and  judgment  was  entered  regularly  upon  them. 

2.  The  canal  was  constructed  through  Hatha  way's  prem- 
ises in  the  year  1890  by  consent  of  Hathaway.  Until  the 
revocation  of  the  license  to  the  appellant  corporation  in 
1895  by  Hathaway's  demand  for  a  cessation  of  its  opera- 
tion, the  appellant  corporation  was  not  a  trespasser.  It 
was  only  after  the  revocation  of  the  parol  license  that  it 
became  such  trespasser  and  liable  to  damages;  but  the 
action  commenced  by  Hathaway  was  not  for  damages  for 
prior  acts  of  trespass,  but  to  put  the  appellant  corporation 
off  his  premises  after  he  had  revoked  its  license  there.  In 
that  action  the  court,  finding  that  appellant  corporation 
had  power  to  condemn  the  right-of-way,  stayed  the  injunc- 
tion to  allow  the  exercise  of  condemnation.  The  result  of 
such  condemnation  was  a  decree  of  appropriation  of  Hatha- 
way's interest  in  the  land,  and  of  the  interest  of  all  incum- 
brancers upon  the  land  and  all  persons  interested  therein. 

Section  649,  2  Hill's  Code  (Bal.  Code,  §  5638),  pre- 
scribes that  notice  of  condemnation  of  the  premises  sought 
to  be  appropriated  shall  be  served  on  each  and  every  per- 
son named  therein  as  owner,  incumbrancer,  or*  tenant,  or 
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otherwise  interested  therein.  Section  662  directs  the  jury 
to  make  a  separate  assessment  of  damages  to  be  paid  to  the 
owner,  tenants  and  incumbrancers,  and  others  interested 
for  the  taking  or  injurionsly  affecting  the  premises.  Sec- 
tion 666  provides  that  any  person,  etc.,  claiming  to  be  en- 
titled to  any  money  paid  into  court,  may  apply  to  the  court 
therefor,  and  upon  furnishing  evidence  satisfactory  to  the 
court  that  he  is  entitled  to  the  same,  the  court  shall  make 
an  order  directing  the  payment,  etc. 

The  appellant  Hoffman  became  a  party  to  the  condem- 
nation proceedings  and  the  appellant  bank  became  an  in- 
cumbrancer while  such  proceedings  were  pending  and  be- 
fore judgment.  It  is  insisted  for  respondent  Kudkin  ihAt 
Hathaway  could  assign  damages  arising  from  a  trespass, 
either  before  or  after  judgment,  and  this  is  the  test  of  the 
rights  of  the  respective  parties  in  this  controversy.  The 
contention  that  such  damages  may  be  assigned  is  undoubt- 
edly  correct,  but  if  the  decree  of  appropriation  in  the  con- 
demnation proceedings  was  of  an  interest  in  the  land  over 
which  the  right-of-way  ran,  then  the  damages  for  tak- 
ing or  injuriously  affecting  Hathaway's  land  was  for  an  in- 
terest in  the  realty.  Our  statute  governing  the  appropria- 
tion for  rights-of-way  is  broader  than  most  of  the  state 
statutes. 

Section  663,  2  Hill's  Code  (Bal.  Code,  §  6642),  declares 
the  judge  shall  enter  a  judgment  or  decree  of  appropria- 
tion of  the  land,  real  estate,  premises,  right-of-way  or  other 
property  sought  to  be  appropriated  thereby,  vesting  the 
legal  title  to  the  same  in  the  corporation  seeking  to  appro- 
priate for  corporate  purposes,  and  while  it  is  not  neces- 
say  to  construe  this  statute  as  meaning  literally  the  abso- 
lute appropriation  of  the  fee,  we  are  satisfied  that  the  ap- 
propriation is  of  a  substantial  interest  in  the  land.  The 
money  awarded  upon  the  taking  is  not  for  the  trespass 
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upon  the  land,  but  '*for  the  taking  or  injuriously  affecting 
the  land,"  such  taking  being  completed,  at  any  rate,  for 
all  corporate  purposes.  In  this  case  the  money  in  court 
stands  for  and  represents  the  premises  affected  by  the  right- 
of-way.  The  appellant  Hoffman  by  virtue  of  a  mortgage 
is  entitled  to  such  proportion  of  this  fund  as  represents  the 
portion  of  land  affected,  which  was  included  in  her  mort- 
gage. The  appellant  bank,  having  become  an  incumbran- 
cer prior  to  the  judgment  is  entitled  upon  the  application 
made  by  it  to  the  court  to  the  remainder  of  the  fund,  after 
the  payment  to  the  appellant  Hoffman.  This  view  of  the 
case  makes  it  unnecessary  to  discuss  the  other  questions 
raised  upon  the  argument  relating  to  the  garnishment  at- 
tempted to  be  made  by  the  appellant  bank,  and  also  the 
effect  of  failure  to  minute  or  file  the  assignment  held  by 
respondent  Budkin. 

The  judgment  of  the  superior  court   is  reversed    and 

further  proceedings  directed  in  conformity  to  this  decision. 

Scott,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


[No.  2678.    Decided  December  22,  1897.] 

KrEBEKAH  T.  FuRNESS  et  ttl.,  Plaintiffs,  v.  Theodore  L. 
Stiles  et  al.,  Respondents,  Thomas  DeWitt  Cuyler 
et  al.,  as  Assignees  of  The  Solicitors  Loan  and  Trust 
Company,  Appellants. 

SfOBTGAOBS  —  EXTENSION   OF   PAYMENT  —  INTBBE8T    NOTES  —  CONSIDER- 
ATION. 

Where  the  holder  of  a  mortgage  agrees  to  an  extension  of  the 
time  of  payment  in  consideration  of  the  execution  of  additional 
coupon,  notes  at  the  rate  of  Interest  provided  for  In  the  mort- 
gase,  which  was  six  per  cent,  but  the  agent  of  the  mortgagee  In- 
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duces  the  mortgagor  to  execute  an  additional  note  to  cover  a  sum 
amounting  to  three  per  cent,  interest,  on  the  representation  that 
the  extension  would  only  be  granted  on  an  agreement  to  pay  nine 
per  cent,  interest,  and  the  note  for  three  per  cent,  interest  is  made 
payable  to  the  agent  and  accepted  by  li  without  knowledge  of  the 
mortgagee,  and  is  only  executed  by  the  mortgagor  because  he  be- 
lieves it  demanded  by  the  mortgage  holder,  such  note  cannot  be 
enforced  for  want  of  a  consideration. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
J.  A.  Williamson,  Judge.    Afl&rmed. 

Tillinghast  &  Pritchardy  for  appellants. 
Hugh  Farley,  and  T.  L.  Stiles,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  to  foreclose  a  mortgage  on 
real  estate,  brought  by  Bebekah  T.  and  Laura  Fumess 
against  the  respondents  and  appellants  as  defendants.  The 
appellants  filed  a  cross-complaint  containing  two  causes  of 
action,  the  second  of  which  set  up  a  second  mortgage  upon 
the  premises  for  the  principal  sum  of  $317.20.  To  this 
answer  and  cross-complaint  the  respondents  filed  an  answer, 
to  which  appellants  replied,  and  on  the  issues  thus  joined 
between  appellants  and  respondents  upon  the  second  cause 
of  action  in  the  cross-complaint  this  controversy  arises. 

It  appears  that  the  respondent  several  years  ago  execut- 
ed a  mortgage  to  the  Solicitors'  Loan  and  Trust  Co.  for 
$4,000.  Afterwards  an  agreement  was  entered  into  by 
w^hich  the  mortgage  was  to  be  extended,  subject  to  the 
terms  and  conditions  in  the  promises  of  said  respondent 
to  pay  nine  per  cent,  interest  on  said  loan.  For  this  intei^ 
est  he  executed  coupon  interest  notes,  payable  to  bearer, 
due  every  six  months,  for  the  amount  of  interest  at  the 
rate  of  six  per  cent. ;  the  remaining  three  per  cent.,  amount- 
ing to^  the  sum  of  $317.20,  he  agreed  to  pay  within  one 
year,  and  executed  said  note  and  mortgage  of  appellants 


FURNESS  V.  STILES.  385 

Dec.  1897.]  Opinion  of  the  Ooort  —  Dunbar,  J. 

made  payable  to  tlie  Solicitors'  Loan  and  Trust  Co.  to  se- 
cure payment  thereof. 

It  is  contended  by  the  respondent  in  this  case  that  he 
was  imposed  upon  by  the  Solicitors'  Loan  and  Trust  Co.; 
that  he  was  not  aware  that  they  had  sold  the  original  mort- 
gage to  the  plaintiffs  in  this  case,  nor  that  they  were  act- 
ing as  agents  of  the  plaintiffs,  but  was  led  to  believe  that 
he  was  dealing  with  the  original  owners  of  the  mortgage, 
whereas  in  fact  the  owners  of  the  mortgage,  to-wit,  the 
plaintiffs,  were  willing  to  extend  and  did  extend  the  mort- 
gage for  the  consideration  of  six  per  cent. ;  that  the  three 
per  cent,  additional  which  is  represented  by  the  second 
mortgage  for  $317.20  was  obtained  by  the  appellants 
through  a  misrepresentation;  and  that  there  was  no  con- 
sideration for  such  note  and  mortgage,  and  that  it  is  there- 
fore void.  This  view  of  the  case  was  taken  by  the  lower 
court,  and  the  respondent  was  discharged  from  this  obliga- 
tion. 

The  twelfth  finding  of  fact,  which  is  objected  to  by  the 
appellants,  is  as  follows: 

^  The  court  further  finds  that  the  Solicitors'  Loan  and 
TruBt  Company  paid  no  consideration  to  said  defendants, 
Stiles,  or  either  of  them,  for  said  promissory  note  for 
^317.20  and  said  mortgage  to  secure  the  same,  and  that 
said  note  and  mortgage  were  executed  and  delivered  by 
said  defendants  Stiles  without  any  consideration  and  un- 
der a  mistake  of  fact,  to-wit:  under  the  belief  that  the  said 
Solicitors'  Loan  and  Trust  Company  was  the  owner  and 
holder  of  said  principal  note  and  mortgage  for  $4,000.00 
and  without  any  knowledge  or  information  that  the  same 
liad  been  assigned  and  delivered  to,  and  was  owned  by,  the 
plaintiffs  herein." 

The  appellants  have  excepted  to  this  finding  and  chal- 
lenge its  correctness  in  their  brief  and  their  argument  in 
tills  case.     But  an  examination  of  the^  record  convinces 

25—18  WASH. 
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US  that  the  court  was  justified  in  making  this  finding  and 
that  the  conclusions  of  law  logically  and  legally  followed 
the  findings  of  fact.  The  representation  made  to  the  re- 
spondent was  that  nine  per  cent,  was  the  lowest  rate  at 
which  the  loan  could  be  extended,  when  as  a  matter  of 
fact,  the  owners  of  the  note  and  mortgage  were  willing 
to  extend  the  same  for  six  per  cent  interest,  and  did  ex- 
tend the  same  on  the  basis  of  that  rate  of  interest,  for  that 
was  all  the  owners  of  the  note  got,  it  being  conceded  that 
the  note  which  represented  the  other  three  per  cent,  was 
the  property  of  the  appellants.  When  the  six  notes  which 
represented  the  six  per  cent,  interest  were  turned  over  to  the 
plaintiffs  and  they  accepted  them,  then  the  contract  f ot 
an  extension  was  complete,  and  the  note  for  $317.20  did 
not  figure  in  that  transaction,  and  in  no  way  led  plaintifis 
to  the  ratification  of  the  contract.  The*  appellants  here 
were  purely  and  simply  acting  as  agents  for  the  plaintiffs, 
and,  under  the  representations  that  they  made,  they  must 
look  to  the  plaintiffs  for  their  pay  for  services  rendered, 
and  not  to  the  respondent,  who  thought  he  was  dealing  with 
the  principal  and  not  with  the  agent.  To  our  minds  it  is 
plain  that  there  was  no  real  consideration  for  the  second 
mortgage.    The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Andees,   Gobdoi?  and   Reavis,  JJ., 
concur. 
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[No.  2725.  Decided  December  22,  1807.  i 

David  B.  Denton,  Respondent,  v.  The  Merchants' 
National  Bank  of  Seattle,  Respondent,  Charles 
H.  Baker,  as  Receiver,  Appellant 

VACATION  OF  JUDGMENT — DILIGENCE  OF  MOVING  PARTY. 

Although  the  receiver  of  an  insolvent  bank  may  have  had 
no  notice  of  the  pendency  of  a  suit  to  recover  Judgment  on  a 
claim  rejected  by  him,  he  is  not  entitled  to  have  the  judgment 
vacated  on  the  ground  of  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  under  Code  Proc,  S  221  (BaL  Code,  9  4963),  when 
lie  has  waited  for  more  than  a  year  with  knowledge  of  the  judg- 
ment before  moving  the  court  for  relief  against  it. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 

Stratton,  Lewis  &  Powell,  for  appellant: 

The  fact  that  this  application  was  not  made  until  more 
than  a  year  after  the  rendition  of  the  judgment  is  no  rea- 
son for  denying  the  application  provided  a  proper  show- 
ing is  otherwise  made.  Marston  v,  Humes,  3  Wash.  267. 
Mere  lapse  of  time  is  no  ground  for  denying  the  applica- 
tion. The  rule  is  that  the  plaintiff,  or  those  claiming  un- 
der him,  must  have  so  acted  under  the  judgment  during 
the  lapse  of  time  as  to  make  it  a  hardship  to  vacate  the 
same.  Vilas  v.  PlatUburgh  &  M.  R.  Co.,  25  K  E.  941 
(20  Am.  St.  Eep.  771);   Nell  v.  Dayton,  49  N.  W.  981. 

Sausman,  Kelleher  &  Emory,  for  respondents: 

The  receiver  cites  a  few  cases  in  which  the  courts  have 
indulged  long  delay.  Certainly,  because  excuses  were  of- 
fered. We  challenge  the  production  of  a  single  case  in 
Turhich  such  delay  was  pardoned  without  excuses  at  all.    De- 
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lay  unexplained  is  fatal.   Societe  Fonciere  v.  MiUiken,  1() 
Sup.  Ct.  823;    Altman  v.  Oahriel,  9  N.  W.  633. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — On  the  7th  of  November,  1896,  plaintiff 
(here  respondent)  commenced  an  action  against  the  de- 
fendant, the  Merchants'  National  Bank  of  Seattle,  and 
regularly  served  the  defendant  with  summons.  Summons 
and  complaint  were  not  filed  until  the  30th  of  Novem- 
ber following,  and  judgment  by  default  was  taken  against 
the  bank.  Defendant  bank  on  the  20th  of  May  preced- 
ing was  insolvent  and  suspended  payment,  and  on  the  6th 
of  July  following  its  suspension  Charles  H.  Baker  was 
duly  appointed  receiver  by  the  comptroller  of  the  treas- 
ury, and  has  ever  since  been  such  receiver. 

The  cause  of  action  was  upon  a  contract  made  some  two 
years  prior  to  the  bank's  insolvency.  The  demand  was 
presented  to  the  receiver  and  rejected  by  him  before  suit 
was  comimenced  against  the  bank.  It  seems  that  Mackin- 
tosh, the  assignor  of  the  plaintiff,  loaned  certain  securities 
to  the  bank,  the  bank<  agreeing  to  return  them  by  the  1st 
of  January  following  or  to  pay  Mackintosh  their  face  value, 
$25,000,  with  interest.  The  bank  received  the  securities 
and  used  them  in  New  York  City  as  collateral  for  the  bene- 
fit of  its  depositors,  and  the  contract  remained  undisturbed 
and  in  full  force  from  its  date  to  the  insolvency  of  the 
bank  two  years  later.  The  receiver  had  full  knowledge 
of  this  contract  before  it  was  put  in  judgment,  but  did 
nothing  with  reference  to  it.  He  took  no  steps  to  have  it 
set  aside  and  made  no  offer  to  return  the  securities  to  Mack- 
intosh, but  did  reject  the  demand  of  plaintiff,  the  assignee 
of  Mackintosh,  to  pay  for  the  securities  "ander  the  contract. 
After  judgment  was  rendered  in  this  cause,  it  was  present- 
ed to  Baker,  the  receiver,  with  a  demand  that  it  be  received 
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as  a  claim  against  the  bank,  and  share  as  other  audited  and 
received  claims  in  the  proceeds  of  the  assets  in  the  posses- 
sion of  the  receiver;  the  receiver  again  rejected  the  claim. 
The  receiver  Baker  also  has  an  action  pending  in  the  cir- 
cuit court  of  the  United  States  for  this  district  to  vacate 
and  set  aside  the  judgment  of  the  superior  court  in  this 
cause.  On  the  10th  of  March,  1897,  he  applied  to  the 
superior  court  to  vacate  and  set  aside  the  judgment  entered 
in  this  case  on  the  30th  day  of  November,  1895,  and  to 
•permit  him  to  file  an  answer  and  defend  as  such  receiver. 
In  an  affidavit  filed  by  himself  he  sets  forth  substantially 
that  the  securities  under  the  contract  between  the  bank 
and  Mackintosh  were  worthless  and  that  Mackintosh  was  a 
stockholder  in  the  bank  and  president  thereof;  that  at  a 
meeting  of  the  directors  of  the  bank  the  cashier  was  au- 
thorized to  deliver  to  Mackintosh  proper  vouchers  for  the 
securities,  acknowledging  the  bank's  indebtedness  to  Mack- 
intosh for  the  value  thereof,  which  indebtedness  was  to  be 
retired  by  the  return  of  the  securities  on  or  before  Janu- 
ary 1,  1894. 

The  claim  which  Mackintosh  filed  with  the  receiver  be- 
fore the  commencement  of  this  suit  was  for  $29,250.00 
on  account  of  the  securities  received  by  the  bank.  The 
a£Bdavit  charges  collusion  between  the  cashier  of  the  bank 
and  Mackintosh  in  that  the  cashier  did  not  make  known 
the  service  of  summons  upon  the  bank  to  the  receiver 
Saker,  and  sets  up  that  many  facts  set  forth  in  the  com- 
plaint of  plaintiff  were  untrue. 

In  April,  1896,  the  plaintiff  in  this  cause  brought  suit 
upon  the  judgment  in  the  United  States  court;  the  cause 
-WB3  finally  determined  in  the  circuit  court  of  appeals.  79 
Fed.  189.  The  receiver  Baker,  having  waited  over  a  year 
and  three  months,  made  his  application  to  the  superior 
court  to  vacate  and  set  aside  the  judgment  entered  in  this 
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cause.  The  only  grounds  upon  which  the  receiver  could, 
at  so  late  a  date,  make  this  motion  are  stated  in  section  221, 
2  Hill's  Code  (Bal.  Code,  §  4963): 

"The  court  may  ...  ,  upon  affidavit  showing 
good  cause  therefor,  after  notice  to  the  adverse  party 
.  .  .  upon  such  terms  as  may  be  just,  and  upon  pay- 
ment of  costs,  relieve  a  party,  or  his  legal  representatives, 
from  a  judgment  .  .  .  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect." 

While  the  receiver  of  the  national  bank  is  a  proper  party* 

in  a  suit  against  the  insolvent  bank  he  is  not  a  necessary 

party.     The  circuit  court  of  appeals  in  Denton  v.  Baker^ 

supra,  observes: 

"  It  is  not  denied  that  the  state  court  of  King  county. 
Wash.,  where  the  corporation  was  located,  and  where  the 
contract  relied  on  by  the  complainant  was  made,  was  a 
court  of  competent  jurisdiction  for  the  adjudication  of  the 
rights  of  the  parties  to  the  contract  which  forms  the  basis 
of  the  complainant's  suit,  had  there  been  no  insolvency 
proceedings.  It  follows  that  it  was  a  court  of  competent 
jurisdiction  for  the  adjudication  of  the  complainant's  claim, 
the  bank  having  become  insolvent,  and  the  receiver  of  its 
assets  having  rejected  the  claim.  Undoubtedly,  the  receiv- 
er would  have  been  entitled  to  have  defended  that  suit  in 
the  name  of  the  bank  or  in  his  own,  and  would  have  been 
permitted  by  the  court,  upon  a  seasonable  application,  to 
have  contested  the  validity  of  that  judgment." 

The  supreme  court  of  the  United  States  in  Bank  of 
Bethel  V,  Pahquioque  Bank,  14  Wall.  383,  said: 

"  Claims  proved  to  the  satisfaction  of  the  comptroller  are 
to  be  included  in  the  list,  and  he  is  also  to  include  in  the 
list  all  claims  adjudicated  in  a  court  of  competent  jurisdic- 
tion, which  shows  conclusively  that  claims  disallowed  by 
the  comptroller  may  be  prosecuted  in  a  court  having  juris- 
diction in  such  cases." 

The  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect mentioned  in  section  221  of  the  Code,  supra,  all  re- 
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late  to  facts  which  were  iinknown  to  the  moving  party  prior 
to  the  time  of  the  entry  of  the  judgment^  or  misunderstood 
by  such  party.  The  receiver  was  charged  with  knowledge 
of  plaintiff's  claim  against  the  insolvent  bank,  and  that 
plaintiff  might  sue  upon  it  in  the  superior  court  and  ob- 
tain judgment  therein;  and  whether  he  knew  the  actual 
pendency  of  the  action  would,  under  all  the  facts  disclosed 
in  this  record,  be  immaterial.  A  seasonable  application  to 
that  court  after  the  entry  of  judgment  would  present  an 
entirely  different  proposition.  While  cases  may  be  found 
where  long  delays  have  been  excused  in  the  moving  party 
in  making  an  application  to  vacate  a  judgment,  no  case 
has  been  called  to  our  attention  where  the  facts  are  similar 

to  those  in  the  case  under  consideration.     We  do  not  dis- 

• 

cover  any  excusable  neglect  in  the  receiver  in  making  this 
application.  On  the  contrary,  a  fair  inference  from  all 
his  acts  in  relation  to  the  judgment  entered  is  that  he  had 
deliberately  determined  not  to  make  such  an  application  or 
to  appear  in  the  superior  court,  and  afterwards  changed 
his  intention  when  the  motion  to  vacate  was  made. 

We  think  from  the  record  presented  here  the  order,  of 
the  superior  court  denying  the  application  to  vacate  the 
judgment  was  correct,  and  it  is  affirmed. 

Scott,  C.  J.,  and  Dunbab,  Anders  and  Gordon,  JJ., 
concur. 
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[No.  2658.    Decided  December  28, 1897.] 

C.  F.  Hazard,  Respondent,  v.  Martin  McAndrews, 

Appellant. 

CHANGE    IN    JUDGBB  —  AUTHOBITT    OF    8UCCBB80B    TO    SIGN  JTTDQUBNt 

BBNDEBBD  BT  PBBDECBSSOB. 

Where  an  order  made  by  a  Judge  on  the  trial  of  a  cause  dis- 
poses of  all  the  issues,  his  successor  has  Jurisdiction  to  sign  the 
necessary  Judgment  to  be  entered  therein,  as  such  act  is  a  purely 
formal  matter  not  involving  the  exercise  of  any  discretion  and 
does  not  fall  under  the  prohibition  of  Laws  1893,  p.  G3  (Bal.  Code. 
§  4697),  which  forbids  a  Judge  to  act  in  a  case  "  when  he  was 
not  present  and  sitting  as  a  member  of  the  court  at  the  hearing 
of  a  matter  submitted  for  its  decision." 

Appeal  from  Superior  Court^  King  County. — Hon. 
E.  D.  Benson,  Judge.    Reversed. 

Wiliiam  Martin^  for  appellant. 

Oeorge  McKay,  and  Byers  £  ByerSy  for  respondent 

Pee  Cttbiam. — ^Upon  the  trial  below^  the  following  order 
was  made  and  entered: 

"  This  cause  called  regularly  for  trial,  both  parties  ap- 
pearing by  their  respective  counsel,  the  following  jurors 
are  duly  impanelled  and  sworn  to  try  the  issues  joined 
herein,  to-wit:  F.  A.  Iverson,  R.  S.  Robinson,  R.  R- 
Starr,  E.  Jones,  George  Hooker,  G.  Edenholm,  J.  Sander- 
son, A.  A.  Osbom,  John  Hink,  B.  F.  Leed,  D.  K.  Sickles, 
J.  F.  Terrice. 

"  Trial  proceeds  by  the  examination  of  witnesses  sworn 
and  documentary  evidence  introduced  on  behalf  of  the 
plaintiff.  Defendant's  motion  for  non-suit  is  overroled. 
Exceptions  allowed.  Witnesses  are  sworn  and  documen- 
tary evidence  introduced  on  behalf  of  the  defendant. 
Whereupon  defendant's  challenge  to  the  sufficiency  of  the 
evidence  is  granted.    Exception  allowed.    Whereupon  the 
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jury  is  discharged  from  further  consideration  of  this  cause. 
"  Dated  Wednesday,  March  4th,  1896. 

"R.  OsBORN,  Judge." 

No  formal  judgment  was  entered  thereon,  and  on  the 
19th  day  of  January,  1897,  Judge  Osbobn  having  been  suc- 
ceeded by  Judge  Benson,  the  respondent  moved  the  latter 
for  an  order  directing  the  entry  of  such  judgment,  which 
was  granted  and  judgment  signed  by  Judge  Benson,  and 
formally  entered  on  February  6,  1897. 

Thereafter  respondent  moved  the  court  to  set  aside  the 
judgment  and  for  a  new  trial  for  the  reason  that  Judge 
Benson  was  without  jurisdiction  to  render  or  sign  the  same. 
This  latter  motion  coming  on  to  be  heard  on  the  6th  day 
of  March,  1897,  was  granted.     The  appeal  is  from  that 

order. 

* 

It  is  conceded  that  the  order  setting  aside  the  judgment 
was  granted  for  the  sole  reason  that  Judge  Benson  con- 
sidered he  was  without  jurisdiction  to  sign  or  enter  the 
judgment  referred  to. 

The  order  made  by  Judge  Osbobn  on  the  trial  of  the 
cause  disposed  of  all  of  the  issues  as  effectually  as  a  verdict 
of  a  jury,  and  the  judgment  thereafter  signed  by  his  suc- 
cessor, Judge  Benson,  was  a  purely  formal  judgment,  not 
involving  the  exercise  of  any  discretion. 

Subdivision  2,  sec.  1,  ch.  39,  Laws  1895,  p.  63  (Bal. 
Code,  §  4697),  cited  and  relied  upon  by  respondent's  coun- 
sel is  not  applicable  to  the  case  here.  That  provision  has  no 
application  to  a  case  where  but  one  decision  or  judgment 
can  be  made. 

The  order  setting  aside  and  vacating  the  judgment  must 
be  reversed. 
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[No.  2595.    Decided  December  30,  1897.1 

22  617  The    State   of  Washington,   Respondent,  v.  James 

McCuLLUM,  Appellant, 

CRIMINAL  LAW  —  CONFEBBIOMB  —  ADMISSIBILITY — UNLAWFUL    MEAN'S  OF 

FORCING  G0NFB88I0NB. 

Where  separate  trials  have  been  awarded  two  defendants  joint- 
ly charged  with  the  commission  of  a  crime,  the  confession  of  one 
of  them  is  inadmissible  in  eridence  against  the  other,  when  the 
latter  was  in  custody  and  forced  by  tne  officers  in  charge  to 
listen,  against  his  will,  and  there  was  no  acquiescence  on  his 
part  to  the  confession  of  his  alleged  confederate. 

A  confession  extorted  from  an  accused  person  by  keeping  him 
in  a  dark  cell  until  he  is  thereby  induced  to  make  a  confession 
is  not  admissible  in  evidence,  under  Code  Proc,  §  1308  (Bal.  Code. 
§  6942),  making  confessions  under  inducement  admissible,  "  ex- 
cept when  made  under  the  influence  of  fear  produced  by  threats." 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Thomas  J.  Humes,  Judge.    Reversed. 

John  F.  Dore,  Daniel  T.  Cross,  and  Hiram  J,  JacobSy 
for  appellant. 

James  F.  McElroy,  Prosecuting  Attorney,  and  John  J5. 
Hart,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  appellant  and  one  John  Wilson  were 
jointly  charged  with  burglarizing  a  saloon  building  in  the 
city  of  Seattle  and  stealing  therefrom  a  quantity  of  cigars. 
The  appellant,  having  been  awarded  a  separate  trial,  was 
found  guilty  and  sentenced  to  eight  years  in  the  peniten- 
tiary, and  from  the  judgment  of  conviction  has  appealed  to 
this  court.  A  single  error  is  relied  upon  for  reversal.  Up- 
on the  trial  the  chief  of  police  of  the  city  of  Seattle,  to 
whose  custody  the  defendants  had  been  committed,  was  a 
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witness  for  the  prosecution  and  upon  bis  direct  examina- 
tion  testified  that  Wilson  had  confessed  to  him.  From  his 
testimony  we  quote: 

"  I  had  Wilson  brought  from  bis  cell  to  my  office  and  he 
told  me  that  on  the  day  preceding  the  burglary  McCuUum 
and  the  other  man  put  up  the  job  and  asked  him  to  par- 
ticipate, and  that  he,  Wilson,  consented;  that  McCuUum 
entered  the  place  through  the  transom  over  the  front  door 
and  came  out  the  side  door,  having  unlocked  the  same  from 
the  inside,  and  deposited  the  cigars  stolen  where  they  were 
found.  I  sent  for  McCuUum,  and  asked  him  what  he  had 
to  say  in  relation  to  the  matter,  and  he  denied  all  knowl- 
edge of  the  transaction;  I  asked  Wilson  to  repeat  his  story, 
which  he  did  once  more  in  McCullum^s  presence.*' 

Upon  cross-examination  witness  testified  as  follows: 

"  Q. — ^Tou  had  McCuUum  placed  in  what  is  known  as 
the  dark  cell  in  order  to  extort  a  confession? 

A. — I  had  him  placed  in  a  dark  cell,  yes,  sir. 

Q. — That  cell  is  known  in  poUce  circles  as  the  sweat 
box,  is  it  not? 

A. — ^I  believe  so. 

Q. — ^You  kept  McCuUum  in  that  dark  cell  for  several 
days,  did  you  not? 

A. — ^Yes,  sir. 

Q. — ^And  either  you  or  one  of  your  officers  visited  him 
daily y  and  ashed  him  if  he  was  ready  to  confess? 

A. — ^Yes,  sir. 

Q. — ^If  he  had  made  a  confession  he  would  have  had 
better  quarters,  that  is  you  would  have  taken  him  out  of 
the  dark  cell? 

A. — ^Yes,  sir. 

Q. — Did  you  offer  Wilson  any  inducement  to  confess? 

A.— No. 

Q. — ^Did  you  make  any  threat  to  him? 

A. — ISoy  sir. 

Q. — ^You  kept  him  in  a  dark  cell  until  he  confessed? 

A. — Yes,  sir. 

Q. — ^Then  he  had  better  quarters? 
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A. — ^Yes,  sir. 

Q. — Who  was  present  on  the  occasion  of  the  confession 
of  Wilson? 

A. — ^Wickham,  one  of  the  oflBicers. 

Q. — State  to  the  jury  how  you  brought  McOuUum  in 
the  presence  of  Wilson  when  you  were  to  have  Wilson  con- 
fess? 

A. — I  sent  for  McCuUum  and  when  he  was  in  the  pres- 
ence of  Wilson  I  said:  ^^ow  I  want  you  to  tell  me  the 
truth  about  this  matter,"  and  he  denied  all  knowledge 
of  the  affair.  I  then  made  Wilson  tell  his  story,  and  he 
did  so,  and  after  he  finished  I  then  turned  to  McOullum 
and  asked  him  what  he  had  to  say  to  that,  and  he  said  there 
was  nothing  in  it,  and  I  sent  him  back  to  the  dark  cell. 

Q. — Did  McCuUum  voluntarily  listen  to  statement  of 
Wilson? 

A. — No,  sir;  he  was  under  arrest,  and  was  forced  to 
listen  to  all  Wilson  said. 

Q. — ^Is  it  not  a  fact  that  you  had  Wilson  repeat  his  con- 
fession in  the  presence  of  McCuUum  so  as  to  be  able  to 
oifer  it  in  court  against  McCuUum  when  his  trial  came  onl 

A. — ^Yes,  sir. 

Motion  is  now  made  to  stnke  all  of  the  confession  of 
Wilson  from  the  case  on  the  ground  that  same  is  incom- 
petent.   Argument.    Motion  is  denied  by  the  court." 

The  statute  of  this  state  has  somewhat  modified  the  rale 
of  the  common  law  on  the  subject  of  confessions.  Section 
1308,  2  HiU's  Code  (Bal.  Code,  §  6942),  is  as  follows: 

^^  The  confession  of  a  defendant  made  under  inducement, 
with  all  the  circumstances,  may  be  given  as  evidence 
against  him,  except  when  made  under  the  influence  of  fear 
produced  by  threats;  but  a  confession  made  under  induce- 
ment is  not  sufficient  to  warrant  a  conviction  without  cor- 
roborating testimony." 

The  word  "  threats  "  as  used  in  this  statute  includes  not 
only  verbal  expressions,  but  also  acts.  Actual  threats  pro- 
ducing fear,  and  constructive  threats  occasioned  by  acts 
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and  conduct  effecting  a  like  result,  are  equally  within  the 
statute. 

We  think  the  motion  of  appellant's  counsel  to  exclude 
the  testimony  of  the  witness  Beid  should  have  been  grant- 
ed. As  the  legal  custodian  of  these  prisoners,  the  chief  of 
police  was  only  authorized  by  law  to  confine  and  safely 
keep  them  to  the  end  that  their  attendance  might  be  se- 
cured at  the  trial.  To  keep  an  accused  person  in  a  dark 
cell  in  order  thereby  to  obtain  a  confession  from  him  is 
to  punish  him  for  refusing  to  confess,  and  the  act  of  so 
keeping  him  constitutes  in  itself  a  continuing  threat.    To 

aay  that  the  law  will  not  permit  a  coiifession  made  under 
such  circumstances  to  be  given  in  evidence  is  to  state  a 

proposition  which  needs  neither  argument  nor  authorities 
in  its  support.  The  mere  statement  of  the  proposition  car- 
ries its  own  argument.  It  appeals  to  our  sense  of  fairness. 
A  person  who  has  been  induced  by  fear  to  make  a  con- 
fession is  not  bound  by  such  confession,  and  the  practice  of 
extorting  confessions  from  persons  accused  of  crime  by 
confining  them  in  dark  cells  until  a  confession  is  wrung 
from  them,  is  a  practice  that  can  not  be  condemned  too 
strongly.    It  can  not  receive  judicial  sanction. 

The  statement  made  by  Wilson  should  have  been  exclud- 
ed for  another  reason.    Ordinarily  the  confession  of  a  de- 
fendant   may  be  introduced  in  evidence  against  him  as  an 
admission  of  guilt  or  of  facts  from  which  guilt  is  infera- 
ble.   But  it  is  admissible  only  against  the  party  making  it 
and  is  inadmissible  as  against  any  one  else.    The  fact  that 
in  this  case  Wilson's  statement  was  made  in  the  presence 
of  the  appellant  and  directed  in  part  to  the  appellant  did 
not  thereby  render  it  admissible.    The  fact  that  it  was  so 
made  loses  force  when  we  come  to  consider  that  appellant 
was  not  voluntarily  present,  did  not  acquiesce  in  it,  and 
vras  obliged  to  remain  and  listen  to  it  whether  he  would 
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or  not  Under  such  circtimstances  the  unsworn  statement 
of  Wilson  could  not  bind  the  appellant. 

That  the  evidence  aside  from  the  so-called  confession  is 
sufficient  to  sustain  the  verdict  we  are  unable  as  a  mat- 
ter of  law  to  declare.  Under  our  law  it  is  not  within  the 
power  of  the  court  in  a  criminal  case  to  direct  a  verdict  of 
guilty,  and  the  guilt  of  a  defendant  can  be  ascertained  only 
through  the  medium  of  a  jury.  The  appellant  in  this  case 
did  not  take  the  stand  in  his  own  behalf,  and  made  no  ad- 
missions during  the  course  of  the  trial.  What  importance 
the  jury  attached  to  the  testimony  of  the  witness  Keid  it 
is  impossible  for  us  to  determine.  It  is  enough  that  the 
testimony  referred  to  was  incompetent,  and  well  calcu- 
lated to  prejudice  the  jury  against  the  appellant 

While  it  is  important  that  the  appellant,  if  guilty,  be 
punished  for  his  crime,  it  is  of  greater  importance  that 
settled  principles  designed  for  the  weHare  and  protection 
of  life  and  liberty  should  not  be  overthrown. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

SooTT,  0.  J.,  and  Anbers,  Dunbab  and  Rbavis,  JJ., 
concur. 


-jg   ^1  [No.  2633.    Decided  December  30, 1897.] 

"'  I.   S.   Smith,  Appellant^  v.   W.  G.  Cullkn  et  ai,   Re- 
spondents. 

ASSIGNMENT  FOB    BENEFIT    OF    CRBDITOBB  —  IN    CU8TODIA    LB0I8 AS- 

BIGNEB  NOT  SUBJECT  TO  GABNISHMBNT. 

^When  an  assignment  for  the  benefit  of  creditors  has  been  made 
by  an  insolvent  firm,  authority  and  control  over  the  property  are 
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conferred  by  law  upon  the  court,  and  the  aaslgnee  is  not  subject 
to  garnishment  on  the  ground  that  he  is  in  possession  of  the 
debtors'  property  under  an  invalid  assignment. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.  Affirmed. 

Miles  Poindextetj  and  G.  M.  Rader,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Beavis,  J. — Gloettinger,  appellant  Smith's  predecessor 
in  this  case,  commenced  an  action  in  the  superior  court  of 
Walla  Walla  county,  December  27, 1895,  against  Smith  & 
Massam,  co-partners,  to  recover  $6,763  upon  account  for 
merchandise  sold  and  delivered,  and  on  the  same  day  pro- 
cured a  writ  of  garnishment  against  respondents  as  garn- 
ishee defendants  in  the  action,  alleging  that  they  held 
goods  belonging  to  Smith  &  Massam.  Bespondents  denied 
that  they  had  in  their  possession  any  property  belonging 
to  Smith  &  Massam.  On  February  26,  1896,  final  judg- 
ment was  rendered  in  favor  of  respondents  as  garnishees, 
dismissing  the  garnishment.  From  this  judgment  I.  S. 
Smith,  who  was  substituted  for  Goettinger,  appeals. 

It  appears  from  the  record  at  the  trial  that  S.  W.  Smith 
and  Edward  F.  Massam  were  co-partners  doing  a  general 
mercantile  business  in  Walla  Walla,  and  that  on  the  30th 
day  of  December,  1896,  they  executed  an  assignment  to 
'W.  G.  CuUen,  one  of  the  respondents,  of  all  their  co-part- 
nership property  and  effects.    The  instrument  recites  that 
the  firm  was  indebted  to  various  parties  in  divers  sums  of 
money,  which  it  was  unable  to  pay,  and  was  desirous  of  pro- 
viding for  the  payment  thereof  by  an  assignment  of  all 
the  co-partnership  property  and  effects  to  the  end  that  the 
creditors  of  the  firm  should  be  paid  in  proportion  to  their 
respective  claims.    It  is  recited  to  be  made  in  trust  to  Cul- 
leii>  to  sell  and  dispose  of  all  the  property  and  to  collect  the 
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choees  in  action^  using  a  reasonable  discretion  as  to  the 
times  and  modes  of  selling  and  disposing  of  said  estate  as 
respects  making  sales  for  cash  or  on  credit  at  public  auction 
or  by  private  contract,  and  with  the  right  to  compound 
for  the  said  choses  in  action,  taking  a  part  for  the  whole, 
where  the  trustee  deemed  it  expedient  to  do  so;  and  then 
provision  is  made  for  the  payment  of  the  proceeds  to  all 
the  creditors  of  the  firm  in  proportion  to  their  respective 
debts,  setting  out  the  names  and  amounts  due  each  of  the 
creditors  as  far  as  practicable,  and  annexing  a  schedule 
of  the  same  thereto.  CuUen  then  accepted  the  trust  under 
the  assignment.  The  property  assigned  was  immediately 
delivered  to  Cullen,  who  was  in  possession  of  the  same,  and 
had  proceeded  in  the  administration  of  his  trust,  and  a  con- 
siderable number  of  the  creditors  had  accepted  the  assign- 
ment, when  the  garnishment  was  issued  in  behalf  of  appel- 
lant Cullen  was  not  a  creditor  of  the  firm  of  Smith  & 
Massam.  The  appellant's  predecessor,  Goettinger,  at  the 
time  of  the  issuance  of  the  garnishment  knew  of  the  as- 
signment, and  that  Cullen  was  in  the  possession  of  the  prop- 
erty, claiming  the  same  under  the  terms  of  the  assignment. 
Appellant  did  not  elect  or  agree  to  take  under  the  assign- 
ment. 

Appellant  maintains  that  the  assignment  was  void  be- 
cause it  was  not  acknowledged,  but  the  answer  to  that  is 
that  Cullen  was  in  possession  of  all  the  property  assigned, 
and  that  the  appellant  had  actual  knowledge  of  the  assign- 
ment and  its  terms.  Appellant  also  contends  that  the  as- 
signment was  void  because  it  authorized  sales  on  credit  in 
the  discretion  of  the  assignee.  It  may  be  observed  that 
when  the  trust  was  assumed  by  Cullen,  and  possession 
taken  of  the  property,  his  administration  of  the  trust  there- 
after was  under  the  jurisdiction  of  the  superior  court,  and 
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any  fiirther  act  as  to  the  assigned   property  was  in   the 
custody  of  the  law. 

We  think  the  questions  presented  here  were  completely 
determined  in  the  case  of  Hamilton-Brown  Shoe  Co,  v. 
Adorns,  5  Wash.  333  (32  Pac.  92).  The  court  there  ob- 
served: 

*'  But  the  deed  of  assignment  simply  inaugurates  the 
proceedings,  and  when  the  court  obtains  jurisdiction  of  the 
proceedings  it  obtains  complete  jurisdiction.  Authority 
and  control  over  the  propertv  are  conferred  by  law  upon  the 
court.  The  insolvent  yields"  to  the  jurisdiction  of  the  court 
when  he  files  his  deed  of  assignment.  From  this  time  un- 
til the  final  settlement  of  the  estate  the  court  makes  orders 
concerning  the  control  and  distribution  of  the  property 
which  are  judicial  in  their  nature." 

The  judgment  is  affirmed. 

SooTT,  C.  J.,  and  Dunbar,  Gordon  and  Anders,  JJ., 
concur. 


[No.  2576.    Decided  .January  3. 1898.} 

The  Seattle   Trust  Company,  Appellant,  v.  Lee  J. 

Pitner,  Respondent. 

CORFOBATIONS  —  NOTB   GIVEN  FOR    STOCK    8UBSCBIPTI0NS  —  INTEBEST  — 
DIVIDENDS   FROM  NET  PROFITS  —  COMPUTATION   BY  COURT. 

Interest  is  not  chargeable  upon  a  promissory  note  given  in  pay- 
ment of  a  stock  subscription,  although  payment  is  not  made  un- 
til after  the  date  named  in  the  note,  if  there  is  no  contract  to  pay 
interest  and  no  call  for  the  payment  of  stock  subscriptions  has 
t>een  made  by  the  corporation. 

Interest  is  chargeable  upon  a  loan  of  cash  by  a  corporation  to 
SL  Stockholder,  although  there  may  be  in  the  corporate  treasury 
mt  the  time  funds  in  the  nature  of  undeclared  dividends  more 
Clian  enough  to  offset  the  sum  due  upon  the  loan. 

26—18  WASH. 
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Where  a  by-law  of  a  corporation  provides  for  an  eight  per 
cent  dividend  payable  annually  on  preferred  stock,  and  that  the 
net  profits  remaining  should  be  applied  as  a  dividend  on  the 
common  stock,  such  by-law  has  the  effect  of  a  contract,  and  in  an 
action  between  the  corporation  and  a  common  stockholder,  the 
court  is  warranted  in  falsifying  and  surcharging  the  accounts  of 
the  corporation  in  order  to  properly  arrive  at  what  should  be 
treated  as  among  the  net  profits. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
KioHABD  OsBOBN,  Judgc.    Affirmed. 

Strudwick  &  Peters,  for  appellant. 
Donworth  &  Howe,  for  respondent: 

Where  a  contract  for  the  payment  of  money  stipulates 
for  no  interest^  if  interest  can  be  recovered  it  is  only  by 
way  of  damages.    If  A  makes  his  note  to  B  payable  one 
year  after  date,  and  at  maturity  fails  to  pay  it,     A  can 
recover  damages  for  the  use  of  the  money  after  maturity  of 
the  note,  viz:    such  interest  as  the  law  allows  as  compensa- 
tion for  the  use  of  the  money,  but  such  simi  is  not  recover- 
able as  a  matter  of  contract,  for  no  such  contract  was  made. 
It  is  recoverable  for  the  continued  breach  of  the  contract, 
in  such  amount  as  the  law  prescribes  shall  be  compensatory 
damages  for  being  deprived  of  the  use    of   the    money. 
Stewart  v.  Barnes,  153  U.  S.  456;  Morley  v.  Lake  Shc^re  £ 
M.  S.  By.  Co.,  146  U.  S.  162;    Brewster  v.  WaJcefield,  22 
How.  118;    London  v.  Taxing  District,  104  U.  S.  T71. 
Where  interest,  if  recoverable,  can  be  recovered  only  by 
way  of  damages,  no  action  can  be  maintained  after  the  pay- 
ment of  the  principal.    Tillotson  v.  Preston,  8  Jolm&«  229; 
Stewart  v.  Barnes,  supra. 

Appellant  sought  by  its  complaint  to  open  an  account  be- 
cause of  mistake.  Kespondent  admitted  mistake  in  the 
aniount  and  alleged  additional  errors.  The  power  of  a 
court  of  equity  was  invoked  to  correct  the  mistake,  and  it  is 


SEATTLE  TRUST  CO.  v.  PITNER.  403 

Jan.  1898.]  Opinion  of  the  Court — Rkavis,  J. 

a  general  principle  of  equity  jurisprudence  that  when  a 
court  of  equity  takes  hold  of  an  account  in  order  to  cor- 
rect mistakes  therein,  it  will  correct  all  mistakes.  Beach^ 
Modern  Equity  Jurisprudence,  §§  842,  821,  863. 

Where  a  dividend  is  payable  from  net  profits,  it  is  proper 
to  include  among  the  items  making  up  the  dividend  fund 
accounts  which  are  due  and  payable,  but  not  collected  at 
the  date  of  declaring  the  dividend.  Van  Dych  v.  McQuadey 
86  N.  Y.  38;  In  re  Mercantile  Co.,  L.  K.  4  Ch.  App.  476; 
Mills  V.  Northern  Railway,  L.  K.  5  Ch.  App.  621. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — Plaintiff  (appellant  here)  is  a  corporation 
organized  under  the  laws  of  this  state  in  the  year  1890. 
The  business  it  did  was  chiefly  the  purchase  of  unimproved 
lands  within  and  near  the  city  of  Seattle,  the  erection 
thereon  of  residences,  and  their  sale  at  an  advanced  price. 
Usually  part  of  the  purchase  money  was  paid  in  cash,  and 
the  remainder,  an  amount  equal  to  about  fifty  per  cent, 
of  the  value  of  the  property,  was  secured  by  a  first  mort- 
gage, and  the  residue  by  a  second  mortgage  upon  the  prop- 
erty. The  first  mortgages  were  mostly  sold  by  the  plaintiff 
to  others  with  its  guarantee.  Its  capital  stock  was  originally 
$125,000,  but  afterwards  this  was  increased  to  $500,000. 
From  the  organization  of  the  corporation  up  to  the  8th 
day  of  January,  1895,  the  defendant  was  the  president  and 
general  manager,  having  chief  charge  and  control  and  im- 
mediate supervision  of  its  officers,  records,  and  all  of  its 
affairs.  The  by-laws  of  the  corporation  divided  the  stock 
into  two  classes,  preferred  and  common.  Four-fifths  of  the 
shares  were  made  preferred  stock  and  one-fifth  common 
stock.  The  by-laws  also  provided,  relative  to  dividends, 
that  before  any  dividend  could  be  paid  on  the  common 
fitock  there  should  be  a  dividend  of  8  per  cent,  per  annum 
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payable  upon  the  preferred  stock,  to  be  paid  out  of  the 
net  earnings  of  the  company,  and  in  case  the  net  earnings 
of  the  company  were  not  sufficient  in  any  one  year  to  pay 
such  dividend  of  8  per  cent,  on  the  preferred  stock,  then 
such  dividend  should  be  payable  out  of  the  net  earnings  of 
the  company  as  soon  as  such  earnings  were  sufficient  to  pro- 
vide for  the  payment  of  the  same,  and  in  no  case  should  a 
dividend  be  payable  except  at  the  date  fixed  by  the  com- 
pany for  such  payment;  after  the  payment  of  dividends 
upon  the  preferred  stock  the  net  profits  remaining  should 
be  paid  as  dividends  upon  the  common  stock,  whenever  a 
majority  of  the  shareholders  of  common  stock  should  so  • 
demand.  The  defendant  was  the  owner  of  twenty-four 
twenty-fifths  of  the  common  stock.  On  the  I7th  of  Sep- 
tember, 1891,  the  defendant,  acting  in  his  capacity  as  gen- 
eral manager  of  the  plaintiff,  loaned  to  himself  $2,500 
and  executed  and  delivered  to  the  plaintiff  his  promissory 
note.  On  the  Ist  day  of  July,  1893,  the  note  was  canceled 
by  the  bookkeeper  of  plaintiff  on  receipt  by  plaintiff  of 
the  sum  of  $2,500  paid  by  defendant  out  of  a  dividend 
declared  by  plaintiff  on  its  common  stock.  The  minute 
book  of  the  plaintiff  showed  no  action  on  the  part  of  the 
board  of  trustees  of  the  plaintiff  corporation  relating  either 
to  the  loan  of  the  money,  the  making  of  the  note  or  its 
cancellation,  but  the  proper  entries  were  made  in  the  books 
of  account  of  the  plaintiff  corporation,  and  there  was  no 
effort  to  conceal  anv  of  the  facts  connected  ^vith  the  trans- 
action.  At  the  time  of  the  loan  of  the  $2,500  when  the 
note  was  made,  and  during  the  existence  of  the  note,  there 
was  in  the  treasury  of  the  plaintiff,  after  the  payment  of 
all  expenses  of  plaintiff  and  an  annual  dividend  of  8  per 
cent,  on  the  entire  preferred  stock  for  each  year,  net  profits, 
twenty-four  twenty-fifths  of  which  amount  at  all  times  ex- 
ceeded the  sum  of  $3,000.    On  the  first  day  of  July,  1893, 
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the  board  of  trustees  of  plaintiff  declared  a  dividend  on  the 
common  stock  of  the  corporation — after  payment  of  its  ex- 
penses of  each  year  excepting  certain  items  of  expense 
amounting  to  $952.84,  which  amount  was  afterwards  paid 
bv  the  plaintiff,  and  after  having  declared  and  paid  on  the 
l8t  of  January  in  each  year  since  the  organization  of  the 
cijmpany  to  every  holder  of  its  preferred  stock  an  annual 
dividend  of  8  per  cent. — of  96  per  cent,  of  the  par  value 
thereof.  The  dividend  was  intended  to  be  the  entire  net 
profit  of  said  company  earned  up  to  the  1st  day  of  January, 
1S93,  after  payment  of  8  per  cent,  annual  dividend  to  the 
holders  of  its  preferred  stock.  On  the  30th  day  of  De- 
cember, 1890,  the  respondent  executed  his  promissory  note 
in  the  sum  of  $10,000,  and  delivered  the  same  to  the 
plaintiff  in  payment  of  his  stock  subscription,  payable  one 
year  thereafter.  No  interest  was  provided  for  in  the  note 
and  none  was  paid,  and  the  note  was  not  paid  until  June  30, 
1893.  The  defendant,  being  still  president  and  manager 
of  the  comj)any,  canceled  the  note,  giving  the  appellant 
credit  to  the  amount  of  $10,000  upon  the  dividend  then 
declared  upon  his  common  stock. 

The  defendant  demurred  to  the  cause  of  action  for  in- 
terest based  upon  the  execution  and  delivery  of  the  note 
for  $10,000  by  defendant  to  plaintiff.  The  demurrer  was 
sustained  by  the  superior  court. 

AYithout  reviewing  the  contention  of  appellant  upon  the 
claim  for  interest,  we  think  the  demurrer  was  properly  sus- 
tained. Xo  provision  was  made  in  the  note  for  interest. 
I")efendant  did  not  agree  to  pay  any  in  his  contract.  .In- 
ten*st,  therefore,  could  only  be  recoverable  upon  the  theory 
that  it  was  damages  for  the  retention. of  money  due  plain- 
tiflf  from  defendant.  The  record  does  not  disclose  any  call 
-for  payment  of  defendant's  subscription  to  the  capital  stock 
of  the  company  or  any  call  made  for  the  payment  of  sub- 
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Bcriptions  to  any  of  the  capital  stock  of  the  company.  Such 
subscriptioiig  were  therefore  not  demanded  by  the  company 
until  a  call  had  been  made  by  its  trustees,  as  no  provision 
existed  in  the  by-laws  determining  the  time  for  the  pay- 
ment  of  subscriptions.  There  was,  therefore,  no  interest 
due  from  defendant  on  account  of  his  subscription  to  the 
capital  stock. 

The  superior  court  allowed  plaintiff  interest  at  the  legal 
rate  upon  the  note  for  $2,500.  This  was  correct  The  de- 
fendant received  this  amount  in  money  from  the  company 
and  rightfully  interest  was  due  thereon  until  it  was  repaid. 
We  see  no  error  in  the  falsification  and  surcharging  of  the 
account  allowed  by  the  superior  court  We  view  the  by- 
law relative  to  dividends  as  in  effect  appropriating  the  net 
proceeds  arising  from  the  company's  business.  Eight  per 
cent,  was  payable  to  the  preferred  stockholders,  and  a  divi- 
dend was  payable  at  the  date  fixed  by  the  company.  After 
such  date  was  fixed  and  the  8  per  cent.,  due  annually,  paid 
to  the  preferred  stockholders,  the  net  profits  remaining 
were  devoted  to  the  common  stockholders.  This  by-law 
had  the  force  and  effect  of  a  contract,  and  we  see  no  good 
reason  why  it  should  not  be  given  its  full  effect 

With  these  observations,  which  are  decisive  of  the  case, 
we  see  no  reason  to  disturb  the  judgment  of  the  superior 
court. 

Affirmed. 

Scott,  C.  J.,  and  Anders,  Qordow  and  DimBAR,  J  J., 
concur. 


J 
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[No.  2660.    Decided  January  3, 1898.] 

KiRKLAND    Land    and    Improvement  Company,   J?e- 
spondentj  v.  Wm.  A.  Jones,  Appellant. 

PBOMIBBOBY  NOTES  —  RAI8IMO  QUESTION  OF  BUBETY8HIP — BANK  AS 
PAYEE  —  FAILUBE  TO  APPLY  MAKEBS'  DEPOSIT  —  BIGHT  TO  BETUSI 
PABTIAL  PAYMENT  —  INSTBUCTIONS  —  HABMLES6  EBBOB. 

The  question  of  suretyship  upon  a  promissory  note  cannot  be 
raised  by  defendant  in  an  action  in  which  the  alleged  principal 
does  not  appear,  as  in  such  case  a  Judgment  cannot  be  rendered 
that  the  property  of  the  principal  be  first  exhausted  before  re- 
sort to  that  of  the  surety. 

The  fact  that  a  bank  to  which  a  promissory  note  was  made 
payable  had  funds  of  the  principal  maker  on  deposit  subsequent 
to  its  maturity,  whose  application  he  had  directed  in  part  pay- 
ment of  the  note  would  not  discharge  the  surety,  as  the  bank 
was  not  bound  to  accept  less  than  the  full  amount  due. 

The  failure  of  a  bank  to  apply  a  depositor's  funds  to  the  pay- 
ment of  his  note  held  by  the  bank,  would  not  constitute  a  de- 
fense to  an  action  upon  the  note  itself,  although  demand  may 
have  been  made  upon  the  bank  to  have  the  deposit  so  applied. 

Where  a  yerdlct  is  clearly  right  under  the  evidence,  error  in 
giTlng  or  refusing  instructions  is  not  prejudicial. 

Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
John  C.  Denney,  Judge.    Affirmed. 

Hastings  £  StedmaUj  for  appellant. 
Francis  H.  Bravmelly  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  action  was  brought  upon  two  promis- 
sory notes  made  by  the  defendants  Wm.  A.  Jones  and  J. 
P.  Hendricks  in  favor  of  the  Puget  Sound  National  Bank 
of  Seattle.  The  notes  were  for  $500  each,  and  matured, 
one  in  sixty,  and  one  in  ninety,  days.  Upon  one  of  the 
notes  the  sum  of  $279.25  was  paid.    Some  time  after  their 
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maturity  they  were  assigned  to  the  plaintiff  in  the  present 
action.  The  defendants  are  both  non-residents  of  this 
state,  and  a  writ  of  garnishment  was  issued  in  the  action 
and  served  upon  the  Puget  Sound  ITational  Bank  as  gar- 
nishee. The  amended  answer  of  the  garnishee  set  forth 
that^  at  the  time  the  writ  was  served  upon  it,  it  had  in  its 
possession  and  under  its  control  the  sum  of  $750  belong- 
ing to  the  appellant  Jones.  The  defendant  Hendricks  did 
not  appear  in  the  action.  The  appellant  Jones  did  appear 
and  answered.  For  a  first  affirmative  defense  to  one  of 
the  notes  sued  upon  the  appellant  alleged  that  he  signed 
it  solely  as  surety  for  Hendricks,  and  that  he  received  no 
consideration  therefor,  and  he  asked  that  in  the  event  of 
anything  being  found  due  upon  the  note,  the  property  of 
his  principal  should  be  first  exhausted  before  resort  should 
be  had  to  his  property.  For  a  second  affirmative  defense 
to  the  same  note  he  alleged  that  it  was  payable  to  the  Pu- 
get Sound  !N^ational  Bank,  and  that  the  bank  had  in  its 
possession  and  under  its  control  funds  with  which  to  sat- 
isfy and  pay  off  the  note,  which  funds  it  had  in  its  posses- 
sion to  the  credit  of  the  said  Hendricks  on  the  date  when 
the  bank  pretended  to  assign  the  note  to  the  plaintiff,  and 
that  plaintiff  had  notice  thereof. 

For  an  affirmative  defense  to  the  remaining  note  the  ap- 
pellant alleged  that  at  the  date  of  the  assignment  thereof 
to  the  plaintiff  the  bank  had  in  its  possession  and  under  its 
control  sufficient  funds  to  the  credit  of  the  appellant  for 
the  purpose  of  paying  the  note.  The  plaintiff  demurred  to 
each  of  these  affirmative  defenses.  The  demurrer  was  over- 
ruled and  the  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  upon  each  of  the  notes,  and  from  that  judgment 
this  appeal  is  taken. 

We  think  the  answer  of  the  appellant  was  wholly  insuffi- 
cient to  constitute  a  defense. 
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1st.  Considering  the  so-called  defenses  in  their  order  we 
think  the  fact,  that  as  to  one  of  the  notes  appellant  was  a 
snretv  merely,  constituted  no  defense  to  the  action,  and  did 
not  entitle  the  defendant  to  the  relief  which  he  sought. 
Hendricks  was  not  served  with  summons  and  the  court  did 
not  acquire  jurisdiction  over  any  of  his  property.  Neither 
did  he  appear  in  the  action. 

Section  758,  2  Hill's  Code  (Bal.  Code,  §  5707),  does  not 
aj)ply  where  the  court  has  no  jurisdiction  to  render  a  judg- 
ment against  the  principal ;  in  other  words,  that  section  ap- 
plies only  where  the  parties  are  all  before  the  court  and  the 
fact  of  one  of  the  defendants  being  surety  for  the  other 
can  be  determined  in  the  same  action  without  prejudice  or 
delay  to  the  plaintiif  being  occasioned  thereby.  It  is  true 
that  an  attachment  was  levied  upon  the  interest  of  the  de- 
fendant Hendricks  in  certain  mining  properties,  but  it  also 
satisfactorily  appears  from  the  record  that  he  had  no  inter- 
est in  the  property  so  levied  upon  at  the  date  thereof. 

2d.  Xor  do  we  think  that  the  mere  fact  tliat  the  bank, 
at  tl)e  time  when  it  assigned  the  note  to  the  plaintiff,  had 
money  in  its  hands  to  the  credit  of  Hendricks,  can  avail 
the  appellant.  Second  National  Bank  v,  Ilill,  76  Ind.  223 
(40  Am.  Kep.  239);  Voss  t\  German-American  Bank, 
83  Til.  599  (25  Am.  Rep.  415);  National  Mahaiwe  Bank 
T.  Ppcl\  127  Mass.  298  (34  Am.  Rep.  368). 

The  money  deposited  to  Hendricks'  credit  in  the  bank 
was  his  portion  of  the  proceeds  of  a  sale  of  certain  mining 
claims  and  it  appears  that  the  same  was  deposited  with  the 
bank  by  the  purchaser.  Upon  the  trial  appellant  was  per- 
iiiittenl  to  introduce  the  deposition  of  Hendricks.  As  a 
part  of  his  deposition  he  attached  what  purported  to  be  a 
oo])y  of  a  letter  by  him  mailed  to  the  bank,  in  which  letter 
he  gave  instruction  as  to  the  disposition  of  the  amoimt  of 
his  deposit  with  the  bank.    The  letter  is  as  follows: 
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^^  I  am  in  receipt  of  notice  from  the  IT.  S.  Land  Office 
of  the  favorable  termination  of  the  contest  of  A.  G.  Komer- 
an,  Louis  Bronson,  etc.,  against  J.  P.  Hendricks  and  wife, 
affecting  Monte  Cristo  mining  claims.  A  contract,  deed 
and  bond  has  been  in  your  possession  since  April,  1893;  I 
will  ask  you  to  refer  to  the  provisions  of  the  said  contract 
and  accept  payment  if  promptly  made  as  therein  provided 
in  said  contract.  You  are  authorized  to  make  payment  as 
follows:  First,  pay  to  Puget  Sound  National  Bank,  the 
amount  of  $461.96  and  interest  from  October  9,  1893. 
This  is  the  balance  due  from  me  on  the  notes  of  Jones  and 
Hendricks.  Second,  pay  to  J.  Compton,  Commissioner, 
Xirkland  Land  &  Improvement  Company,  $94.00  on  the 
delivery  of  a  deed  to  lot  15,  block  186,  Kirkland.  The  bal- 
ance you  will  please  forward  to  me." 

It  is  conceded  that  the  sum  which  Hendricks  by  this  let- 
ter authorized  the  bank  to  apply  to  the  payment  of  the 
note  was  insufficient  to  pay  it  in  full.  Therefore  the  bank 
was  not  obliged  to  accept  it.  The  note  which  it  held  con- 
tained the  signatures  of  two  parties,  and  until  the  full 
amount  of  the  indebtedness  represented  by  it  was  paid, 
the  bank  had  the  undoubted  right  to  refuse  to  accept  any 
less  sum  in  discharge  of  the  liability  of  either  party.  That^ 

at  most,  is  all  that  this  evidence  tended  to  show. 

3d.  What  has  been  said  concerning  the  so-called  sec- 
ond affirmative  defense  to  the  first  note  is  equally  applica- 
ble to  the  defense  urged  to  the  second  note.  But  in  addi- 
tion thereto  it  further  appears  that  the  sum  which  the  bank 
had,  belonging  to  Jones,  was  also  $750,  and  was  deposited 
at  the  same  time  that  Hendricks'  was.  In  his  deposition, 
which  was  read  in  evidence  on  the  trial,  the  appellant  testi- 
fied that  he  had  requested  the  bank's  cashier  "  to  apply  so 
much  of  the  money  due  me  as  might  be  needed  to  pay  any 
claims  which  the  bank  might  have  against  me,  in  case  the 
notes  were  not  paid  before  the  mining  stock  was  taken  out 
of  escrow."    This  was  at  most  a  mere  request  or  authoriza- 
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the  credit  of  the  appellant  in  payment  of  these  notes.  The 
tion  to  the  bank  to  apply  the  money  on  deposit  with  it  to 
amoimt  was  not  sttfBcient  for  that  purpose.  And,  even  if 
it  had  been  a  peremptory  demand  that  the  amount  of  the 
deposit  should  be  so  applied,  the  failure  of  the  bank  to  ap- 
ply it  would  constitute  no  defense  in  an  action  upon  the 
note  itself,  under  the  cases  above  cited. 

4th.  We  have  thus  far  considered  the  case  upon  the  as- 
sumption that  the  notes  were  assigned  to  the  plaintiff  mere- 
ly for  the  purpose  of  collection,  but  the  evidence  over- 
whelmingly shows  that  the  plaintiff  was  the  absolute  owner 
of  the  notes  and  had  paid  a  good  and  sufficient  considera- 
tion therefor.  And  while,  in  answer  to  the  interrogatories 
propounded  to  the  plaintiff  prior  to  the  trial,  its  president 
answered  that  the  notes  had  been  assigned  to  it  for  collec- 
tion, conclusive  evidence  was  given  at  the  trial  upon  the 
part  of  plaintiff  that  the  answers  of  its  president  in  that 
respect  were  mistakenly  made,  and  that  the  plaintiff  was  in 
fact  the  bona  fide  owner  and  holder  of  the  notes  at  the  time 
when  the  suit  was  instituted. 

The  verdict  was  therefore  right  under  the  evidence,  and 
the  only  one  which  could  be  permitted  to  stand,  and  if 
there  was  any  error  committed  in  giving  or  refusing  in- 
structions it  was  harmless  merely.  Davis  v.  Oillianiy  14 
Wash.  206  (44  Pac.  119). 

We  have  carefully  examined  the  entire  record,  and  are 
led  to  the  conclusion  that  upon  the  law  and  the  facts  of 
this  case  the  judgment  was  right,  and  it  must  be  affirmed. 

Scott,  C.  J.,  and  Anbebs,  Dunbab  and  Reavis,  J  J., 
concur. 
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Jl_l_'        Henry  C.  Ordway,  Respondent,  v.  Patrick  Downky 
^g  W  et   ux,,    Appellants,  Christ   R.    Frasch   et   ux.,   Re- 

'  ^    ^1  spondents. 

assumption  of  MORTQAQE  debt — VKBBAL  AOBKEMENT  FOB  —  BURDBN 

OF  PROOF  —  REVIEW  ON  APPEAL. 

A  verbal  contract  by  the  grantee  of  mortgaged  premises  to  as- 
\  sume  the  mortgage  thereon  is  enforcible  as  a  contract  independent 

of  the  deed  of  conveyance  and  additional  to  it,  which  is  not 
merged  in  the  executed  deed,  and  therefore  does  not  fail  within 
the  rule  forbidding  the  introduction  of  parol  testimony  to  vary, 
alter  or  add  to  a  written  contract. 

The  burden  of  proof  is  on  the  party  asserting  a  parol  contract 
for  the  assumption  of  a  mortgage  to  establish  the  contract  by  clear 
and  conclusive  proof. 

A  judgment  in  favor  of  plaintiff  should  be  reversed  on  appeal, 
where  the  burden  is  on  him  to  establish  an  oral  agreement  by  a 
clear  preponderance  of  the  evidence,  and  the  evidence  relating 
thereto  is  evenly  balanced. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
J.  W.  Langley,  Judge.    Reversed. 

James  B,  Murphy,  and  Blaine  &  De  VrieSy  for  appel- 
lants. 

George  Fowler,  for  respondent  Ordway. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — In  the  year  1890  Gotthard  Grot  and  wife, 
owners  of  certain  real  property  situated  in  King  county, 
in  order  to  secure  their  promissory  note  for  the  sum  of 
$2,275  executed  a  mortgage  upon  said  premises  in  favor  of 
lliomas  S.  Krutz,  who  thereafter,  for  value,  assigned  said 
mortgage  and  the  note  secured  thereby  to  the  respondent 
Ordwav.     Subsequent  to  the  execution  of  the  mortgage 
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Grot  and  wife  sold  the  premises  to  respondent  Christ  R. 
Frasch  by  a  deed  of  conveyance,  which  contained  the  fol- 
lowing clause,  following  the  description  of  the  premises 
conveyed,  viz.: 

"  To  have  and  to  hold  unto  the  said  Christ  K.  Frasch  and 
to  his  heirs  and  assigns  forever,  as  his  sole  and  separate 
property  and  estate,  the  same  being  conveyed  as  a  gift  to 
said  Frasch  by  his  mother,  said  Helen  Grot.  Said  Frasch 
doeSy  nevertheless,  hereby  assume  and  agree  to  pay  off  and 
discharge  any  and  all  incumbrances  that  are  notv  liens  up- 
on the  aforesaid  real  estate.^^ 

Frasch  and  wife  thereafter,  and  prior  to  the  commence- 
ment of  this  action,  conveyed  the  premises  by  a  deed  of 
general  warranty  to  the  appellant  Patrick  Downey.  The 
deed  from  Frasch  and  wife  to  the  appellant  recites  the  con- 
sideration of  five  thousand  dollars  gold  coin  of  the  United 
States,  and  further  recites  that  the  conveyance  is  made 
*^  subject  to  that  certain  mortgage  of  $2,275.00  executed 
by  Helen  Grot  and  her  husband  to  Thomas  S.  Krutz,  Sep- 
tember 1,  1890,  and  payable  September  1,  1895,  interest 
payable  thereon  on  the  first  days  of  March  and  September." 
The  debt  secured  by  the  mortgage  having  matured  and 
remaining  unpaid,  respondent  Ordway  commenced  this  ac- 
tion to  foreclose  the  mortgage,  and  made  the  appellants 
Patrick  and  Victoria  M.  Downey  defendants  therein,  under 
an  allegation  of  the  complaint  to  the  effect  that  appellants 
had  assumed  and  agreed  to  pay  said  mortgage,  and  in  the 
complaint  a  personal  judgment  was  asked  against  said  ap- 
pellants for  the  amount  due  upon  the  note. 

There  is  no  assumption  clause  contained  in  the  deed, 
but  upon  the  trial  of  this  action,  over  the  objection  of  the 
appellants,  plaintiff  was  permitted  to  introduce  parol  tes- 
timony for  the  purpose  of  showing  that,  as  a  part  of  the 
consideration  for  the  deed  of  conveyance  referred  to,  the 
Hppellants  agreed  with  their  grantors  to  pay  the  mortgage 
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debt  The  court  rendered  judgment  against  the  appellants 
for  the  full  amount  of  the  mortgage  debt  and  entered  a 
decree  of  foreclosure,  and  for  any  deficiency.  The  appeal 
is  from  such  judgment  and  decree. 

The  assignments  relied  upon  for  a  reversal  are,  first, 
that  the  court  erred  in  permitting  oral  testimony  tending  to 
establish  a  contract  to  assume  the  mortgage  debt,  and  sec- 
ond, that  the  evidence  was  insufficient  to  justify  the  finding 
of  the  court  that  the  appellants  assumed  or  agreed  to  pay 
the  mortgage.  It  is  the  contention  of  the  appellants  that 
the  testimony  which  was  admitted  over  their  objection 
tended  to  change,  add  to,  and  enlarge  the  effect  of  the  writ- 
ten contract  or  conveyance,  and  that  it  is  not  permissible 
to  establish  a  contract  of  assumption  by  parol. 

In  Don  Yook  v.  Washington  Mill  Co.,  16  Wash.  459  (47 
Pac.  964),  we  held  that  a  promise  by  the  purchaser  of  cer- 
tain sawlogs,  as  part  consideration  therefor,  to  assume  and 
pay  the  indebtedness  of  the  seller  to  a  third  party,  might 
be  shown  by  parol  evidence,  notwithstanding  the  bill  of 
sale  of  the  logs,  while  expressing  a  good  consideration,  made 
no  mention  of  the  purchaser's  promise  to  pay  the  indebt- 
edness to  such  third  party. 

After  a  careful  examination  of  the  authorities,  we  think 
that  while  an  agreement  to  assume  the  mortgage  is  usually 
established  by  a  stipulation  to  that  effect  contained  in  the 
deed,  the  great  weight  of  authority  is  that  a  verbal  contract 
of  assumption  is  enforcible,  that  it  is  not  merged  in  the 
deed,  and  is  not  contradictory  but  independent  of  it.  It  is 
merely-  an  additional  agreemnt,  and  not  at  variance  with 
the  terms  of  the  deed. 

In  2  Devlin  on  Deeds,  §  1073,  the  author  says: 

"  It  is  not  necessary  that  the  promise  of  the  grantee  to 
assume  the  paymient  of  an  incumbrance  as  a  part  of  the  con- 
sideration for  which  the  deed  is  made,  should  be  in  writing. 
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A  verbal  promifle  to  do  so  is  valid,  and  equity  will  enforce 
it  either  at  the  instance  of  the  grantor  or  the  holder  of  the 
mortgage." 

And  the  proposition  thus  laid  down  is  fully  sustained  by 
the  authorities.  Strohauer  v.  VoUz,  42  Mich.  444  (4  N. 
W.  161);  2  Warvelle,  Vendors,  p.  663;  Wiltsie,  Mort- 
gage Foreclosure,  §  224;  Merriman  v.  Moore^  90  Pa.  St. 
78;  McDill  v,  Ounn,  43  Ind.  315;  Lamb  v.  Tucker,  42 
Iowa,  118;  Taintor  v.  Hemmingway,  18  Hun,  468,  af- 
firmed in  83  N.'  Y.  610;  Moore  v.  Booker,  4  N.  D.  543 
(62  K  W.  607);  Wilson  v.  King,  23  N.  J.  Eq.  150; 
1  Jones,  Mtgs.  (6th  ed.),  §  760;  Drury  v.  Tremont  Imp. 
Co.,  13  Allen,  168;  Society  of  Friends  v.  Haines,  47 
Ohio  St.  423  (26  N.  E,  119).  See,  also,  note  to  Klap- 
worth  V.  Dressier,  78  Am.  Dec.  on  p.  84,  and  additional  au- 
thorities there  cited. 

The  consideration  recited  in  the  deed  is  "  for  the  purpose 
merely  of  giving  it  effect  as  a  conveyance,  ai^d  that  for  any 
other  purpose  parol  evidence  may  be  given  to  show  that 
the  real  consideration  was  greater  or  less  than  the  sum 
named."  Per  Cooley,  J.,  in  Strohauer  v.  Yoltz,  supra. 
And  that  great  judge  adds  that  the  cases  holding  this  view 
"  are  not  .  .  .  out  of  harmony  with  the  general  rule 
which  excludes  parol  evidence  to  control  writings." 

Gordon  v.  Parke  &  Lacy  Machinery  Co.,  10  Wash.  18 
(38  Pac.  755),  is  not  at  all  applicable  to  the  question  we 
are  now  considering,  either  upon  the  facts  or  the  principle 
involved. 

But  while  the  agreement  of  assumption  may  rest  in 
parol  the  promise  to  pay  must  be  established  by  evidence 
that  is  clear  and  conclusive,  and  it  cannot  be  established  by 
inference.  In  the  present  case  the  only  evidence  intro- 
duced was  the  deeds  and  mortgage  already  referred  to,  and 
tie  testimony  of  respondent  Christ  R.  Erasch  and  appel- 
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lant  Patrick  Downey.  On  behalf  of  the  respondents  Frasch 
testified  that  as  a  part  of  the  consideration  for  the  convey- 
ance to  Downey,  he  (Downey)  promised  and  agreed  to 
pay  the  mortgage  debt,  while  on  the  other  hand  Dowuey 
testified  just  as  positively  that  he  made  no  promise  or  agree- 
ment to  do  so.  So  far  as  the  record  discloses,  these  parties 
were  entitled  to  equal  credit,  and  their  interest  in  the  re- 
sult wfis  equal.  There  are  no  circumstances  discernible 
which  enable  the  court  to  say  which  one  testified  tnith- 
fuUy  and  which  one  falsely.  But  the  burden  was  upon 
the  plaintiff  to  establish  the  agreement  by  evidence  that 
was  clear,  satisfactory  and  convincing,  and  this  we  think 
he  has  failed  to  do. 

The  judgment  and  decree  will  be  reversed  and  the  cause 
remanded  with  directions  to  the  lower  court  to  enter  judg- 
ment dismissing  the  action  as  to  appellants,  with  costs. 

Anders,  Dunbar  and  Re  avis,  JJ.,  concur. 

ON    PETITION    FOR    RE-HEARING. 

Gordon,  J. — In  his  petition  for  rehearing,  counsel  for 
the  respondent  urges  that,  assuming  the  evidence  on  the 
trial  to  be  evenly  balanced,  this  court  should  not  disturb 
the  findings.  Ordinarily  the  rule  for  which  he  contends 
prevails,  but  in  this  case  we  think  the  burden  was  on  the 
respondents  to  establish  the  oral  agreement  by  a  clear  pre- 
ponderance of  the  evidence.  Hamar  v.  Petersoriy  9  Wash. 
152  (32  Pac.  309),  and  Skeel  v,  Christenson,  17  Wash.  649 
(50  Pac.  466),  presented  different  issues,  and  the  rule  an- 
nounced in  those  cases  in  nowise  conflicts  with  the  hold- 
ing in  the  present  case.  Our  attention  is  also  directed  to  an 
inadvertence  occurring  in  the  opinion  by  which  the  action 
was  directed  to  be  dismissed  as  to  the  appellants.  The  in- 
tention was  to  reverse  the  judgment  of  the  superior  court 
only  in  so  far  as  it  awarded  a  personal  judgment  against 
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the  appellants^  and  not  to  disturb  the  decree  of  f  oreclosnre^ 
and  with  this  modification  the  petition  will  be  denied. 

Scott,  C.  J.,  and  AimEBS,   Dunbab  and  Beavis,  JJ., 
concur. 


[Na  2713.    Decided  January  3, 1898.  J 

John  Noyes  et  ux. ,  Appellants  v.  The  County  op  King 

et  al.y  Respondents. 
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Special  findings  of  fact  by  the  court  are  unnecessary,  when  its 
decree  is  one  dismissing  the  action. 

The  act  of  the  assessor  in  describing  certain  property  upon  the 
assessment  rolls,  listed  to  a  given  property  owner  as  "  fractional 
lots  8  and  6  "  in  a  certain  named  city  addition,  would  not  invali- 
date the  assessment  as  misleading,  though  the  property  owner's 
lots  were  full  and  not  fractional,  if  reference  to  the  official  plat 
would  show  that  there  were  but  one  set  of  lots  of  such  numbers 
In  said  addition. 

Where  there  is  not  sufficient  irregularity  in  the  manner  of 
aasessing  improvements  on  tide  lands  to  render  the  assessment 
void,  the  valuation  made  by  the  assessor  and  approved  by  the 
board  of  equaliiatlon  is  conclusive. 

Appeal  from  Superior  Court,  King  Coimty. — ^Hon. 
"William  Hickman  Moobe,  Judge.     Affirmed. 

B.  B.  Albertson,  and  Oeorge  Donworthy  for  appellants. 

James  F.  McElroyj  and  John  K.  Brown,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  J. — ^Plaintiffs  (appellants)  seek  to  set  aside  and 
enjoin  the  collection  of  a  portion  of  tax  for  the  year  1895 
Atanding  on  the  assessment  roll  of  King  coimty.    The  tax 
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was  levied  upon  property  of  plaintiffs  described  as  frac- 
tional lots  three  and  six  of  block  "  A  "  of  A,  A.  Denny's 
Addition  to  the  city  of  Seattle.  Upon  the  city  plat  is 
found  the  description  "  Lots  three  and  six  of  Block  *A'  of  A. 
A.  Denny's  Addition  to  Seattle."  These  lots  as  platted  orig- 
inally had  a  frontage  of  sixty  feet  on  the  west  side  of 
Front  street  and  a  depth  of  one  hundred  and  twenty  feet, 
running  westerly  from  said  street  across  the  government 
meander  line  to  an  alley  intersecting  the  block.  The  prem- 
ises so  platted  are  partly  upland  and  partly  tide  land,  and 
the  tide  land  parcels  are  now  embraced  in  the  plat  of  the 
Seattle  tide  lands  filed  in  the  office  of  the  board  of  state 
land  commissioners  on  the  fifteenth  day  of  March,  1895. 
The  portions  of  the  original  lots  three  and  six  below  the 
meander  line  are  respectively  designated  on  the  state  plat 
as  lots  two  and  three  of  block  190  thereof,  and  are  re- 
spectively identical  therewith.  Prior  to  1895  the  easterly 
nine  feet  of  each  of  the  original  lots  three  and  six  were 
appropriated  by  the  city  as  a  part  of  Front  street.  At  the 
time  of  the  assessment  now  in  question  the  upland  part  of 
lot  three  embraced  less  than  one-third  of  the  entire  original 
area,  and  that  of  lot  six  less  than  one-fourth  of  the  entire 
original  area.  The  plaintiffs  have  been  owners  for  more 
than  five  years  of  the  upland  portions  of  lots  three  and 
six,  and  also  of  all  the  improvements  on  the  tide  land  por- 
tions thereof.  The  improvements  consist  of  a  f om>stoiy 
brick  and  stone  building  with  two  basements  occupying 
the  entire  premises,  including  both  the  upland  and  tide  land 
portions  thereof,  and  running  back  from  Front  street  to 
the  alley,  having  a  total  frontage  of  one  hundred  and  twen- 
ty feet  and  the  uniform  depth  of  one  hundred  and  eleven 
feet. 

On  the  twenty-seventh  day  of   November,    1896,   the 
plaintiffs  having  theretofore  applied  to  the  state  autfaoriti^ 
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for  the  purchase  of  tide  land  lots  two  and  three  of  block 
190^  were  awarded  the  preference  rights  and  a  contract  for 
the  purchase  was  entered  into  between  the  plaintiffs  and 
the  state.  The  assessor  listod  fractional  lots  three  and  six  to 
the  plaintiff  John  Noyes  as  the  owner  on  the  assessment 
roll  for  1895,  at  a  valuation  of  $21,000  upon  each  lot,  and 
a  valuation  of  $27,000  upon  the  improvements  on  each  lot. 
No  tide  land  property  was  listed  on  the  assessment  roll  and 
on  the  face  of  the  roll  the  assessment  is  fair  and  regular. 
No  application  was  made  to  the  board  of  equalization  for 
the  correction  of  any  error  in  fixing  the  assessed  valuation 
of  the  property  assessed  to  plaintiffs  and  no  application  was 
made  by  plaintiffs  to  any  officer  or  tribunal  charged  by  law 
with  the  correction  or  review  of  assessments.  Plaintiffs 
paid  such  portion  of  the  tax  as  they  deemed  equitable  and 
fully  adequate  to  discharge  the  lien  of  the  tax  upon  their 
property  for  the  year  1895,  being  about  one-half  of  the 
gross  amount  of  the  taxes  as  shown  on  the  assessment  roll. 
But  the  treasurer  refused  to  enter  the  payment  made  by 
plaintiffs  as  in  full  payment  and  satisfaction  of  the  taxes 
on  the  property,  and  credited  the  payment  thereon  as  a 
partial  one. 

Plaintiffs  complain  that  no  findings  of  fact  were  filed 
in  the  cause  by  the  superior  court,  but  the  record  discloses 
that  the  decree  was  one  dismissing  the  action.  It  was  ob- 
served in  Thome  v.  Jay^  15  Wash.  88  (45  Pac.  642): 

^*  If  the  findings  were  to  have  been  the  basis  of  an  af- 
finnative  decree  they  might  have  been  insufficient,  but  a 
general  finding  to  the  effect  that  plaintiffs  have  failed  to 
make  out  a  case  is  sufficient  foundation  for  a  decree  dis- 
missing the  action.  Such  a  decree  is  warranted  upon  a 
:f ailure  to  find  by  the  court,  and  it  is  not  necessarily  found- 
ed upon  any  affirmative  finding  by  it." 

Plaintiffs  also  contend  that  the  description  upon  the  as- 
fii^ssment  roll  of  their  property  is  based   upon    the   word 
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"  fractional "  preceding  "  lota  three  and  six,"  when  the  of- 
ficial plat  does  not  contain  the  word  "  fractional."  But  the 
description,  as  do  most  descriptions  which  designate  offi- 
cial plats,  must  refer  the  one  who  seeks  to  find  the  proper- 
ty to  an  examination  of  the  plat.  One  examining  the  plat 
here  could  not  be  misled  as  to  the  property.  The  owner- 
ship as  well  as  the  lots  would  have  been  found  of  record. 
The  word  "  fractional "  was  evidently  merely  used  by  the 
assessor  because  of  the  fact  that  only  a  portion  of  these 
lots  was  then  owned  by  plaintiff  John  Noyes.  It  is  ap- 
parent that  the  assessor  did  not  intend  to  include  that  por- 
tion of  the  lots  which  extended  below  the  meander  line  in 
the  valuation. 

But  two  witnesses  testified  in  the  superior  court  One  of 
the  deputy  assessors  testified  as  to  the  manner  in  which  the 
valuation  was  made.  It  is  apparent  from  his  testimony 
that  the  honest  judgment  of  the  assessor  was  exercised  in 
arriving  at  the  value  of  the  two  lots  and  also  of  the  im- 
provements. Upon  the  question  of  valuation  the  law  re- 
quires the  honest  exercise  of  judgment  by  the  assessor,  and 
it  will  not  scrutinize  closely  the  various  elements  of  value 
which  were  taken  into  consideration  by  him,  imless  some  of 
them  were  palpably  misleading  and  arbitrary.  One  other 
witness  testified  and  in  his  opinion  varied  the  valuation  of 
the  assessor  sufficiently  to  sustain  the  contention  of  plain- 
tiffs as  to  the  real  value  of  the  property  assessed.  But  upon 
the  testimony  the  superior  court  found  adversely  to  plain- 
tiffs, and  we  do  not  believe,  under  the  settled  practice  in 
this  court,  that  there  is  sufficient  preponderance  in  favor 
of  plaintiffs  to  disturb  the  finding  of  the  superior  court. 

We  do  not  think  that  sufficient  irregularity  in  the  man- 
ner of  listing  the  personal  property  is  shown  to  render  its 
assessment  void,  and,  if  not  void,  the  valuation  of  the  per- 
sonal property  made  by  the  assessor  and  approved  by  the 
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board  of  equalization  is  conclusive,  as  heretofore  deter- 
mined. Olympia  Waterworks  v.  Odbach,  16  Wash.  482 
(48  Pac.  251) ;  Olympia  Waterworks  v.  Thurston  County, 
14  Wash.  268  (44  Pac.  267). 

The  judgment  of  the  superior  court  must  be  affirmed. 

Scott,  C.  J.,  and  Dunbab,  Andebs  and  Gordon,  JJ., 
concur. 


[No.  2639.    Decided  January  8, 1898.] 

W.  E.  Bramel  et  ai.,  Appellants,  v.  B.  F.  Manring,  as 
Treasurer  of  Whitman  County,  Respondent. 

TAXATION — DKDUCTION     OF     DBBT8     FROM     CBBDIT8  —  BANK     STOCK  — 
DISSOLUTION   or  BANK — DISTRAINT  FROM  TAXES. 

A  Stockholder  in  a  state  bank  has  a  right  to  have  his  share 
of  the.  capital  stock  included  in  the  sum  of  his  credits  from  which 
his  debts  may  be  deducted  in  making  up  his  assessment  for  taxa- 
tion. 

The  dissolution  of  a  banking  corporation  by  order  of  court 
'vronld  not  operate  as  a  discharge  from  liability  for  taxes  assessed 
against  its  capital  stock,  which  had  become  a  fixed  and  primary 
lien  prior  to  dissolution. 

The  liability  of  a  dissolved  banking  corporation  for  unpaid 
taxes  may  be  enforced  by  the  county  treasurer  by  distraint  and 
leTT  upon  property  in  the  hands  of  trustees  for  the  stockholders 
and  creditors  of  such  corporation,  and  the  treasurer  is  not  rele- 
gated to  suit  to  enforce  same. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
W'ttLiAM  McDonald,  Judge.    Reversed. 

Wyman  &  Neill,  W.  H,  Harvey,  and  C.  M.  Steams^ 
for  appellants. 
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The  opinion  of  the  court  was  delivered  hj 

Reavis,  J. — The  Farmers'  and  Traders'  Bank  of  PuU- 
man,  a  state  bank,  was  dissolved  as  a  corporation  by  an  or- 
der of  the  superior  court  of  Whitman  county  on  the  16th 
day  of  March,  1896,  on  proceedings  had  therein  for  that 
purpose.  The  appellants  were  the  directors  of  the  cor- 
poration before,  and  at  the  time  of,  the  dissolution  and  be- 
came the  trustees  for  the  stockholders  and  creditors  of  the 
corporation,  and  as  such  trustees  commenced  this  action  in 
the  superior  court.  Taxes  were  duly  levied  and  assessed 
by  the  authorities  of  Whitman  county  for  the  year  1895 
upon  the  shares  of  the  capital  stock  of  the  bank  owned  by 
its  stockholders.  The  stockholders  of  the  bank  respective- 
ly demanded  the  deduction  of  their  debts  from  the  sum  of 
their  credits,  including  shares  in  capital  stock  of  the  bank. 
The  assessor  and  board  of  equalization  refused  to  allow 
such  deductions.  This  suit  was  commenced  by  appellants 
to  enjoin  the  county  treasurer  as  tax  collector  from  levying 
upon  the  property  of  the  corporation  now  in  the  custody  of 
the  appellants  as  trustees  for  its  creditors  and  stockholders. 
A  general  demurrer  to  the  complaint  was  sustained  by  the 
superior  court.  The  right  of  a  stockholder  in  a  state  bank 
to  have  his  share  of  the  capital  stock  included  in  the  sum  of 
his  credits  from  which  his  debts  shall  be  deducted  has  been 
determined  in  favor  of  the  contention  of  appellants  in  the 
case  of  Pullman  State  Bank  v.  Manringy  ante^  p.  250. 

Appellants  also  maintain  that  the  order  of  the  superior 
court  dissolving  the  corporation  is  a  judgment  in  rem  and 
was  a  conclusive  determination  that  all  claims  against  the 
corporation  were  discharged,  and  the  fact  of  the  existence 
of  such  claims  was  necessarily  passed  upon  by  the  court  at 
the  time  such  order  was  made,  under  section  1519,  1  Hill's 
Code  (Bal.  Code,  §  4275),  and  therefore  that  the  property 
in  the  possession  of  appellants  was  exonerated  from    the 
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claim  for  unpaid  taxes.  But  the  liability  against  the  bank 
for  the  taxes  assessed  against  its  capital  stock  to  the  share- 
holders had  become  fixed  and  a  primary  one  before  the  dis- 
solution of  the  corporation.  We  do  not  agree  with  the  con- 
tention of  appellants  that  such  liability  can  only  be  en- 
forced by  suity  but  when  due  the  county  treasurer  may  en- 
force the  liability  by  distraint  and  levy  upon  any  property 
subject  to  the  tax,  and  the  county  treasurer  in  this  case 
could  properly  levy  upon  the  property  in  the  possession 
of  the  appellants  for  the  unpaid  tax.  Hewitt  v.  Traders^ 
Banky  antsj  p.  326. 

Plaintiffs  do  not  claim  the  tax  has  been  paid.  But  for 
the  failure  to  allow  the  deduction  claimed  by  the  stock- 
holders of  their  debts  respectively  from  their  credits^  in- 
cluding the  bank  stock,  the  cause  must  be  reversed  with  di- 
rections to  the  superior  court  to  overrule  the  demurrer  to 
the  complaint  and  to  determine  upon  proof  the  amount  of 
such  deductions.  And  for  any  tax  remaining  unpaid  after 
such  deductions  the  respondent  will  have  the  right  to  main- 
tain the  levy  upon  the  property  seized  for  the  payment 
thereof. 

Scott,  C.  J.,  and  Dunbab,  Gordon  and  Andebs,  J  J., 
concur. 


18   428| 
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(No.  2676.    Decided  January  8, 1808.]  "ig   4*3 

B.  M.  Long  et  al.,  Appellants,  v.  Charles  Eisbnbeis  i^iTli^ 

el  al.,  Respondents.  i^fiwl 

BSrORMATION  OF  JDDOICBNT  —  BQUITABLB  RBLIKF  —  LACHB8.     ' 

Equity  may  be  Inyoked  for  the  correction  of  errors  In  entering 
Judgments  which  are  In  the  nature  of  clerical  error,  but  not  for 
tlie  correction  of  such  errors  as  are  Involyed  In  the  express  judg- 
ment pronounced  by  the  court  In  the  exercise  of  Its  judicial  dis- 
cretion. 
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Tbe  fact  that  the  findings  of  fact  and  conclaaions  of  law  war- 
rant a  decree  of  broader  scope  than  the  one  rendered  will  not 
warrant  the  interference  of  a  court  of  equity  in  an  action  to 
amend  the  decree,  when  the  original  pleadings  upon  which  the 
findings  and  decree  are  based  are  not  set  out,  so  as  to  show  the 
character  of  the  relief  demanded  and  the  defense  interposed  in 
the  original  action. 

A  party  seeking  the  aid  of  a  court  of  equity  for  the  vacation 
of  a  judgment  after  the  period  allowed  by  statute  for  correction 
upon  motion  in  the  original  action,  must  show  that  he  is  with- 
out fault  or  negligence  in  not  having  made  seasonable  application 
under  the  provisions  of  the  statute. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  MoClinton,  Judge.    Affirmed. 

Oeorge  H.  Jones,  T,  J.  HumeSy  and  Allen  Weir,  for  ap- 
pellants. 

A,  jB.  Coleman,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — This  is  a  suit  commenced  ty  plaintiffs  in  the 
superior  court  of  Jefferson  county  to  correct  and  amend  a 
judgment  and  decree  rendered  in  said  court  on  the  Slst  day 
of  October,  1895,  in  which  action  Henry  Bash,  Susan  W. 
Bash,  B.  M.  Long,  Clementine  B.  Long  and  Francis  L. 
Bash  were  plaintiffs,  and  Charles  Eisenbeis  and  Kate  Eisen- 
beis  were  defendants.  The  bill  of  complaint,  which  is  enti- 
tled the  petition,  sets. forth  thirteen  findings  of  fact  filed  in 
the  original  chuse,  the  conclusions  of  law,  and  decree  which 
is  here  sought  to  be  vacated.  The  decree,  after  a  recitation 
of  the  appearance  and  motion  of  counsel  for  plaintiffs  for 
judgment  in  accordance  with  the  findings  of  fact  and  con- 
clusions of  the  court  theretofore  made  and  filed,  decrees 
and  adjudges  that  plaintiffs  have  and  recover  from  de- 
fendants and  each  of  them  the  sum  of  $3,287.03,  with  in- 
terest thereon,  and  costs  and  disbursements,  and  further  ad- 
judges and  decrees  that  plaintiffs  are  owners  of  and  enti- 
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tied  to  the  possession  of  an  undivided  onehalf  interest  in 
real  estate,  describing  it  by  lots  and  blocks,  situated  in  Juan 
de  Fuca  addition  to  the  city  of  Port  Townsend. 

The  complaint  in  this  cause  alleges  that  the  judgment 
and  decree  complained  of  is  void  in  that  it  is  in  favor  of 
Henry  Bash,  Susan  W.  Bash,  B.  M.  Long,  Clementine  B. 
Long  and  Francis  L.  Bash,  plaintiffs  in  the  original  cause, 
jointly,  and  the  record  shows  that  Henry  Bash  and  Susan 
W.  Bash,  and  each  of  them,  had  no  interest  in  the  subject 
matter  of  the  action,  that  the  findings  of  fact  on  which 
the  decree  was  based  show  there  was  no  interest  in  said 
plaintiffs  Bash  and  Bash,  and  that  the  findings  of  fact  also 
show  that  B.  M.  Long,  Clementine  B.  Long  and  Francis 
L.  Bash  jointly  are  entitled  to  judgment  against  Charles 
Eisenbeis  and  Kate  Eisenbeis  in  the  sum  of  $3,596.03, 
when  the  decree  only  adjudged  $3,237.03. 

It  is  further  alleged  that  on  the  14th  day  of  August, 
1888,  Henry  Bash  held  a  bond  for  the  conveyance  of  two 
hundred  acres  of  land  more  or  less,  and  on  that  day  Henry 
Bash  and  defendant  Charles  Eisenbeis  entered,  into  a  cer- 
tain a^eement  in  writing,  by  the  terms  of  which  Eisen- 
beis agreed  to  pay  $100  per  acre  for  the  tract  and  expenses 
necessary  in  transferring,  platting,  surveying  and  selling 
the  same,  to  be  thereafter  sold  with  the  consent  and  ap- 
proval of  Henry  Bash  and  in  such  manner  as  they  should 
mutually  agree;  that  after  payment  for  said  land,  Charles 
Eisenbeis  should  receive  the  proceeds  from  the  sale  thereof 
to  the  amount  of  the  purchase  price  and  all  expenses  in- 
curred by  him;  then  the  balance  of  all  the  moneys  aris- 
ing from  the  sale  should  be  divided  equally  between  him- 
self and  Henry  Bash,  share  and  share  alike;  that  under 
the  terms  of  said  agreement  Eisenbeis  paid  the  purchase 
price  to  Bash  and  received  a  deed  of  conveyance,  which 
bad  been  procured  by  Bash,  of  the  land  theretofore  held 
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by  him  under  bond^  and  platted  158.24  acres  of  the  same, 
and  Eisenbeis  had  sold  the  greater  portion  of  the  153.24 
acres  so  platted;  that  on  the  30th  of  May,  1892,  Henry 
Bash  and  Susan  W.  Bash  executed  and  delivered  their  deed 
to  the  plaintiffs  B.  M.  Long  and  Francis  L.  Bash  of  all 
the  right,  title  and  interest  of  Henry  Bash  and  Susan  W. 
Bash  to  the  lands  conveyed  to  the  defendant  Eisenbeis  un- 
der the  written  agreement  heretofore  mentioned.  The  fore- 
going allegations  were  found  as  facts  by  the  superior  court 
in  the  original  action.  A  general  demurrer  to  the  com- 
plaint was  sustained  by  the  superior  court,  from  which 
plaintiffs  have  appealed 

1.  Plaintiffs  maintain  here  that  the  judgment  sought  to 
be  vacated  was  inadvertently  made  and  entered  and  that 
such  inadvertence  is  apparent  from  the  face  of  the  judg- 
ment roll,  including  the  findings;  that  it  failed  to  decide 
the  matters  in  controversy  between  the  parties,  and  that  it 
was  entered  by  mistake  and  does  not  express  the  decision 
of  the  court;  and  it  is  contended  that  the  superior  court 
may,  at  any  time  its.  attention  is  called  to  the  fact,  correct 
a  mistake  in  its  records,  and  that  the  decree  should  con- 
form to  the  findings  of  fact  and  conclusions  of  law.  To  sup- 
port this  contention  plaintiffs  cite  Kohn  v.  Lovett,  43  Ga. 
180;  Brewer  v.  J  ones  j  44  Ga.  71;  Crim  v.  Kemnjf 
89  Cal.  478  (23  Am.  St.  Rep.  491,  26  Pac.  1074);  2  Free- 
man, Judgments,  §  500a. 

Mr.  Freeman,  in  the  section  above  cited,  says: 

"  Mistakes  of  fact,  whether  made  by  the  court  or  by  one 
of  the  parties,  have  been  successfully  employed  as  grounds 
for  obtaining  the  interposition  of  courts  of  equity,  and  se- 
curing the  relief  of  the  party  injured  by  the  mistake." 

But  the  authorities  cited  by  plaintiffs  go  to  the  correc- 
tion of  mere  clerical  errors  or  misprision,  as  in  the  case  of 
Wilson  V.  Boughton,  50  Mo.  17,  where  a  mistake  was  made 
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in  calculating  the  interest  on  a  note,  and  when  the  case  was 
called  for  judgment,  the  judge,  without  calculating  the 
amount,  asked  the  attorney  what  it  was,  and  the  latter,  be- 
ing under  a  mistake,  gave  the  result  of  the  incorrect  calcu- 
lation to  the  court,  and  judgment  was  entered  for  an  er- 
roneous amount  The  plaintiff  discovered  the  mistake  after 
it  was  too  late  to  correct  it  on  motion,  and  brought  suit  in 
equity  to  correct  it  by  compelling  the  defendant  to  pay  the 
amount  left  out  by  inadvertence,  and  it  was  held  that  equity 
had,  under  the  circumstances,  jurisdiction  to  grant  the  re- 
lief sought.  Boon  v.  Miller^ s  Ea^rs^  16  Mo.  457,  was  a 
settlement  of  partnership  accounts.  It  involved  a  mis- 
calculation of  interest  amounting  to  some  $900.  It  was  a 
mistake  of  fact  and  the  court  took  jurisdiction  and  reformed 
the  judgment. 

But  Mr.  Freeman  in  his  work  on  Judgments  (Vol.  1, 
§  72,  p.  100),  says,  citing  Doane  v.  Olenn,  1  Colo.  466: 

« That  any  error  or  defect  in  a  record  which  occurs 
through  the  act  or  omission  of  the  clerk  of  the  court  in  en- 
tering, or  failing  to  enter  of  record,  its  judgments  or  pro- 
ceedings, and  is  not  an  error  in  the  express  judgment  pro- 
nounced by  th^  court  in  the  exercise  of  its  judicial  discre- 
tion, is  a  mere  clerical  error,  and  amendable,  no  matter 
in  how  important  a  part  of  the  record  it  may  be;" 

and  he  also  says  further,  §  500a : 

"  It  seems  to  be  well  established  by  the  authorities  that 
a  mistake  in  calculating  the  amount  due  by  which  the  judg- 
ment was  entered  for  a  wrong  sum  may  be  corrected  in 
equity.  An  error  in  computation  is  not  necessarily  attribu- 
table to  negligence,  for  '  the  most  careful  and  expert  calcu- 
lators sometimes  make  mistakes.' " 

2.  The  petition  to  vacate  the  decree  does  not  exhibit  the 
entire  record  upon  which  the  decree  was  based,  and,  if 
there  be  any  seeming  inconsistency  between  the  portions  of 
the  record  pleaded,  they  must  be  presumed  to  be  explained 
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by  that  portion  of  the  record  which  is  not  shown.  Hie 
complaint  upon  which  the  judgment  sought  to  be  vacated 
was  founded  is  not  shown.  Neither  is  it  shown  whether 
the  defendants  in  the  original  action  appeared,  or  what, 
if  any,  defense  was  interposed,  nor  what  was  the  relief  de- 
manded in  the  original  complaint.  That  the  complaint 
states  facts  is  not  sufficient  to  entitle  the  plaintiff  to  relief; 
he  must  also  ask  for  it  when  no  answer  is  made  in  the 
cause.  Banh  of  California  v.  Dyer,  14  Wash.  283  (44 
Pac.  634). 

We  agree  with  counsel  for  the  respondents  that  the  de- 
cree must  be  supported  by  the  findings  and  conclusions,  but 
that  it  does  not  always  necessarily  follow  that  the  decree 
shall  be  as  broad  as  the  findings  and  conclusions  are.  The 
contention  of  plaintiffs  here  is  that  the  decree  was  not 
broad  enough,  and  that  it  did  not  adjudge  finally  the  rights 
of  the  respective  plaintiffs,  but  we  have  not  the  pleadings 
to  point  out  what  rights  were  claimed  by  the  respective 
plaintiffs  .  The  reformation  of  the  judgment  demanded  by 
the  plaintiffs  is  a  material  change  in  substance  of  the  judg- 
ment sought  to  be  vacated  and  not  merely  t^e  correction  of 
a  misprision,  or  negligent  clerical  entry. 

3.  More  than  a  year  elapsed  before  plaintiffs  took  any 
action  with  reference  to  the  judgment  sought  to  be  vacated. 
No  motion  was  made  as  provided  for  in  section  221,  2  Hill^B 
Code  (Bal.  Code,  §  4953). 

Mr.  Freeman,  in  discussing  the  statutes  which  authorize 
a  motion  to  vacate  judgments  after  the  term  when  ren- 
dered, and  the  effect  of  such  statutes  upon  proceedings  in 
equity,  says : 

"  Neither  do  these  statutes  preclude  a  party,  in  a  proper 
case,  from  obtaining  relief  in  equity,  after  the  time  for  ajy- 
plying  for  relief  under  these  statutes  *  has  elapsed,  provided 
proper  reasons  are  shown  for  not  making  such  applica- 
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tion.'  "    Section  106.     See,  also,  JSde  v.  HazeUy  61  Cal. 
360. 

No  reason  is  alleged  by  plaintiffs  why  application  to  va- 
cate the  judgment  in  the  original  action  was  not  seasonably 
made.  It  will  be  found  upon  an  examination  of  the  au- 
thorities that  where  such  applications  to  vacate  a  judgment 
have  been  entertained  it  has  been  in  those  cases  where  the 
complainants  were  without  fault  or  negligence. 

The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Dunbab,  Goedon  and  Andebs,  JJ., 
concur. 


[No.  2718.    Decided  January  8.  1898.] 

F.  S.  Griffith,  Respondent,  v.  I.  Burlingame,  et  ai,, 
Appellants^  and  The  National  Bank  of  Commerce 
OP  Seattle,  Intervenor  and  Appellant. 

BICBITEB8 — BXKCUTION     SALES  —  BIOHT     OF    PUBCHASEB    TO    BENTS  — 

A88IONHEMT  OF  BENTS. 

The  appointment  of  a  receiver  to  take  charge  of  real  property 
would  not  affect  the  right  of  one  claiming  the  rents  to  bring  an 
action  to  establish  his  claim,  since  the  only  result  of  such  action 
would  be  to  establish  a  claim  for  the  receiver  to  pay. 

A  sale  of  real  property  on  execution  does  not  entitle  the  pur- 
chaser to  the  possession  nor  to  the  profits  during  the  year  of  re- 
demption, where  the  Judgment  debtor  has  made  a  bona  fide 
assignment  of  a  lease  of  the  premises  prior  to  the  date  of  the 
execution  sale. 

A  resolution  of  a  milling  corporation  assigning  the  rents  due 
under  a  lease  of  its  mill  to  a  mortgagee  of  the  premises  in  consid- 
eration of  an  extension  of  payment  constitutes  a  legal  assignment, 
although  for  convenience  the  checks  in  pajnnent  of  rent  are  drawn 
by  the  tenant  in  favor  of  the  assignor  company,  and  immediately 
assigned  by  the  company  to  the  mortgagee. 
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Appeal  from  Superior  Court,  King  County. — ^Hon. 
Orange  Jacobs,  Judge.    Reversed. 

George  E,  De  Steiguer,  for  appellant,  I^ational  Bank  of 
Commerce  of  Seattle. 

Falcon  Joslin,  and  F.  S.  Orifpih,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.— On  the  26th  day  of  July,  1895,  the  Fre- 
mont Milling  Company  was,  and  for  some  time  prior  there- 
to had  been,  the  owner  of  a  milling  plant,  consisting  of  real 
estate,  buildings,  machinery,  etc.,  and  the  intervenor  and 
appeUant  in  this  case,  the  National  Bank  of  Commerce, 
had  a  mortgage  upon  said  milling  plant  to  secure  the  pay- 
ment of  notes  given  by  the  milKng  company  to  the  bank, 
aggregating  $11,500,  and  further  to  secure  interest  on  a 
note  held  by  one  George  R.  Carter  for  the  sum  of  $1,750. 
About  this  date  the  Fremont  Milling  Company  proposed 
to  lease  to  the  firm  of  I.  Burlingame  &  Co.  the  said  mill* 
ing  plant  for  the  term  of  one  year.  At  this  time  the  mort- 
gage held  by  the  intervenor,  the  National  Bank  of  Com- 
merce, had  become  due  by  reason  of  non-payment  of  inter- 
est, and  foreclosure  proceedings  could  have  been  com- 
menced. The  Burlingame  company  desired  some  assur- 
ance that  their  possession  would  not  be  disturbed  during 
the  lease,  and  the  Burlingame  company  and  the  Fremont 
Milling  Company  requested  the  bank  to  give  such  assur- 
ance. The  bank  proposed  that  if  the  milling  company 
would  assign  to  it  the  rents  to  become  due  upon  such  lease 
for  the  purpose  of  securing  interest  on  the  mortgage  in- 
debtedness, and  to  pay  the  fixed  charges  on  the  property, 
consisting  of  insurance,  taxes,  etc.,  they  would  consent  that 
the  lessee  should  retain  possession  for  the  period  of  one 
year.  These  propositions  finally  culminated  in  an  assign- 
ment by  the  Fremont  Milling  Company  to  the  bank  afore- 
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said  of  the  lease^  the  value  of  which  was  $300  per  month. 
This  assignment  was  made  by  resolution  and  the  bank  was 
notified  of  the  same  and  requested  that  as  an  evidence  of 
the  action  of  the  company  it  be  furnished  with  a  copy  of 
the  resolution,  which  was  furnished  it.  Afterwards  the 
respondent,  F.  S.  Griffith,  became  the  purchaser  of  the  mill- 
ing plant  at  execution  sale  on  judgment  obtained  against  the 
Fremont  Milling  Company  by  the  Gordon  Hardware  Com- 
pany on  February  25,  1896,  which  was  some  six  months 
after  the  assignment  of  the  lease.  After  the  sale  upon  the 
judgment,  this  action  was  brought  by  the  respondent,  Ghrif- 
fith  against  I.  Burlingame,  Charles  Yerd  and  Thomas  San- 
ders, partners  as  L  Burlingame  &  Co.,  for  the  amount  of 
the  lease  from  the  date  of  the  execution  sale  until  the  ex- 
piration of  the  lease,  and  judgment  was  obtained  by  re- 
spondent in  the  lower  court  for  something  over  $1,100. 
The  defendants  in  the  lower  court  undertook  to  set  up  the 
assignment  to  another  party,  which  proof  was  denied  by 
the  court;  but  the  court  allowed  the  National  Bank  of 
Commerce  to  intervene  and  the  mattevs  and  things  indicat- 
ed were  set  up  as  matters  of  defense  by  the  intervenor  to 
the  action  of  the  plaintiff.  At  the  close  of  the  testimony 
of  the  defendants  and  intervenor,  the  plaintiff  orally  inter- 
posed a  demurrer  to  the  evidence,  which  demurrer  was  sus- 
tained by  the  court,  and  practically  resulted  in  the  verdict 
rendered  by  the  jury. 

A  motion  to  dismiss  has  been  interposed  by  the  respond- 
ent on  the  ground  that  all  parties  appearing  in  the  lower 
court  were  not  served  with  a  copy  of  the  notice  of  appeal. 
We  think  there  is  no  merit  in  this  motion,  and  it  will  be 
overruled. 

A  great  many  questions  are  discussed  in  this  brief,  both 
by  the  respondent  and  the  appellant,  which  we  think  are 
not  pertinent.    One  contention,  however,  of  the  appellants. 
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that  this  action  cannot  be  maintained  because  a  receiver 
had  been  appointed  to  collect  the  debts  due  the  Fremont 
Milling  Company,  might  be  disposed  of  here.  The  record 
is  rather  obscure  concerning  the  appointment  of  this  re- 
ceiver, but  from  what  we  can  gather  his  appointment  could 
not  prevent  this  action,  the  effect  of  which  would  simply 
be,  if  it  prevailed,  to  establish  a  claim  which  the  receiver 
would  pay.  We  think,  however,  that  the  court  erred  in 
sustaining  a  demun*er  to  this  testimony.  It  is  the  conten- 
tion of  the  respondent,  and  must  have  been  the  theory  upon 
which  the  court  rendered  its  judgment,  that  under  section 
619  of  the  Code  of  Procedure  the  execution  purchaser 
was  entitled  to  the  rents,  and  several  cases  are  cited  from 
this  court  to  sustain  that  contention,  viz. :  Debenture  Corp. 
V.  Warren,  9  Wash.  312  (37  Pac.  451);  Hardy  v.  Her- 
riott,  11  Wash.  460  (39  Pac.  958);  Knipe  v.  Axistin, 
13  Wash.  189  (43  Pac.  25). 

It  is  true  that  this  court  has  held  that,  under  the  law 
which  provides  that 

"  The  purchaser  from  the  date  of  sale  until  a  resale  or 
redemption,  and  the  redemptioner  from  the  day  of  his  re- 
demption until  another  redemption,  shall  be  entitled  to  the 
possession  of  the  property  purchased  or  redeemed,  unless 
the  same  be  in  the  possession  of  a  tenant  holding  under 
an  unexpired  lease,  and  in  such  case  shall  be  entitled  to 
receive  from  such  tenant  the  rents  or  the  value  of  the  use 
and  occupation  thereof  during  the  same  period," 

the  purchaser's  right  dated  from  the  date  of  sale.  But  it 
has  never  been  the  understanding  of  this  court,  and  is  not 
now,  that  the  statute  quoted  was  intended  to  affect  any- 
thing more  than  the  respective  rights  of  the  purchaser  and 
the  judgment  debtor  during  the  period  of  redemption,  and 
certainly  the  purchaser  imder  the  statute  and  under  all  au- 
thority could  obtain  no  more  than  the  interest  of  the  judg- 
ment debtor  in  th<*  property  purchased,  and  under  the  facts 
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proven  in  this  case  the  Fremont  Milling  Company  had  no 
interest  either  in  the  possession,  or  in  the  lease,  for  it  had 
been  assigned  to  the  intervener  long  prior  to  the  execution 
sale.  There  was  no  lien  upon  this  property  at  the  time  of 
the  assignment  and  there  was  nothing  to  prevent  the  own- 
ers  from  alienating  it  or  alienating  any  interest  not  subject 
to  the  lien  of  the  mortgage.  It  has  been  with  great  reluc- 
tance that  this  court  has  held  that  the  right  of  possession 
was  guaranteed  to  the  purchaser  from  the  date  of  sale  by 
this  statute,  but  was  compelled  to  do  so  by  what  seemed  to 
us  the  plain  mandatory  language  of  the  statute.  But  we 
do  not  feel  called  upon  to  extend  the  scope  of  this  law  to 
the  extent  of  depriving  the  owner  of  real  estate  of  the  right 
of  alienating  any  interest  he  may  have  in  it.  It  was  evi- 
dently the  intention  of  the  legislature  as  expressed  in  this 
law  to  deal  only  witii  the  respective  rights  of  the  purchaser 
and  the  owner,  and  the  doctrine,  outside  of  the  statute,  that 
the  rent  may  be  severed  from  the  reversion  either  by  act  of 
the  parties  in  interest  or  by  operation  of  the  law  is  so  well 
established  that  the  citation  of  authorities  is  imnecessary. 

It  is  contended,  however,  by  the  respondent  that  the  ac- 
tion of  the  Fremont  Milling  Company  did  not  constitute 
a  legal  assignment,  but  that  it  was  only  a  promise  to  as- 
sign. We  think,  however,  that  the  record  shows  a  valid 
assignment  made  by  the  Fremont  Milling  Company  and  ac- 
cepted by  the  intervener  and  carried  into  practical  effect  by 
the  mutual  actions  of  all  parties  concerned.  It  matters  not 
that  the  check  was  drawn  originally  in  favor  of  the  Fre- 
mont Milling  Company.  This  was  evidently  simply  as  a 
matter  of  convenience  in  bookkeeping,  but  the  whole  re- 
cord shows  that  the  intention  was  to  carry  out  the  terms  of 
the  assignment,  and  that  they  were  carried  into  practical 
effect  This  defense  should  have  been  granted  by  the  court 
to  the  intervener,  and  the  only  question,  as  we  view  the  law, 
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that  is  left  in  the  case  is,  was  the  the  assignment  made, 
and  if  the  jury  should  determine  that  the  assignment  was 
made  and  carried  into  effect  prior  to  the  execution  sale 
the  plaintiff's  case  must  fail. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  proceed  in  accordance  with  this  opin- 
ion. 

AwDBES  and  Gohdow,  JJ.,  concur. 

Reavis,  J.,  concurs  in  the  result. 


[No.  2598.    Decided  January  10,  1898.] 

if  iSi\  ^*  ^*  Singly,  Appellant^  v.  Delos  Warren  et  aL,  Re- 

spondents. 

BZBCUTION  8ALEB — BEVER8AL  OF  JUDQMBNT  —  BON  A  FIDB  PUBCHA0BB. 

The  title  acquired  by  a  Judgment  creditor  upon  the  purchase 
by  him  of  the  debtor's  real  property  at  execution  sale  is  subject 
to  defeasance  upon  the  subsequent  reyersal  of  the  Judgment,  and 
a  grantee  of  the  Judgment  creditor,  though  not  a  party  to  the  ac- 
tion and  in  ignorance  of  the  defect,  does  not  occupy  the  poslticm 
of  an  innocent  purchaser  in  good  faith,  and  consequently  acquires 
no  greater  right  by  a  conyeyance  from  the  Judgment  creditor  than 
the  latter  had. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
!NoBMAN  Buck,  Judge.    Reversed. 

Crow  &  Williams  J  and  Blahe  dc  Post^  for  appellant. 
OraveSy  Wolf  &  Graves^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Andsbs,  J. — ^This  action  was  instituted  by  appeUant  to 
recover  the  possession  of  certain  real  estate  in  the  county  of 
Spokane.    Both  parties  claim  title  through  Albert  KngliBh 
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and  Sylvester  S.  Callahan,  each  of  whom  was  formerly 
owner  of  different  portions  of  the  land.  On  April  28,  1894, 
English  and  Callahan  sold  the  premises  in  controversy  to 
one  Hilda  Grinstead,  a  part  of  the  consideration  being  the 
assignment  and  transfer  of  a  certain  judgment  held  by  Miss 
Grinstead  against  the  South  Harbor  Land  and  Improve- 
ment Company.  In  September  of  the  same  year,  English 
and  Callahan  sued  Miss  Grinstead,  in  the  superior  court 
of  Spokane  county,  to  enforce  a  vendor's  lien  upon  the 
land,  on  account  of  alleged  misrepresentations  on  her  part 
concerning  the  value  of  the  judgment  aforesaid.  They  re- 
covered a  judgment  against  her  in  accordance  with  the 
prayer  of  the  complaint.  She  thereupon  appealed  to  this 
court,  where  the  judgment  was  reversed  on  October  21, 
1895,  and  their  complaint  was  ordered  dismissed,  after  a 
hearing  upon  the  merits.  The  judgment  in  the  lower  court 
was  rendered  on  June  4,  1895.  Prior  to  that  time,  and 
while  the  cause  was  pending  in  the  superior  court,  and  on 
January  25,  1895,  Miss  Grinstead  conveyed  the  land  in 
question  to  one  Ames,  who,  on  February  25,  1895,  con- 
veyed it  to  the  appellant  here.  It  is  through  these  convey- 
ances that  the  appellant  claims  title.  Miss  Grinstead's  ap- 
peal was  effected  on  July  18,  1895,  by  the  filing  of  notice 
of  appeal  and  a  bond  for  costs,  which  did  not  supersede 
the  judgment.  After  the  appeal  had  been  effected,  and 
on  July  20,  1895,  the  land  was  sold  by  the  sheriff  upon  an 
execution  issued  upon  the  judgment  to  Albert  English,  one 
of  the  plaintiffs  in  that  cause,  for  the  sum  of  $360,  but  no 
ileed  has  ever  been  executed  by  the  sheriff  in  pursuance 
of  said  sale.  On  September  25,  1895,  and  while  said  ap- 
peal was  pending  in  this  court,  English  signed  and  ac- 
kxiowledged  a  deed  of  the  land  so  purchased  by  him  to  his 
eo-plaintiff  Callahan,  and  the  latter  on  the  same  day  signed 
AZid  acknowledged  a  like  deed  to  the  respondent  Tindall. 


436  SINGLY  T.  WARREN. 

Opinion  of  the  Court — ^Aitdsbs,  J.  [18  Wash. 

These  deeds  were  not  recorded  until  after  the  opinion  of  this 
court  had  been  rendered,  and  were  then  presented  for  rec- 
ord by   Callahan.     The  respondents,    Warrens,    claim  to 
hold  as  tenants  of  Tindall.    It  appears  from  the  testimony 
of  Callahan  and  Tindall  that  the  land  was  sold  to  Tindall 
for  the  sum  of  $3,500,  $355  of  which  was  paid  in  cash  at 
the  time  of  the  transfer,  and  that  a  debt  of  some  ten  jears' 
standing  of  Callahan  to  Tindall,  evidenced  by  a  promissory 
note,  was  applied  on  the  purchase  price,  the  sAme  amount- 
ing at  that  time  to  $750,  and  likewise  an  account  of  some 
$50  due  Tindall  from  Callahan  on  account  of  hogs  sold. 
It  also  appears  that  the  sum  of  $21  due  for  grain  sold  Cal- 
lahan, and  the  sum  of  $75  for  hay,  were  also  applied  in 
part  payment  for  the  land.     No  further   payments    are 
shown,  or  claimed,  to  have  been  made  by  Tindall  before  he 
learned  of  the  reversal  of  the  judgment,  and  the  alleged 
final  payment  was  not  in  fact  made  until  a  few  days  pre* 
vious  to  the  trial  of  this  cause.    Tindall  testified  that  at  the 
time  he  received  his  deed  he  had  no  actual  knowledge  of 
the  pendency  of  the  appeal,  although  he  admitted  that  be 
was  cognizant  of  the  litigation,  and  had,  or  saw,  copies  of 
the  pleadings  in  the  case  and  the  judgment  of  the  trial 
court.    At  the  time  the  appeal  was  effected  the  defendant 
in  that  action  filed  a  lis  pendens  in  the  office  of  the  county 
auditor  of  Spokane  county.    On  the  close  of  the  evidence  in 
this  case  both  parties  moved  the  court  for  a  peremptory 
instruction  requiring  the  jury  to  fiiid  in  their  favor.    Ap- 
pellant's motion  was  overruled  and  respondents'  motion 
was  sustained,  and  the  court  thereupon  dischai^ed  the  juiy 
and  gave  judgment  in  favor  of  the  respondents.    A  mo- 
tion for  a  new  trial  having  been  made  and  overruled,  the 
cause  was  appealed  to  this  court.    It  will  thus  be  seen  that 
the  sole  question  presented  for  our  determination  is  whether 
the  respondent  Tindall  obtained  a  title  by  his  deed  from 


SINGLY  V.  WARREN.  487 

Jan.  1898. 1  Opinion  of  the  Court — Andbbs,  J. 

Callahan  which  was  not  aflFected  by  the  reversal  of  the 
judgment  upon  which  it  was  based;  or,  in  other  words, 
whether  Tindall  is  a  purchaser  in  good  faith  within  the 
purview  of  the  law.    Our  statute  provides: 

"  If  by  a  decision  of  the  supreme  court  the  appellant  be- 
comes entitled  to  a  restoration  of  any  part  of  the  money 
or  property  that  was  taken  from  him  by  means  of  the  judg- 
ment or  order  appealed  from,  either  the  supreme  court  or 
the  court  below  may  direct  an  execution  or  writ  of  resti- 
tution to  issue  for  the  purpose  of  restoring  to  the  appellant 
his  property,  or  the  value  thereof.  But  property  acquired 
by  a  purchaser  in  good  faith,  under  a  judgment  subse- 
quently reversed,  shall  not  be  aflFected  by  such  reversal." 
Laws  1893,  p.  132,  §  27  (Bal.  Code,  §  6626). 

And  in  contemplation  of  this  section  an  execution  plain- 
tiff is  not  a  purchaser  in  good  faith  in  the  sense  that  he  is 
entitled  to  retain  property  purchased  by  him  under  a  judg- 
ment subsequently  reversed.  His  title  is  divested  by  the 
reversal,  and  the  parties  to  the  litigation  are  restored  to 
the  same  position  in  which  they  were  prior  to  the  rendition 
of  the  judgment.  Benney  v.  Clein,  15  Wash.  581  (46  Pac. 
1037). 

This  doctrine  is  in  harmony  with  the  great  weight  of 
aiithority  outside  of  this  state,  and  it  is  frankly  conceded 
by  the  learned  counsel  for  the  respondents  to  be  in  conso- 
nance with  the  spirit  and  meaning  of  our  statute. 

*'  Upon  the  reversal  of  the  judgment  against  him,"  says 
Mr.  Freeman,  "  the  appellant  is  entitled  to  the  restitution 
from  the  respondent  of  all  the  advantages  acquired  by  the 
latter  by  virtue  of  the  erroneous  judgment.  The  success- 
ful appellant  is  entitled  to  a  restitution  of  everything  still 
in  possession  of  his  adversary  in  specie;  not  the  valiLBj 
but  the  thing.  If  money  has  been  collected  by  the  plaintiflF 
in  the  judgment,  whether  under  execution  or  not,  an  action 
lies  against  him  to  recover  it  back."  Freeman,  Judgments 
(4-th  ed.),  §  482.  See,  also,  Bank  of  United  States  v.  Bank 
of  WashingtoHf  6  Peters,  17. 
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The    contrary    rule    is  maintained  in  Bicherstaff  v. 
DeUingery  1  Murph.  272,  and  by  some  decisions  in    the 
state  of  Kentucky,  beginning  with  Parker  v.  Anderson^ 
5  T.  B.  Mon.  451.    And  the  same  principle  was  asserted 
by  Mr.  Justice  Field,  in  South  Fork  Canal  Co.  v.  Oordon, 
2  Abb.  479  (22  Fed.  Cases,  328),  and  by  one  of  the  judges 
in  the  case  of  McAitsland  v.  Pundt,  1  Neb.  211  (93  Am. 
Dec.  358).    In  no  other  cases  that  we  are  aware  of  has  this 
rule  ever  been  adopted.    But,  that  a  stranger  to  the  rec- 
ord, who,  in  good  faith,  purchases  land  at  an  execution  or 
judicial  sale  under  a  valid  judgment,  which  has  not  been 
superseded  by  the  filing  of  a  proper  bond,  acquires  rights 
which  are  not  affected  by  a  subsequent  reversal  of  the  judg- 
ment, is  a  doctrine  universally  announced  by  the  courts. 
This  rule  has  been  recognized  from  very  early  times,  and 
the  reason  of  it  is,  as  stated  in  Manning* s  Casey  8  Coke, 
192,  and  many  subsequent  cases,  that  if  the  title  obtained 
by  the  purchaser  in  such  cases  were  avoided,  the  vendee 
would  lose  both  his  property  and  his  money,  and  great  in- 
convenience would  therefore  follow,  as  no  one  would  buy 
of  the  sheriff  in  such  cases,  and  execution  of  judgments 
would  not  be  done.    Corwith  v.  State  Bank,  15  Wis.  289. 
See,  also,  Woodcock  v.  Bennet,  1  Cow.  734  (13  Am.  Dec. 
568).    Our  law,  like  the  law  elsewhere,  permits  judgments 
and  decrees  to  be  enforced  during  the  pendency  of  appeals 
unless  a  bond  to  stay  proceedings  is  given  as  required  by 
law,  and  the  courts  have  always  construed  the  law  so  as  to 
inspire  confidence  in  judicial  and  execution  sales  by  protect- 
ing bona  fide  purchasers  at  such  sales  from  loss  or  injury 
by  reason  of  erroneous  judgments  or  decrees.    It  would  be 
unjust  to  require  such  purchasers  to  suffer  loss  on  aceount 
of  errors  of  the  trial  courts  of  which  they  had  no  knowl- 
edge, and  which  they  were  nowise  instrumental  in  produc- 
ing.   And  such  a  requirement  would  be  contrary  to  the  set- 
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tied  policy  of  the  law  to  encourage  bidding  at  judicial  sales, 
and  to  prevent  the  property"  of  debtors  from  being  sacri- 
ficed thereat  Freeman,  Judgments  (4th  ed.),  §  484; 
Marks  V.  Cowles,  61  Ala.  299. 

Bnt  it  is  strenuonsly  contended  on  behalf  of  the  respond- 
ents that  inasmuch  as  TindaU  was  a  stranger  to  the  judg- 
ment which  was  reversed,  he  is  entitled  to  the  same  protec- 
tion which  is  extended  to  a  third  person  who  is  a  hona  -fide 
purchaser  at  a  judicial  sale,  and  the  following  cases  are 
cited  in  support  of  this  contention.  Lovett  v.  Oerman  iZe- 
f armed  Churchy  12  Barb.  83;  McAuslanJ  v.  Pundty 
supra;  Taylot^s  Lessee  v.  Boydy  3  Ohio,  354  (17  Am. 
Dec  608);  OuUeau  v.  Wisely y  47  Dl.  436;  Homer  v. 
Zimmermany  46  HI.  14;  Wadhams  v.  Gay,  73  HI.  415; 
McCormich  v.  McClurSy  6  Blackf.  466  (39  Am.  Dec  441); 
McBride  v.  Longworthy  14  Ohio  St.  351  (84  Am.  Dec. 
883);  LitiU  v.  Buncey  7  N.  H.  485  (28  Am.  Dec.  363); 
Bank  of  United  States  v.  Bank  of  Washingtony  6  Pet.  16. 

It  must  be  conceded  that  the  latiguage  used  in  some  of 
these  decisions  affords  some  foundation  for  the  respondents' 
contention.  But  it  appears  to  us  that,  when  considered 
in  the  light  of  the  facts  presented  by  the  record,  they  do 
not  go  to  the  extent  claimed  for  them  on  the  part  of  re- 
spondents. In  Lovett  v,  Oerman  Reform^  Churchy  the 
question  at  issue  was  which  of  two  sets  of  individuals  were 
the  rightful  officers  of  the  corporation.  The  first  party 
havinir  by  a  decree  of  the  chancellor  been  declared  the 
rightful  officers,  under  the  authority  given  such  officers  by 
law,  executed  a  mortgage  on  the  corporate  property. 
Thereafter  the  other  party  appealed  from  the  decree  of  the 
chancellor,  and  it  was  reversed  and  they  were  restored  to 
office.  In  a  suit  to  foreclose  the  mortgage  given  while  the 
first  set  of  officers  were  acting  it  was  held  that  the  mort- 
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gage  constituted  a  valid  lien.    In  the  course  of  the  opinion 
the  court  remarked: 

"  Indeed,  unless  the  decree  of  a  court  of  competent  ju- 
risdiction protects  third  persons,  not  parties  to  the  suit, 
dealing  with  the  successful  party  on  the  faith  of  the  de- 
cree, no  judgment  can  be  of  any  avail  until  it  shall  have 
received  the  sanction  of  the  highest  tribimal  in  the  land, 
or  until  the  time  for  appealing  shall  have  expired." 

While  we  have  no  doubt  of  the  correctness  of  the  decis- 
ion of  the  court  in  that  case,  we  cannot  agree  with  the 
observation  just  quoted,  for  it  cannot  be  true,  as  stated 
therein,  that  no  judgment  can  be  of  any  avail  until  it  shall 
have  received  the  sanction  of  the  highest  tribunal  in  the 
land  or  imtil  the  time  for  appealing  shall  have  expired, 
unless  the  particular  parties  mentioned  are  protected,  for 
the  reason  that  judgments  are  of  avail,  according  to  all  of 
the  decisions,  in  favor  of  third  persons  who  become  bona 
fide  purchasers  at  judicial  sales,  and  of  their  vendees. 

The  case  of  McAusland  v.  Pundty  which  is  perhaps  the 
strongest  case  cited  by  the  respondents,  can  be  distinguished 
from  the  case  at  bar  by  the  fact  that  there  the  party 
claiming  under  the  successful  party  to  the  judgment  was 
invested  with  the  legal  title  by  the  reception  of  a  deed  to 
the  property  in  question.  And,  besides,  the  court  in  that 
case  had  under  consideration  a  statute  which  provided 
that  a  reversal  of  a  judgment  should  not  defeat  the  title  of 
the  purchaser,  which,  it  will  be  observed,  is  much  broader 
than  our  statute;  and  the  same  may  be  said  of  Taylor's 
Lessee  v,  Boyd,  3  Ohio,  354,  in  which  case  it  also  appears 
that  the  title  of  the  purchaser  at  the  sale  had  become  ab- 
solute, which,  as  before  stated,  is  not  the  fact  in  this  case. 
In  that  case,  too,  the  party  who  purchased  at  the  sale  did 
80  before  citation  in  error  had  been  served,  which  fact  also 
distinguishes  that  case  from  the  present  one.     The  same 
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is  also  true  with  respect  to  the  ease  of  McCormick  v,  Mc- 
Clurey  in  which  an  innocent  assignee  of  the  plaintiff  in  ex- 
ecution was  pennitted  to  hold  the  property  purchased  by 
him.  The  case  of  McBride  v.  Longworth  is  an  exceptional 
one,  and  was  so  considered  by  the  court.  In  that  case  one 
lien  holder,  a  party  to  the  action,  purchased  the  incum- 
bered property  at  a  judicial  sale,  and  the  proceeds  were 
distributed  among  the  several  lien  holders,  and  the  court 
refused  to  require  such  purchaser  to  make  restitution. 

Little  V.  Buncey  appears  to  have  but  slight,  if  any, 
bearing  upon  the  proposition  contended  for  by  the  respond- 
ents. The  case  of  Ouiteau  v.  Wisely  would  seem,  from  the 
language  found  in  the  opinion  of  the  court,  to  have  held 
that  an  innocent  assignee  of  the  certificate  of  purchase  at 
a  sheriff's  sale  was  a  bona  fide  purchaser,  but  in  the  later 
case  of  Roberts  v.  Clellandy  82  HI.  541,  the  same  court 
states,  referring  to  that  case,  that  it  does  not  declare  an  in- 
noeent  purchaser  of  the  certificate  of  sale  will  not  be  af- 
fected by  the  reversal  of  the  judgment  or  decree  in  favor 
of  his  assignor. 

"  The  extent,"  says  the  court,  "  of  that  decision  is,  that 
where  the  assignee  bought  before  reversal  of  the  judgment, 
and  obtained  a  sheriff's  deed,  his  rights,  like  those  of  a  third 
party  purchasing  at  a  judicial  sale,  will  not  be  invalidated 
by  a  subsequent  reversal  of  the  judgment." 

In  view  of  what  is  there  said,  the  Illinois  cases  cited  by 
the  respondents  are  of  little  value  as  authority  in  favor  of 
their  contention.  In  Bank  of  United  States  v.  Bank  of 
Washingtony  it  is  stated  by  the  court  that  as  respects  third 
persons,  whatever  has  been  done  under  the  judgment 
whilst  it  remained  in  full  force  is  valid  and  binding,  but 
that  this  rule  is  not  applicable  in  all  cases  is  shown  by  the 
later  case  of  Oalpin  v.  Page,  18  Wall.  350,  where  the  court 
held  that  an  attorney  purchasing  property  at  a  judicial  sale 
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under  a  decree  in  proceedings'  in  which  he  acted  as  an  at- 
torney acquired  a  title  which  was  divested  by  the  reversal 
of  the  decree. 

But  if  it  be  true^  as  claimed,  that  the  foregoing  casee 
cited  by  the  respondents  justify  the  judgment  of  the 
learned  superior  court,  we  are  nevertheless  of  the  opinion 
that  they  are  not  supported  by  sound  reason,  and  that  thej 
are  contrary  to  the  weight  of  authority.  Mr.  Dembitz  in 
his  work  upon  Land  Titles  (Vol.  2,  §  164),  says: 

"  The  weight  of  opinion  gives  to  a  purchaser  from  the 
plaintiff  no  greater  right  to  hold  on  to  his  purchase  than 
he  has  himself;  the  estate  gained  by  the  plaintiff  at  a 
sale  under  an  erroneous  judgment  being  held  in  the  light 
of  a  defeasible  fee,  which  does  not  become  absolute  by  be- 
ing sold  to  a  party  ignorant  of  the  defect." 

In  Marks  v.  Cowles,  supra,  every  phase  of  the  question 
now  under  consideration  was  discussed  with  great  learning 
and  ability,  both  upon  principle  and  authority,  and  .the 
learned  court  came  to  the  conclusion  that  an  assignee  or 
vendee  of  one  who  purchased  under  an  erroneous  decree  in 
his  own  favor  stands  in  the  position  of  his  vendor,  and  that 
a  subsequent  reversal  defeats  his  title,  and  that  such  as- 
signee or  vendee  is  not  entitled  to  protection  as  a  bom  fide 
purchaser,  without  notice  and  for  value. 

In  Bryant  v.  Pairfieldy  51  Me.  149,  it  was  held  that, 
where  land  was  set  off  to  a  creditor  in  satisfaction  of  a 
judgment  and  the  judgment  was  afterwards  reversed  on  a 
writ  of  error,  the  debtor  was  entitled  to  the  land  again,  and 
he  might  recover  it  of  one  who  purchased  it  of  the  creditor 
before  the  reversal  of  the  judgment  without  notice  of  any 
defects  therein.  In  that  case  the  court,  after  having  de- 
scribed the  modes  of  satisfying  judgments  in  England  im 
der  writs  of  fieri  facias,  of  elegit  and  of  capias  ad  satis- 
f agendum,  said: 
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^  In  this  state  the  creditor  sues  out  a  writ  of  execution 
that  embraces  them  all,  and  he  then  has  his  election  in  re- 
gard to  its  enforcement^  by  a  sale  of  chattels,  an  extent  up- 
on lands,  or  arrest  of  the  body.  If  he  elects.to  have  it  ex- 
tended upon  the  lands  of  the  debtor,  his  title  will  depend 
upon  the  validity  of  his  judgment,  and  must  fail  upon  its 
reversal.  Any  one  who  purchases  the  land  of  him  must 
run  this  risk;  and  there  is  no  greater  hardship  in  this  than 
in  any  other  case  of  failure  of  title.  He  may  take  care  to 
be  secured  by  the  covenants  in  his  deed;  and,  if  he  dis- 
trusts the  ability  of  the  grantor,  he  need  not  purchase." 

See,  also,  Adams  v.  Odom,  74  Tex.  206  (15  Am.  St.  Bep. 
827,  12  S.  W.  34);  Dunnington  v.  Elston,  101  Ind.  373; 
Qriswold  v.  Ward,  128  Ind.  389  (27  N.  E.  751);  Rey- 
nolds 17.  Harris,  14  Cal.  667  (76  Am.  Dec.  459);  Delano 
V.  Wilde,  11  Gray,  17  (71  Am.  Dec.  687);  Cummings  v. 
Noyes,  10  Mass.  434;    Jackson  v.  Cadwdl,  1  Cow.  622. 

It  is  claimed,  however,  by  the  learned  counsel  for  the 
respondents  that  the  case  of  Bryant  v.  Fairfield,  and  the 
Massachusetts  cases  above  cited,  are  not  authority  in  this 
case  because  of  the  difference  between  the  extent  of  a  debt- 
or's land  by  elegit  and  a  sale  upon  execution.  It  is  conceded 
that  when  lands  were  extended  under  a  writ  of  elegit  ac- 
cording to  the  English  practice,  and  the  somewhat  analo- 
gous practice  in  the  New  England  states,  they  were  restored 
to  the  judgment  debtor  upon  a  reversal  of  the  judgment. 
The  reason  given  for  the  rule  is  that  the  title  of  the  pur- 
chaser depended  upon  the  existence  of  the  judgment,  and 
was  necessarily  annulled  by  its  reversal;  and,  for  the  same 
reason,  it  would  seem  that  lands  taken  from  the  defendant 
by  the  plaintiff  by  virtue  of  an  erroneous  judgment  ought 
to  be  restored  to  him  upon  the  reversal  of  the  judgment. 
A  valid  judgment  is  an  essential  requisite  to  a  valid  sale, 
and  without  such  judgment  no  sale  can  be  supported.  Up- 
on this  question  the  supreme  court  of  Wisconsin  in  the  case 
of  Corwith  V,  State  Bank,  supra,  said: 
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"  The  right  of  the  debtor  whose  lands  are  purchased  by 
the  creditor  on  execution  under  our  statute  cannot  be  dis- 
tinguished on  principle  from  those  of  the  debtor  whose 
property  is  under  extent  according  to  the  English  practice. 
In  Goodyer  v.  Junce,  Yelv.  179,  the  distinction  between  a 
sale  by  the  sheriflF  to  the  party  himself  and  such  sale  to  a 
stranger,  is  expressly  noted,  and  it  is  said  the  latter  only 
will  be  protected.  If  the  former  be  the  purchaser,  restitu- 
tion will  be  awarded." 

And  in  Marks  v.  Cowles,  supra,  the  same  view  is  ex- 
pressed in  the  following  language: 

"  It  seems  to  us  rather  a  shadowy  than  a  substantial 
diiference,  so  far  as  this  question  is  concerned,  between  the 
extent  of  a  debtor's  lands  by  a  writ  of  elegit  and  a  sale  upon 
writs  of  fieri  facias,  now  that  lands  are  subjected  to  sale  for 
the  satisfaction  of  judgments,  and  such  writs  are  framed  so 
as  to  confer  authority  to  levy  and  sell  alike  goods  and  chat- 
tels, and  lands  and  tenements.  When  lands  were  extended 
by  elegit,  the  judgment  was  of  the  essence  of  the  title — 
an  indispensable  muniment,  and  so  it  remains  today  when 
there  is  a  sale  and  conveyance  upon  a  writ  of  fieri  facias. 
It  must  be  shown  to  support  an  action  by  the  purchaser 
for  the  recovery  of  the  lands,  or  to  maintain  his  possession, 
if  that  is  assailed  by  the  party  to  whose  title  he  claims  by 
operation  of  the  judgment  to  have  succeeded." 

Conceding,  as  claimed,  that  Tindall  had  no  actual  notice 
of  the  pendency  of  the  appeal  when  he  purchased  the  lands 
from  Callahan  we  are  of  the  opinion  that  it  cannot  be  said, 
in  view  of  the  better  authorities,  that  he  was  a  bona  fide 
purchaser  in  contemplation  of  law.  As  has  already  been 
stated,  neither  he  nor  his  grantor  has  ever  received  a  deed 
of  the  land,  and  no  one  can  be  deemed  a  btrna  fide  pur- 
chaser who  does  not  purchase  the 'legal  title.  See  Korer, 
Judicial  Sales  (2d  ed.),  §  676;  Wilson  v.  Morrell,  5  Wash. 
654  (32  Pac.  733);  Taylor  v.  Weston,  77  Cal.  634  (20 
Pac.  62);    Reynolds  v.  Harris,  supra. 
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A  certificate  of  sale  executed  by  a  sheriff  does  not  pass 
title.  At  most  it  is  only  evidence  of  an  inchoate  estate 
which  may  or  may  not  ripen  into  an  absolute  title.  While 
the  purchaser  at  a  judicial  sale  may  be  entitled  to  the  im- 
mediate possession  and  the  rents  and  profits  of  the  premises^ 
he  cannot  be  said  to  hold  the  title  until  he  receiyes  a'  deed 
in  pursuance  of  the  sale.  Hays  v.  Merchants  National 
Bank,  14  Wash.  193  (44  Pac.  137);  Reynolds  v.  Har- 
ris, supra\    Roberts  v,  Clelland,  supra. 

In  the  case  last  cited,  the  court,  in  construing  the  statute 
relating  to  the  assignment  of  certificates  of  sale  made  by  a 
sheriff,  observed  that 

*^  The  construction  we  have  indicated  the  statute  should 
receive,  stands  to  reason.  An  innocent  purchaser  is  one 
that  has  the  legal  title  to  property,  and  has  paid  therefor  a 
valuable  consideration,  without  notice  of  defects  or  vices 
in  the  title.  That  cannot  be  predicated  of  a  mere  assignee 
of  a  certificate  of  sale,  issued  to  a  purchaser  under  judicial 
sentence,  who  is  chargeable  with  notice  of  all  irregularities 
that  may  invalidate  such  sale.  As  was  said  in  Bovmian  v. 
The  People,  ante,  p.  246,  such  purchaser  does  not  take  the 
land  itself  by  his  bid,  but  only  an  incipient  interest,  that 
may  or  may  not  ripen  into  an  absolute  estate.  It  is  simply 
stating  a  truism,  to  say  a  party  cannot  assign  that  which  he 
hath  not.  Such  purchaser  has  not  the  legal  title  to  the 
property  bought,  and  of  course  cannot  assign  it." 

Neither,  in  our  judgment,  for  the  same  reason,  can  he 
sell  it  to  a  third  person  so  that  the  latter  may  hold  it  as  a 
bona  fide  purchaser.  To  hold  that  the  respondent  Tindall 
in  this  case  has  a  good  title  to  the  premises  in  dispute  would 
be  to  hold  that  his  grantor  was  able  to  convert  a  defeasible 
into  an  indefeasible  estate  by  the  mere  instrumentality  of  a 
eonveyance.  If  the  owner  of  a  determinable  fee  conveys 
in  fee,  the  determinable  quality  of  the  estate  follows  the 
transfer.    4  Kent,  Commentaries,  10. 
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The  respondent  Tindall  cannot  be  deemed  a  bona  fide 
purchaser  for  valne  without  notice  for  the  further  reason 
that  he  failed  to  take  notice  as  required  by  law  of  the 
source  and  quality  of  the  title  of  his  vendor.  In  Reynolds 
V.  Harris,  supra,  it  was  said  that 

'^  The  grantee  is  charged  with  notice  of  the  deeds  and 
documents  from  which  he  deraigns  his  title.  When  he 
purchases  from  the  plaintiffs  in  the  execution,  he  is  pre- 
sumed to  know  the  course  of  the  proceedings  and  state  of 
the  record  from  which  the  title  of  his  grantor  proceeded, 
and  he  is  presumed  to  know,  too,  that  the  right  of  the  de- 
fendant is  to  take  an  appeal  within  the  statutory  period,  and 
also  the  consequences  of  the  successful  prosecution  of  this 
right;  and  he  must  be  supposed  to  purchase  with  reference 
to  these  things." 

And  the  supreme  court  of  Indiana  observed  in  Dun- 
nington  v.  Elston,  supra,  that 

"  "Where  the  only  title  of  a  purchaser  rests  upon  the 
judgment  or  decree  of  a  court  of  record,  inasmuch  as  he 
is  bound  to  take  notice  of  the  source  of  his  title,  '  he  is 
charged  with  notice  of  all  the  incidents  to  which  the  judg- 
ment is  subject.  He  is  conclusively  presumed  to  know 
that  the  judgment  may  be  appealed  from  within  a  limited 
time,  or  that  by  the  payment  of  costs  the  judgment  may 
be  vacated  within  a  time  fixed  by  law." 

And  the  supreme  court  of  Alabama,  in  Marks  v.  Cowles, 
very  forcibly  and  clearly  announced  the  same  doctrine. 

If  the  respondent  who  claims  to  be  the  owner  of  this 
land  had  examined  the  records  in  the  office  of  the  county 
auditor  he  would  have  found  a  deed  of  the  land  to  tlie  ap- 
pellant upon  the  records;  and  if  he  had  examined  the  re- 
cords in  the  superior  court  they  would  have  disclosed  the 
fact  to  him  that  neither  English  nor  Callahan  had  any  title 
to  the  premises,  and  that  an  appeal  was  then  pending  which 
might  result  in  overthrowing  the  judgment  which  vtbs  the 
foundation  of  all  rights  which  his  vendor  claimed  in  the 
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premises.  And  that  being  so^  he  must  abide  the  conse- 
quences of  his  own  negligence.  If  he  is  the  loser  in  the 
transaction  between  himself  and  Callahan,  he  must  look 
to  the  latter  for  redress. 

For  the  foregoing  reasons  the  judgment  appealed  from 
will  be  rcTersed  and  the  cause  remanded  with  directions 
to  enter  judgment  in  favor  of  the  appellant 

GoBDONy  DimBAB  and  Beavis,  JJ.,  concur. 


[No.  2667.    Decided  January  10,1898.] 

John  W.  Shbbhan  et  al.,  Flaintiffa,  v.  Gustave  Wine- 
hill  et  (d.,  Defendants:  Sabah  WooDWABDy  Appellant, 
V.  A.  S.  Kbbry,  Intervenar,  Resptmdent. 

MBCHAKICS'   LIBN8  —  LANDLOBD  AND  TKNAMT  —  BXPAIB8. 

The  lien  for  materials  furnished  a  lessee  for  the  repair  of  a 

building  attaches  to  the  realty  and  not  to  the  leasehold  Interest, 
when  the  lessee  was  authorized  by  the  owner  of  the  premises  to 
have  the  repairs  made. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  Hickman  Moobe,  Judge.    AiBrmed. 

Frank  P.  LewiSy  for  appellant. 

AUen  &  Allen,  and  John  H.  Powell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBABy  J. — ^The  essential  facts  in  this  case  are  briefly 
as  follows:  Sarah  Woodward,  the  appellant  here,  and  her 
husband  were  the  owners  of  lot  8  in  block  11,  D.  S.  May- 
nard's  plat  of  the  town  of  Seattle,  and  one  Gustave  Wine- 
liill,  who  is  one  of  the  defendants  in  this  action  below, 
leased  from  them  the  said  lot  for  the  term  of  fifteen  years 
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from  the  first  of  July,  1889.  One  of  the  conditions  of  the 
lease  was  that  the  said  Winehill  should  erect  upon  the  lot 
a  good  and  substantial  building,  for  which  building,  after 
the  expiration  of  the  term  of  said  lease,  the  Woodwards 
were  to  pay  to  the  said  Winehill  two-thirds  of  its  value. 
Winehill  was  to  pay  a  monthly  rental  and  to  pay  the  taxes 
on  the  property,  and  in  default  of  the  payment  of  the 
taxes  and  the  payment  of  the  rent,  it  was  conditioned  that 
the  Woodwards  might  re-enter  said  premises.  Winehill 
entered  into  the  possession  of  the  property  under  the  lease. 
Woodward  died,  and  the  appellant  became  executrix  un- 
der his  will.  It  appears  that  the  house  became  in  danger  of 
falling,  so  that  the  city  authorities  were  about  to  move 
against  it,  and  did  in  fact  place  a  rope  around  it.  Wine- 
hill entered  into  a  contract  for  the  repairing  of  the  house. 
The  respondent  in  this  case  having  furnished  the  materials 
used  in  said  repair  filed  his  lien  and  brought  this  action 
for  its  foreclosure.  The  main  question  at  issue  here  is 
whether  the  respondent's  lien  is  limited  to  the  leasehold 
interest  of  Winehill  or  whether  his  lien  shall  attach  to 
the  realty.  Some  legal  questions  are  discussed  by  the  ap- 
pellant in  his  brief,  but  the  legal  propositions  advanced  are 
not  disputed  by  the  respondent.  There  are  also  some  minor 
objections  to  the  admission  of  testimony  by  the  appellant, 
but  we  think  they  are  without  merit,  so  that  the  question 
presented  here  is,  in  our  judgment,  purely  one  of  fact  as 
to  whether  the  repairing  of  this  building  was  authorized 
by,  or  the  expenses  incident  thereto  were  assumed  by,  the 
appellant. 

The  court,  after  finding  that  Winehill,  in  1894,  was 
largely  indebted  to  the  said  Woodward  for  the  rent  of  said 
property,  that  he  failed  to  pay  the  taxes  on  the  property  un- 
der these  conditions,  that  the  said  building  had  become  un- 
safe for  occupancy,  and  that  the  said  Sarah  Woodward, 
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both  individually  and  as  executrix  of  the  deceased  Wood- 
ward, and  the  said  Winehill,  were  notified  by  the  proper 
authorities  of  the  city  of  Seattle  that  the  building  must  be 
immediately  repaired  or  in  default  thereof  the  same  would 
be  condemned  and  torn  down,  found  as  follows: 

*^  That  after  being  so  notified,  and  some  time  prior  to 
the  commencement  of  repairs  on  said  building,  as  herein- 
after stated,  the  said  Sarah  Woodward  acting  in  her  own 
right  and  as  executrix,  as  aforesaid,  was  demanding  of  the 
said  Gustavo  Winehill  payment  of  the  rent  of  said  proper- 
ty; that  the  said  Winehill  then  stated  to  the  said  Sarah 
Woodward  that  he  was  unable  to  pay  the  rent  due  on  said 
property  because  of  the  fact  that  the  same  was  unoccupied 
and  was  unfit  for  occupancy  and  that  she  could  expect  no 
rent  from  him  until  the  same  had  been  repaired  and  put  in 
condition  for  use  and  occupancy;  that  thereupon  the  said 
Sarah  Woodward,  both  individually  and  as  executrix  as 
aforesaid,  authorized  the  said  Winehill  to  have  said  build- 
ing repaired/* 

There  is  no  question  in  this  case  that  the  work  was  per- 
formed and  that  the  lien  was  duly  and  legally  filed,  nor 
any  question  of  that  kind.  If  the  fifth  finding  of  fact, 
which  we  have  just  recited,  was  justified  by  the  testimony, 
the  judgment  must  be  affirmed^  and  from  a  perusal  of  the 
testimony  admitted  in  this  case  we  are  satisfied  that  the 
finding  of  the  court  was  justified  by  it  The  testimony  of 
Winehill  is  positive  upon  this  proposition,  and  it  is  nowhere 
disputed.  The  court  evidently  concluded  that  the  princi- 
pal object  of  the  defense  in  this  case  was  to  suppress  the 
testimony  and  the  facts  which  would  throw  light  upon  the 
real  transactions,  and  we  think  it  was  justified  in  such  a 
conclusion,  and  that  the  rule  in  relation  to  confidential  com- 
munications between  attorney  and  client  was,  to  say  the 
least,  extended  to  its  extreme  limit  We  have  no  doubt 
from  the  testimony  in  the  case  that  Boger  S.  Oreene  was 
the  attorney  in  fact  of  the  appellant  in  this  case,  and  that 
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they  authorized  the  construction  of  these  repairs  for  the 
purpose  of  obtaining  their  ground  rent.  The  i^itness  Wine- 
hill  also  testifies  positively  that  Mrs.  Woodward  agreed  to 
pay  for  these  repairs.  This  testimony  is  not  disputed,  and 
while  possibly  it  might  have  been  a  promise  without  a  con- 
sideration, yet  it  throws  light  upon  the  question  as  to 
whether  she  had  really  agreed  in  the  first  instance  to  pay 
for.  the  repairs  before  they  were  made. 

The  judgment  will  be  affirmed. 

SooTT,  C.  J.,  and  Anbebs,   Oobdon  and  Beavis,  JJ., 
concur. 
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[No.  2726.    Decided  January  10, 1808.] 

Carstbns  <fe  Earles,  Incorporated^  Appellant,  v.  Lbidigh 
&  Havens  Lumber  Concpany,  Respondent 

APPBALABLB  OBDBB  —  BXCBPTIONB  TO  FINDINGS  —  BBVIBW    ON    APPBAL 
—  FORBiaN  COBPOBATION8 — SBBYICB  OF  PB0CBB8. 

An  order  quashing  a  summons  is,  in  effect,  a  determinaUon.  of 
the  action  or  proceeding,  and  therefore  constitutes  an  appealable 
order,  under  Laws  1893,  p.  119,>  6  1  (Bal.  Code,  9  6600). 

The  failure  to  except  to  the  findings  of  fact  and  conclusions  of 
law  made  by  the  court  in  a  proceeding  tried  before  it  exclusively 
upon  aflldayits  will  exclude  consideration  of  the  aflidayits  by  the 
supreme  court  on  appeal  and  confine  the  review  by  that  court 
to  the  question  of  whether  the  findings  of  fact  warrant  the  con- 
clvsions  of  law. 

Service  of  summons  upon  an  officer  of  a  foreign  corporation, 
who  is  temporarily  present  in  the  state,  will  not  confer  Juiiadic- 
tion  over  the  corporation,  when  the  latter  has  nev^  done  any 
business  in  the  state,  nor  maintained  an  office  for  that  purpose 
nor  appointed  an  officer  or  agent  in  the  state  for  any  purpose 
whatever. 

Appeal  from  Superior  Court,  King  County.— Hon- 
E.  D.  Benson,  Judge.    Affirmed. 
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James  Kiefer,  for  appellant. 
Donworlh  £  HowBy  for  respondent. 

The  opinion  of  the  court  was  deUvered  by 

DuiTBAB,  J, — ^Thifl  action  was  brought  by  the  plaintiff^  a 
corporation  under  the  laws  of  the  state  of  Washington,  to 
recover  a  balance  of  $910.43  for  goods  sold  and  delivered  to 
the  defendant,  a  corporation  organized  under  the  state  of 
Missouri.  Service  was  had  upon  the  president  of  the  de- 
fendant corporation  in  King  county.  The  defendant  ap- 
peared specially  and  moved  the  court  to  set  aside  and  quash 
the  service  of  summons,  and  in  support  of  its  motion  filed 
the  affidavit  of  John  H.  Leidigh,  the  president  of  the  de- 
fendant corporation,  showing  that  he  was  not  a  resident  of 
the  state  of  Washington,  that  on  the  29th  day  of  January, 
1897,  he  came  to  the  state  of  Washington,  arriving  at  Seat- 
tle on  Eebruary  2d,  and  was  served  with  summons  by  the 
appellant  in  this  action  on  the  following  morning. 

Affidavits  and  counter-affidavits  were  filed,  the  case  was 
tried  upon  said  affidavits,  and  a  judgment  was  rendered  in 
favor  of  the  defendant  declaring  the  service  of  the  sum- 
mons to  be  void.  It  is  contended  by  the  respondent  in  its 
motion  to  dismiss  that  this  is  not  an  appealable  order,  but^ 
whatever  might  be  said  concerning  an  order  refusing  to 
quash  a  summons,  we  think  it  is  evident  that  an  order 
quashing  a  summons  in  effect  determines  the  action  or  pro- 
ceeding and  is  therefore  appealable  under  the  statute. 

It  is  objected  also  by  the  respondent  that  no  proper  ex- 
ceptions were  taken  in  the  lower  court  to  any  of  the  find- 
ings of  fact  or  conclusions  of  law  mfide  by  the  court,  and 
we  think  this  objection  well  taken.  This  case  was  tried  as 
a  mixed  question  of  law  and  fact,  and  tried  exclusively  upo^ 
the  affidavits  which  were  considered  by  the  court,  and  the 
court  made  its  findings  of  fact  and  its  conclusions  of  law 
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in  regular  form;  the  findings  of  fact  not  having  been  ex- 
cepted to,  under  the  rulings  of  this  court  in  Rice  v.  Stevens^ 
9  Wash.  298  (37  Pac.  440),  Hannegan  v.  Both^  12  Wash, 
65  (40  Pac.  686),  and  many  subsequent*  cases,  the  only 
question  for  this  court  to  determine  is,  do  the  findings  of 
fact  warrant  the  conclusions  of  law.  The  court  found  that 
the  defendant  was  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  Missouri,  that  it  had  never 
appointed  or  had  any  agent  residing  in  the  state  of  Wash- 
ington for  any  purpose  whatever,  had  never  done  or  car- 
ried on  any  business  whatever  in  the  state  of  Washington, 
had  never  had  any  property  within  the  state  of  Washing- 
ton, had  never  had  an  office  for  the  transaction  of  business 
in  any  county  in  the  state  of  Washington,  and  that  it  did 
not  at  any  time  have  any  officer  or  agent  residing  in  any 
county  in  the  state  of  Washington  upon  whom  process 
might  be  served  against  said  defendant  company,  or  any 
officer  or  agent  whatever  of  said  defendant  company. 

The  appellant  has  based  its  argument  so  entirely  upon 
the  matters  and  things  set  up  in  the  affidavits  that  it  is  of 
very  little  value  to  this  court  in  determining  the  law  gov- 
erning this  case,  for  if  we  were  to  consider  the  affidavits 
we  might  conclude  that  the  transaction  or  sale  Had  been 
made  in  the  state  of  Washington,  but  the  finding  of  the 
court  is  that  the  defendant  has  never  done  or  carried  on 
any  business  whatever  in  the  state  of   Washington,    and 
that  John  H.  Leidigh,  to  whom  a  copy  of  summons  and 
complaint  were  delivered,  was  at  said  time  only  casually 
and  temporarily  in  the  state  of  Washington,  and  has  since 
departed  therefrom;     so  that  the  argument  of  appellant 
made  on  the  16th,  17th,  18th,  19th  and  20th  pages  of  its 
brief  in  relation  to  the  purpose  for  which  Mr.  Leidigh  canae 
to  this  state  and  the  capacity  in  which  he  was  acting  is 
not  in  point  in  the  discussion  of  this  case.    We  thint  from 
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an  investigation  of  the  cases  cited  by  the  appellant  that  it 
has  confused  the  idea  of  jurisdiction  of  states  over  foreign 
corporations  with  the  idea  of  a  proper  service.  It  is  not 
questioned  by  any  of  the  cases  that  we  have  seen  that 
where  a  summons  has  been  served  upon  an  of&cer  of  a  cor- 
poration for  whose  acts  the  corporation  is  bound,  where 
the  statute  provided  for  a  legal  service  on  such  agents  or 
parties,  the  jurisdiction  of  the  state  court  over  foreign  cor- 
porations attached.  But  in  this  case  it  does  not  appear  to 
us  that  service  was  made  under  the  statute,  or  in  any  other 
way  that  has  ever  been  maintained  by  any  court,  viz. :  by 
serving  an  officer  of  the  foreign  corporation  which  had  no 
place  of  business  in  the  state  and  which  had  never  done  any 
business  in  the  state,  such  officer  being  simply  temporarily 
present  in  the  state.  And  most  of  the  cases  cited  by  ap- 
pellant, as  we  before  indicated,  are  cases  simply  sustain- 
ing jurisdiction  under  statutes  which  provided  for  legal 
service. 

It  is  true  that  Hitter  v.  Burlingtonj  etc.j  R.  R.  Co.,  70 
N.  Y.  223,  a  service  upon  a  director  of  a  foreign  corpora- 
tion in  the  state  of  New  York,  while  he  was  there  tempo- 
rarily on  his  own  business,  was  a  good  service  and  a  suffi- 
cient commencement  of  the  action,  although  defendant 
had  no  property  in  that  state,  but  in  that  cilse  it  was  de- 
termined by  the  court  that  the  contract  was  made  in  the 
state  of  New  York.  There  thp  plaintiff  had  made  a  contract 
to  enter  defendant's  service  for  a  term  of  years,  his  busi- 
ness  being  to  procure  emigrants  to  purchase  and  settle  on 
defendant's  lands  in  Nebraska.  Plaintiff  was  bound  under 
the  contract  to  maintain  during  the  whole  time  an  office 
in  the  city  of  New  York,  and  was  to  go  to  Europe  for  two 
or  three  months  to  arrange  for  emigration,  and  in  accord- 
ance with  said  contract  opened  and  kept  open  in  the  city 
of  New  York  the  office  until  the  contract  was  terminated  by 
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the  defendant.  In  that  case  the  court  very  properly  held 
that  in  an  action  for  services  under  the  contract  and  for 
damages  under  the  breach  it  was  to  be  assumed  that  the 
parties  understood  that  plaintiff's  principal  duties  under 
the  contract  would  be  discharged  in  New  York  City,  and 
that  therefore  the  cause  of  acticm  arose  within  that  state. 

Substantially  the  same  doctrine  was  announced  in  Pope 
V.  Terre  HauU  Gar  Mfg.  Co.y  87  N.  Y.  187. 

But  the  court  in  those  cases  was  construing  a  statute 
vastly  different  from  our  statute,  and  maintained  the  doc- 
trine that  the  manner  of  service  depended  entirely  upon 
the  l^islature.  These  cases,  however,  stand  alone  so  far 
as  the  announcement  of  the  doctrine  is  concerned  that  the 
service  on  the  officer  of  a  foreign  corporation  who  is  tempo- 
rarily in  the  state  is  a  good  service,  with  the  possible  ex- 
ception of  Klopp  V.  Water  Works  Co.j  34  Neb.  808  (52 
K  W.  819,  33  Am.  St.  Kep.  666),  a  Nebraska  case; 
though  this  case  is  not  in  point  here  for  the  reason  that  the 
statute  of  Nebraska  was  entirely  different  from  our  statute, 
and  for  the  further  reason  that  it  was  conceded  in  that  case 
that  the  debt  was  contracted  in  Nebraska,  while  the  hid- 
ing of  the  court  in  this  case  is  to  the  contrary,  and  even  if 
we  should  consider  the  complaint  there  is  nothing  there  that 
would  indicate  that  the  debt  had  been  contracted  in  this 
state.  The  doctrine  announced  by  the  New  York  cases  has 
not  been  followed  by  the  F^eral  courts.  See  Bentlif  %\ 
London  &  Colonial  Finance  Corporationy  44  Fed.  667- 

The  contention  of  the  appellant  that  section  7  of  article 
12  of  the  constitution,  which  provides  that 

"  No  corporation  organized  outside  the  limits  of  this 
state  shall  be  allowed  to  transact  business  within  the  state 
on  more  favorable  conditions  than  are  prescribed  by  law  to 
similar  corporations  organized  under  the  laws  of  this  state/' 

will  be  invaded  if  this  judgment  is  maintained,  has  no  force 
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from  the  fact  that  it  appears  from  the  findings  of  the  court 
that  the  defendant  corporation  here  is  not  transacting  busi- 
ness within  the  state  under  any  condition  whatever. 

Mr.  Thompson  in  his  work  on  Corporations  (Vol.  6, 
§  8030),  lays  down  the  rule  governing  this  case  as  follows: 

*^t  is  a  principle  of  American  law,  firmly  settled,  and 
one  which  may  be  regarded  as  the  law  everywhere^  except 
where  changed  by  statute,  that  service  of  process  upon  an 
officer  or  agent  of  a  foreign  corporation,  casually  or  tempo- 
rarily found  within  the  jurisdiction,  whether  upon  his  own 
business,  or  otherwise,  will  not  give  jurisdiction  to  render 
a  judgment  in  personam  against  the  corporation.  It  can 
make  no  difference,  in  respect  of  the  operation  of  this  prin- 
ciple, whether  the  officer  is  casually  or  temporarily  within 
the  jurisdiction  for  his  own  private  purposes,  or  for  the 
piurposes  of  the  corporation — ^always  provided  that  the  local 
statute  law  has  not  changed  the  practice.'' 

And  the  cases  cited  by  the  author  overwhelmingly  support 
the  principle  therein  announced.  In  fact,  not  only  the 
weight  of  authority,  but  all  the  authority  that  we  have 
been  able  to  find  outside  of  the  Kew  York  and  Nebraska 
cases  above  mentioned  sustains  this  text.  The  cases  are 
reviewed  in  8  Am.  &  Eng.  Enc.  Law  (1st  ed.),  p.  384. 

Under  the  circumstances  of  this  case,  then,  as  shown  by 
the  findings  of  fact,  the  judgment  of  the  lower  court  must 
be  sustained,  and  it  is  affirmed. 

Scott,  C.  J.,  and  Gordon  and  Beavis,  JJ.,  concur. 

Andebs,  J.,  concurs  in  the  result. 
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Where  objections  to  the  correctness  of  the  amount  of  an  as- 

sessment  and  objections  because  the  assessment  was  baaed  on 

the  valuation  of  the  property  Instead  of  according  to  the  benefits 
recelyed  by  reason  of  the  improyement  were  not  urged  before  the 

city  council  at  the  time  set  for  hearing  objections,  they  cannot  be 

urged  on  foreclosure  of  the  assessment  liens. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  Bichabdson,  Judge.    Beversed. 

A,  0.  Avery,  for  appellants. 
Blake  <&  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^Tbis  is  an  action  brought  by  the  respondent 
against  the  city  of  Spokane  and  its  treasurer  to  prevent  by 
injunction  the  sale  of  certain  of  respondent's  real  estate 
to  satisfy  the  assessment  made  thereon  to  pay  for  the  grad- 
ing and  improving  of  certain  streets  in  the  city  of  Spokane 
on  which  the  said  real  estate  abutted.  -  The  lower  court 
granted  the  injunction  prayed  for  in  the  complaint^  and 
from  its  judgment  this  appeal  is  taken. 

It  seems  to  us  that  almost  every  question  involved  in  this 
case  has  been  decided  by  this  court  in  various  cases  in  op- 
position to  respondent's  contention.  Outside  of  the  ques- 
tion of  the  statute  of  limitations — and  we  now  decide  that 
the  statute  of  limitations  does  not  run  in  this  case — the 
questions  raised  here  are  such  questions  as  should  have  been 
raised  before  the  city  council  under  the  notice  which  was 
confessedly  given  to  the  respondent. 
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It  is  contended  by  the  respondent  that  the  fact  that  the 
assessment  was  made  according  to  the  valuation  instead  of 
according  to  benefits  invalidates  it^  but  that  was  one  of  the 
very  questions  which  should  have  been  presented  to  the 
city  council.  It  was  held  in  New  Whatcom  v.  Bellingham 
Bay  Imp.  Co.y  ante,  p.  181^  that  the  fact  that  an  assessment 
was  not  legally  levied  as  respects  benefits  charged  could 
not  be  urged  on  foreclosure  when  objections  had  not  been 
urged  at  the  time  of  making  the  assessment.  That  holding 
would  dispose  of  the  question  at  issue  here,  even  if  it  were 
conceded  that  the  statute  of  1893  (Laws  1893,  p.  226)  re- 
quired the  assessment  according  to  benefits  where  the  char- 
ter of  the  city  provided  for  an  assessment  according  to  valu- 
ation. The  statute  (Laws  1893,  p.  226,  §  1,  Bal.  Code, 
§  1139),  in  speaking  of  this  question,  uses  the  following 
language: 

"  .  .  .to  this  end  the  board  of  public  works  or 
other  proper  authority  of  such  city  or  town  shall  make  a 
new  assessment  roll  in  equitable  manner  with  reference  to 
the  benefits  received,  as  near  as  may  be  in  accordance  with 
the  law  in  force  at  the  time  such  re-assessment  is  made." 

It  is  conceded  that  the  charter  of  Spokane  provided  for 
the  assessment  of  the  streets  according  to  value,  and  we  are 
inclined  to  think  that  the  law  just  quoted  did  not  intend 
to  abrogate  the  city  charters  in  existence  at  the  time  assess- 
ments were  made.    However,  as  we  have  said  before^  this 
was  one  of  the  questions  which  should  have  been  submitted 
to  the  council  under  section  5  of  the  act  of  1893,  and  the 
question  not  having  been  raised  there,  the  action  of  the 
city  council  in  that  respect  is  conclusive.    So  it  may  be  said 
of  all  the  other  questions  raised  in  respondent's  brief.  None 
of  them  go  to  the  question  of  jurisdiction  of  the  council  to 
act  on  the  subject  matter.    The  council  was  given  jurisdic- 
tion to  make  this  assessment.    The  language  of  the  statute 
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is  plain  and  far-reaching.    Section  5  (Bal.  Code,  §  1143) 

provides: 

^  At  the  time  appointed  for  hearing  objections  to  such 
assessment  the  council  shall  hear  and  determine  all  objec- 
tions which  have  been  filed  by  any  party  interested,  to  the 
regularity  of  the  proceedings  in  malang  such  re-assessment, 
and  to  the  correctness  of  the  amount  of  such  re-assessment, 
or  of  the  amount  levied  on  any  particular  lot  or  parcel  of 
land;" 

and  it  may  be  noted  here  that  the  objections  raised  by  the 
respondent  are  objections  which  go  to  the  correctness  of  the 
amount  of  the  assessment  upon  its  land; 

^^and  the  council  shall  have  the  power  to  adjourn  such  hear- 
ing from  time  to  time,  and  shall  have  power,  in  their 
discretion,  to  revise,  correct,  confirm,  or  set  aside,  and  to 
order  that  such  assessment  be  made  de  fwvOy^ 

so  that  any  objection  which  could  be  cured  by  a  new  as- 
sessment is  an  objection  whioh  must  have  been  made  at 
the  time  and  before  the  tribunal  appointed  by  the  law. 
The  statute  provides  in  the  same  section  that 

^' .  .  .  their  decision  and  order  shall  be  a  final  de- 
termination of  the  regularity,  validity  and  correctness  of 
said  re-assessment,  to  the  amount  thereof,  levied  on  each 
lot  or  parcel  of  land." 

That  is  the  forum  appointed  by  the  law  to  investigate  and 
pass  upon  objections  to  the  assessment,  both  as  to  its  valid- 
ity and  regularity,  and  only  when  such  objections  have 
been  made  in  that  forum  and  in  addition  when  they  have 
been  made  by  parties  interested,  can  an  appeal  be  takea  un- 
der section  8  of  the  statute  (Bal.  Code,  §  1146),  which  pro- 
vides that: 

"  Any  person  who  has  filed  objections  to  such  new  Assess- 
ment or  re-assessment,  as  hereinbefore  provided,  shall  have 
the  right  to  appeal  to  the  superior  court  of  this  state  and 
county  in  which  such  city  or  town  may  be  situated." 

And  Y^hile  this  was  not  an  appeal  in  form,  it  was  no  doubt 
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the  intention  of  the  statute  that  the  action  of  the  council 
should  be  final  excepting  as  to  peraons  who  have  filed  ob- 
jections in  the  manner  prescribed  by  section  5. 

In  New  Whatcom  v.  Bellingham  Bay  Imp.  Co.,  in  which 
the  opinion  was  filed  in  this  court  December  4,  1897,  these 
questions  were  discussed  and  a  conclusion  was  reached 
which  is  indicated  above.  In  that  case  the  court  said,  in  re- 
ferring to  this  section: 

^ .  .  .  it  also  provides  that  ^  their  decision  and  order 
shall  be  a  final  determination  of  the  regularity,  validity 
and  correctness  of  said  re-assessment,  to  the  amount  there- 
oty  levied  on  each  lot  or  parcel  of  land.'  Assuming  that 
the  claims  of  appellant  are  well  f oimded  in  fact,  the  sec- 
ticm  just  referred  tg  gives  the  council  ample  power  and  au- 
thority to  make  the  correction,  or  order  a  new  assessment 
if  necessaiy,  and  it  must  be  presumed  that  they  would  have 
done  so  if  the  error  had  been  pointed  out.  .  .  •  The 
statute  gives  them  jurisdiction  of  the  subject  matter  with 
full  power  to  correct  mistakes,  .  .  .  and  the  appel- 
lant had  abundant  notice  of  their  proceedings." 

The  same  doctrine  was  announced  in  a  case  recently  filed 
in  this  court,  viz.:  Town  of  Tumwater  v.  PiXy  antey  p.  153. 

In  this  case  respondent,  having  had  notice  of  this  assess- 
ment and  an  opportunity  to  present  its  objections  and  not 
having  done  so,  will  be  estopped  from  urging  them  here. 
The  question  of  interest  is  specially  provided  for  by  the 
statute,  and  although  it  occurs  in  a  proviso  and  the  general 
rule  contended  for  by  the  respondent  in  relation  to  the  of- 
fice of  the  proviso  cannot  be  disputed,  yet  we  think  this  pro- 
vision in  relation  to  interest  is  so  plainly  incorporated  in 
the  law  that  it  cannot  be  misunderstood,  and  needs  no  con- 
struction. We  think  the  other  objections  raised  by  the  re- 
spondent in  relation  to  the  sale  are  not  well  taken. 

The  judgment  will  be  reversed  and  the  case  remanded. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Eeavis,  JJ., 
concnr. 
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[No.  2608.    Decided  January  11.  1808.] 

Thomas  S.  Krutz,  Appellant,  v.  Neandkr  Batts  et  ux.y 

Respondents. 

EXECUTION  BALE  —  OONFIBBf  ATION  —  OBJECTIONS  —  APPEALABLE  ORDSB — 
TERMS  OF  COURT  —  ATTACHMENT — JUDGMENT  —  COLLATERAL  ATTACK. 

The  denial  by  the  court  of  a  motion  to  strike  objections  to 
.the  confirmation  of  a  sale  of  real  property  under  attachment  lery 
is  a  final  order  affecting  a  substantial  right  and  therefore  appeal- 
able under  Laws  1893,  p.  119,  §  1  (Bal.  Code,  96500). 

Under  Code  Proc.,  §  608,  providing  that  plaintiff  shall  be  en- 
titled to  an  order  confirming  a  sale  upon  execution  at  the  term 
of  court  next  following  the  return  of  the  execution,  or  if  it  be 
returned  in  term  time,  then  at  such  term,,  unless  the  Judgment 
debtor  shall  file  objections  thereto  ten  days  before  such  term,  or 
if  the  writ  be  returned  in  term  time,  then  five  days  after  the  re- 
turn thereof,  objections  to  confirmation  which  were  filed  more 
than  a  year  after  the  return  should  be  stricken  on  motion  of 
plaintiff. 

Objections  to  the  confirmation  of  a  sale  upon  execution  can, 
under  Code  Proc,  §  508,  go  only  to  matters  concerning  the  irregu- 
larity of  the  sale  and  cannot  relate  to  the  Jurisdiction  of  the  court 
in  rendering  the  Judgment 

Although  terms  of  court  are  abolished  by  the  constitution,  the 
provisions  of  Ck>de  Proc.,  sec.  508,  respecting  "terms  of  court" 
must  be  construed  as  synonymous  with  the  "sessions  of  court," 
provided  for  by  the  rules  of  the  sup^or  courts  tA  the  state. 

The  fact  that  a  mortgagee  waived  his  mortgage,  and,  in  a  evit 
upon  the  notes  given  by  the  mortgagor,  attached  other  land  than 
the  mortgaged  premises,  would  not  affect  the  validity  of  the  at- 
tachment proceedings. 

An  erroneous  Judgment  is  not  subject  to  collatend  attack,  wben 
the  court  had  Jurisdiction  of  the  subject  matter  of  the  action  and 
of  the  parties. 


Appeal  from  Superior  Court,  Whitman  County.- 
WiLLiAM  McDonald,  Judge.    Keversed. 

c7.  N,  PicJcrell,  and  John  P.  Hoyt,  for  appellant: 
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In  matters  of  confirmation  of  judicial  sales^  it  is  the  pro- 
vince of  the  court  to  ascertain  only  whether  or  not  the 
execution  and  the  proceedings  of  the  officer  making  the 
sale^  as  they  appear  of  record,  are  regular,  and  if  they  are 
found  to  be  so,  it  is  the  sole  and  imperative  duty  of  the 
court  to  confirm  the  sale.  Dell  v.  JEsteSy  10  Ore.  369  j 
Mathews  v.  Eddy^  4  Ore.  225;  Dolph  v.  Barney,  5  Ore. 
191;  Wright  v.  Young,  6  Ore.  87;  McRae  v,  Daviner, 
8  Ore.  63 ;  Leinenweber  v.  Brown,  24  Ore.  548 ;  Koehler 
V.  Ball,  2  Kan.  160  (83  Am.  Dec.  451);  Ghaliss  v.  Wise, 
2  Ean.  193;    Dawson  v.  Helmes,  30  Minn.  112. 

R.  0.  Blair,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  J. — This  action  was  commenced  on  the  25th 
day  of  November,  1895,  in  the  superior  court  of  Whitman 
county  by  the  appellant  to  recover  on  the  principal  note  of 
$400  and  two  coupon  notes  of  $26  each.  The  appellant  al- 
leges that  on  the  26th  day  of  November,  1895,  he  filed  in 
said  superior  court  the  affidavit  of  one  J.  M.  Hill  and  the 
return  of  the  sheriflF  of  Whitman  county  that  the  respond- 
ents could  not  be  found  in  Whitman  county,  state  of  Wash- 
ington. The  affidavit  and  the  return  of  the  sheriff  cannot 
be  found  in  the  files  of  the  courts  but  the  appearance  docket 
in  the  clerk's  office  shows  the  filing  of  the  affidavit  of  Hill. 
On  the  said  26th  day  of  November,  one  Daniel  Frew,  as 
agent  for  and  on  behalf  of  appellant,  filed  his  affidavit  for 
attachment,  setting  forth  the  nature  of  the  action  as  al- 
leged in  the  complaint,  and,  for  grounds  of  attachment, 
that  the  defendants  had  absconded  from  their  usual  place 
of  abode  in  the  state  of  Washington,  so  that  the  ordinary 
process  of  law  could  not  be  served  upon  them,  and  that 
they  were  then  non-residents  of  the  state  of  Washington. 
Affidavits  as  a  basis  of  service  for  publication  were  filed, 


462  KRUTZ  T.  BATT8. 


Opinion  of  the  Ooort — Dunbar,  J.  [18  Wash. 

publication  was  duly  made,  the  respondents'  default  was 
duly  taken  and  judgment  was  entered  for  the  appellant  in 
accordance  with  the  prayer  of  his  complaint    Execution 
was  issued  and  on  the  17th  of  March,  1896,  by  virtue  of 
said  execution  the  sheriff  levied  on  the  lands  of  the  respond- 
ents theretofore  attached,  advertised  the  same  for  sale,  and 
on  the  18th  of  April,  1896,  sold  the  same  to  the  appellant 
for  the  sum  of  $536.    On  the  20th  of  April,  1896,  the  re- 
turn was  placed  upon  the  motion  docket  of  the  court  and  on 
the  same  day  called  up  by  appellant  and  passed  by  the 
court  for  confirmation.     ^N'othing  further  was  done  until 
the  17th  of  May,  1897,  when  the  sale  was  called  up  on  mo- 
tion by  the  appellant  for  confirmation,  and  it  was  discovered 
that  on  the  15th  of  May,  1897,  respondents  had  filed  ob- 
jections to  the  confirmation.    The  appellant  moved  to  strike 
the  objections,  which  motion  was  overruled.    Affidavits  and 
counter-affidavits  in  regard  to  the  service  of  the  summons 
and  other  matters  were  filed.     On  the  11th  of  June  the 
court  rendered  a  judgment  denying  the  motion  of  the  ap- 
pellant to  strike  the  objections  to  the  confirmation  of  sale 
for  the  reasons  announced  by  the  court,  that   the  judg- 
ment entered  therein  was  null  and  void,  and  that  the  law 
does  not  require  the  court  to  do  a  useless  or  needless  thing. 
From  that  judgment  appeal  is  taken  to  this  court. 

Bespondents  move  to  dismiss  the  action,  for  the  reason 
that  the  judgment  of  the  court  was  not  an  appealable  order. 
We  think  this  was  a  final  order  which  affected  a  substan- 
tial right,  and  it  was  therefore  appealable  under  the  statute. 
The  other  causes  of  motion  are  equally  without  foundation 
and  will  be  denied. 

This  judgment,  we  think,  will  have  to  be  reversed  for 
several  reasons.  In  the  first  place  we  think  the  court  erred 
in  denying  appellant's  motion  to  strike  the  objections  of 
respondents  to  confirmation,  for  the  reason  that  they  were 
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not  in  time.    Section  508  of  the  Code  of  Procedure  is  as 
follows: 

^  Upon  the  return  of  any  sale  of  real  estate  as  af  oresaid, 
the  clerk  shall  enter  the  cause  on  which  the  execution  is- 
sued, by  its  title,  in  the  docket  of  the  term  next  after  such 
return,  and  mark  opposite  the  same  ^  sale  of  land  for  con- 
firmation/ and  the  following  proceedings  shall  be  had: 

1.  The  plaintiff  shall  be  entitled,  on  motion  therefor,  to 
have  an  order  confirming  the  sale  at  the  term  next  follow- 
ing the  return  of  the  execution,  or  if  it  be  returned  in  term 
time,  then  at  such  term,  unless  the  judgment  debtor,  or  in 
case  of  his  death  his  representatives,  shall  file  with  the  clerk 
ten  days  before  such  term,  or  if  the  writ  be  returned  in 
term  time,  then  five  days  after  the  return  thereof,  his  ob- 
jections thereto.*' 

This  statute  seems  to  be  plain  and  decisive  of  the  rights 
of  the  objector.  It  is  true  that  under  the  provision  of  the 
constitution  the  terms  of  court  are  to  a  certain  extent  abol- 
ished, yet  by  rules  of  the  superior  courts  throughout  the 
state  they  have  sessions  which  are  practically  synonymous, 
so  far  as  these  provisions  of  the  law  are  concerned,  with 
terms,  and  it  is  evidently  not  the  intention  of  the  law  to 
allow  an  indefinite  time  to  elapse  before  an  objection  to  a 
confirmation  is  made.  But,  even  if  this  were  not  true,  sub- 
division two  of  the  section  above  quoted  provides  that 

"  If  such  objections  be  filed,  the  court  shall,  notwith- 
standing, allow  the  order  confirming  the  sale,  unless  on  the 
hearing  of  the  motion  it  shall  satisfactorily  *  appear  that 
there  were  substantial  irregularities  in  the  proceedings  con- 
cerning the  sale,  to  the  probable  loss  or  injury  of  the  party 
objecting.  In.  the  latter  case,  the  court  shall  disallow  the 
motion,  and  direct  that  the  property  be  resold,  in  whole  or 
in  part,  as  the  case  may  be,  as  upon  an  execution  received 
of  that  date." 

It  will  thus  be  seen  that  the  only  question  which  the 
court  has  a  right  to  investigate  is  a  question  of  irregularity 
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in  the  proceedings  concerning  the  sale.  The  law  is  plain 
and  imperative  on  that  proposition  and  the  matters  ob- 
jected to  by  the  respondents  here  were  not  matters  concern- 
ing the  irregularity  of  the  sale,  but  concerning  the  jurisdic- 
tion of  the  court  which  rendered  the  judgment  in  the  first 
instance,  and  the  court  based  its  decision  on  that  ground, 
viz.:  that  the  judgment  was  void.  It  might  be  possible 
that,  if  upon  the  face  of  the  judgment  it  affirmatively  ap- 
peared that  the  judgment  was  absolutely  void  and  of  no  ef- 
fect, the  court  would  be  warranted  in  taking  notice  of  that 
fact  and  refusing  to  make  any  order  under  such  judgment; 
but  the  judgment  in  this  case  is  not  of  that  character.  It  re- 
cites facts  which  constituted  undoubted  jurisdiction  in  the 
manner  of  the  service,  and  recites  that  the  law  and  premises 
were  in  every  respect  fully  complied  with  respecting  said 
service.  That  being  the  case,  in  a  collateral  proceeding  like 
this,  where  the  judgment  itself  is  not  directly  assailed,  the 
jurisdiction  of  the  court  rendering  the  judgment  will  be 
presumed  to  have  attached.  Outside  of  the  plain  provi- 
sions of  the  statute  just  quoted,  which  would  prevent  the 
court  upon  an  application  for  confirmation  from  inquiring 
into  anything  excepting  the  regularity  of  the  sale,  the  most 
of  the  objections  to  the  jurisdiction  in  this  case  are  mere 
matters  of  error  which  could  be  attacked  only  upon  appeal 
from  the  judgment. 

It  is  said  that  appellant  had  a  mortgage  upon  eighty 
acres  of  land  to  secure  these  notes,  and  that  he  waived  the 
mortgage  aiid  sued  upon  the  notes  and  attached  an  addi- 
tional eighty  acres  of  land.  We  know  of  no  law  whicli  will 
prevent  a  party  from  waiving  at  any  time  any  secxuity  that 
he  may  have,  and  suing  upon  his  note,  and  it  is  certainly 
not  against  morals,  for,  under  the  law  existing  at  the  time 
this  mortgage  was  given,  if  the  appellant  had  foreclosed 
his  mortgage,  and  the  security  had  not  been  ample,  execu- 
tion would  have  run  against  the  other  land  attached. 
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Again,  it  is  insisted  that  the  complaint  did  not  state  a 
cause  of  action  sufficient  to  give  the  court  jurisdiction.  A 
glance  at  the  complaint  is  sufficient  to  refute  this  asser- 
tion. We  think  it  was  a  good  complaint  in  every  respect 
and  the  usual  complaint  in  cases  of  this  kind.  Howeyer, 
there  is  a  vast  difference  so  far  as  jurisdiction  is  concerned 
between  a  complaint  which  imperfectly  states  a  good  cause 
of  action,  and  which  might  be  a  proper  subject  of  a  demur- 
rer or  motion,  and  a  complaint  which  states  no  cause  of  ac- 
tion at  all,  or  affirmatively  shows  that  the  court  has  no  ju- 
risdiction over  the  subject  matter  or  over  the  parties  to  the 
action.  The  contention  of  the  respondents  that  this  land 
was  sold  for  a  judgment  for  $52  is  scarcely  worthy  of 
notice,  when  the  judgment  itself  shows  that  it  was  for 
$481.60  with  interest  and  costs;  and  this  only  accentu- 
ates what  we  have  said  concerning  the  difference  between 
an  error  committed  by  a  court  acting  within  its  jurisdiction 
and  a  court  acting  without  jurisdiction,  for  if,  under  the 
complaint,  judgment  could  not  properly  have  been  ren- 
dered for  more  than  $52,  then  the  court  simply  erred  in 
rendering  a  larger  judgment  and  that  error  cannot  of  course 
be  called  in  question  here. 

We  have  examined  the  cases  cited  by  the  respondents 
and  do  not  think  that  any  of  them  are  in  point.  But,  out- 
side of  the  question  of  the  faith  and  credit  which  is  to  be 
given  to  judgments  of  courts  of  general  jurisdiction  when 
attacked  collaterally,  the  provisions  of  our  statute  plainly 
give  the  right  to  the  appellant  in  this  case  to  have  this  sale 
confirmed. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded  with  instructions  to  the  lower  court  to  confirm 
the  sale  in  accordance  with  the  motion  of  the  appellant 

AivBEBS,  GoBDON  and  Reavis,  J  J.,  concur. 

30—18    WASH. 
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[No.  2440.    Decided  January  10, 1888.] 

U  m         Lucy  L.  Wickham,  Respondent,  v.  Otis  Spbaoue  et.  ol., 
26  m\  Executors,  Appellants. 

^_?5?l  GUARDIAN     AND     WARD  —  ACTION     FOR     ACCOUNTING  —  BTALB    CLAIM  — 

C0N8TRUGTIVR  NOTICE    OF    FRAUD  —  RUNNING    OF    BTATTTTE    OF    LfXl' 
TATIONB. 

A  claim  by  a  ward  that  her  guardian  had  appropriated  the  pro- 
ceeds of  a  sale  of  her  lands  some  forty  years  before  and  had 
never  made  any  accounting  to  her  therefor,  constitutes  too  stale 
a  demand  for  her  to  enforce  against  her  guardian's  estate  by  ac- 
tion brought  thirty  years  after  she  arrived  of  age,  and  after  she 
had  knowledge  of  facts  at  the  date  of  her  majority  which  should 
have  put  her  on  inquiry  as  to  her  rights. 

After  a  ward  becomes  of  age  she  stands  in  the  relation  of  a 
creditor  of  her  guardian,  and  where  she  has  knowledge  after  ma- 
jority sufficient  to  put  her  on  inquiry  as  to  whether  her  guardian 
has  appropriated  a  portion  of  her  property,  her  right  of  action 
against  him  for  fraud  would  accrue  from  the  date  of  such  knowl- 
edge, and,  under  Code  Proc.,  S  115  (Bal.  Code,  S  4800),  would  be 
barred  if  not  prosecuted  within  three  years  thereafter. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hoil 
John  C.  Stallcup,  Judge.    Keversed. 

P.  Tillinghastf  for  appellants. 
Bogle  &  Richardson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J.— The  plaintiff,  in  March,  1895,  brought 
this  action  against  the  executors  of  her  father's  estate  for  an 
accounting.  She  was  the  only  child  of  her  parents  John 
W.  and  Lucy  Sprague,  and  was  bom  in  March,  1844.  Her 
mother  died  in  May  of  said  year,  leaving  an  estate  consist- 
ing of  several  tracts  of  land  containing  about  500  acres  situ- 
ated in  Erie  county,  Ohio,  which  under  the  laws  of  that 
state  descended  to  the  plaintiff  subject  to  a  life  estate  in  her 
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father  as  tenant  by  courtesy.  On  October  2,  1852,  her 
father  was  appointed  her  guardian  by  the  probate  court  of 
Erie  county.  On  the  13th  of  said  Aonth  he  filed  a  petition 
in  said  court  reciting  her  ownership  of  a  certain  twenty-five 
acres  of  land  by  inheritance  from  her  mother  subject  to  his 
life  estate,  that  said  tract  was  in  an  uncultivated  condition 
and  that  the  rents  and  profits  of  it  were  not  sufiicient  to 
pay  the  taxes  annually  assessed  thereon,  and  that  it  would 
be  to  the  greater  advantage  of  the  plaintiff  to  have  her 
interest  in  said  lands  sold  and  the  proceeds  thereof  either 
put  out  at  interest  or  applied  to  the  improvement  of  other 
of  her  lands;  and  an  order  of  sale  was  entered  on  this  peti- 
tion. On  April  8,  1853,  the  tract  was  sold  at  public  auc- 
tion for  $750,  a  report  thereof  made  by  the  guardian,  and 
on  June  13,  1853,  the  sale  was  approved  by  the  court. 

Her  father  died  at  Tacoma  in  this  state  on  December  24, 
1803.     The  records  of  the  probate  court  aforesaid  fail  to 
show  a  settlement  of  his  guardianship  or  what  was  done 
with  the  proceeds  of  said  land,  and  this  action  was  brought 
to  recover  the  full  purchase  price  of  said  tract  with  inter- 
est at  six  per  cent,  per  annum  computable  with  annual 
rests  from  the  time  of  the  sale,  which  would  now  amount  to 
nlany  thousand  dollars;    the  contention  being  that  under 
the  laws  of  the  state  of  Ohio  it  was  his  duty  to  invest  said 
moneys  for  her  benefit  by  loaning  the  same  at  interest  up- 
on certain  kinds  of  security  specified.  The  court  found  that 
the  value  of  the  tract  in  question  at  the  time  of  her  father's 
death  was  $1,500  and  decreed  a  recovery  for  that  sum  with 
interest  thereon  from  that  time.     Each  side  has  appealed 
front!  the  decree,  the  plaintiff  contending  that  she  was  enti- 
tled to  recover  the  amount  claimed  by  her  with  interest 
as  stated  and  the  defendants  contending  that  she  should  not 
recover  at  all,  and  in  any  event  could  recover  no  more  than 
ivas  allowed  by  the  court.    The  defendants'  first  contention 
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will  be  first  considered.  In  its  ninth  and  tenth  findings^ 
the  lower  court  found  in  substance  that  the  plaintiff  did  not^ 
until  some  time  in  thrf  year  1894,  know  that  her  father 
had  ever  been  appointed  her  guardian  or  that  she  had 
owned,  or  that  he  had  sold,  the  tract  in  question;  that  he 
had  concealed  said  matters  from  her  and  had  appropriated 
the  $750  to  his  own  use;  and  that  she  had  not  been  guilty 
of  any  laches  or  lack  of  diligence  in  failing  to  discover  such 
fraud  earlier,  having  been  kept  by  him  in  ignorance  of  all 
facts  that  could  have  led  her  to  a  discovery  of  the  truth. 

There  was  introduced  in  evidence  a  deed  executed  by  the 
plaintiff  to  her  father  in  October,  1865,  and  also  a  deed 
from  her  father  to  her  executed  on  the  same  day,  whereby 
it  seems  she  conveyed  to  him  her  interest  in  a  part  of  the 
lands  so  inherited  by  her  and  he  conveyed  to  her  his  inter- 
est in  the  remainder  unsold.  The  particular  tract  in  con- 
troversy which  he  had  previously  sold  as  aforesaid  was  not 
described  or  referred  to  in  either  deed. 

A  third  deed  was  introduced  which  was  executed  by  her 
father  and  his  second  wife  to  her  on  the  25th  day  of  June, 
1881,  conveying  all  their  right,  title  and  interest  in  and 
to  the  land  theretofore  deeded  by  the  plaintiff  to  her  father, 
except  a  certain  eighty  acres,  which  had  been  sold  meaebr 
while,  and  the  consideration  paid  to  her  by  him. 

The  conveyances  made  in  October,  1865,  were  after  the 
plaintiff  had  attained  her  majority,  and  one  of  the  conten- 
tions of  the  defendants  is  that  these  transactions,  as  well 
as  the  later  conveyance  in  1881,  were  sufficient  to  put  the 
plaintiff  upon  inquiry  as  to  her  once  having  owned  the 
tract  now  in  controversy  and  of  its  having  been  disposed  of 
by  her  father.  The  plaintiff  contends  that  as  she  gQt  no 
part  of  said  property  through  the  probate  court  she  was  not 
called  upon  to  examine  the  records  of  that  courts  and  con- 
sequently should  not  be  charged  with  knowledge  of  her 
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father's  guardianship  and  his  sale  of  the  tract  in  question. 
But  the  plaintiff  must  have  known,  or  must  be  charged  with 
the  knowledge,  that  she  got  this  land  by  inheritance  from 
her    mother's   estate.    She  knew  that  she  owned  several 
tracts  of  land  in  Erie  county,  and  there  is  no  pretense  that 
it  came  from  any  other  source  either  by  gift  or  purchase. 
The  general  public  records  of  that  county  showed  that  her 
mother  owned  all  of  this  land  including  the  tract  in  contro- 
versy which  she  had  inherited  from  her  father,  the  plain- 
tiff's grandfather;    that  her  mother  had  a  one-fifth  interest 
in  the  lands  left  by  her  grandfather,  and  that  the  same  had 
been  partitioned  between  the  five  children;    so  that  these 
tracts  inherited  by  the  plaintiff  from  her  mother  had  been 
allotted  to  her  mother  but  a  few  months  before  her  death. 
She  must  have  known  that  this  land  which  she  was  deeding 
to  her  father,  and  that  in  which  he  was  deeding  his  interest 
to  her,  came  to  her  as  aforesaid,  and  the  same  public  rec- 
ords which  furnished  evidence  of  her  mother's  title  to  the 
several  tracts  also  furnished  evidence  of  her  mother's  owner- 
ship, at  the  time  of  her  death,  of  the  tract  in  controversy. 
After  attaining  her  majority  she  must  be  charged  with  a 
knowledge  of  the  laws  of  the  state  of  Ohio  as  she  was  resid- 
ing there  at  the  time  upon  a  part  of  the  other  lands,  and 
continued  to  reside  there  for  many  years,  in  Erie  county, 
in  the  vicinity  of  the  tract  in  question,  then  in  the  posses- 
sion of  the  purchaser  or  his  grantee,  and  to  have  known 
that  by  the  laws  of  said  state  the  real  estate  owned  by  her 
mother  descended  to  her  subject  to  a  life  estate   in  her 
father.    Conceding  that  she  was  not  called  upon  to  examine 
the  records  of  the  probate  court,  would  not  ordinary  dili- 
gence have  required  her  to  examine  the  general  public  rec- 
ords in  order  that  she  might  ascertain  what  property  she 
had  in  fact  inherited  from  her  mother  as  well  as  to  have 
niade  such  discovery  nearly  thirty  years  later.  If  so,  while 
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her  father  could  have  conveyed  hia  life  estate  in  the  twen- 
ty-five acres  to  another  and  such  purchaser's  possession 
would  not  have  been  adverse  to  her  during  her  father's  life, 
the  fact  that  this  twenty-five  acres  was  omitted  from  their 
respective  deeds  when  it  seems  they  had  dealings  in  relation 
to  all  the  other  lands  would  have  been  a  pertinent  subject 
of  inquiry.  There  is  an  utter  absence  of  proof  tending  to 
show  any  intentional  concealment  upon  the  part  of  her 
father  of  the  fact  of  his  guardianship  and  the  sale  of  the 
tract  in  controversy.  On  the  contrary,  it  appears  that  the 
most  friendly  relations  alwajrs  existed  between  them,  that 
she  lived  with  her  father  until  she  was  married  in  1866 
and  that  he  gave  her  several  sums  of  money  thereafter, 
one  amount  being  $6,000,  in  the  year  1889,  and  that  he 
left  her  $16,000  by  his  will.  It  also  appears  that  the  value 
of  the  tract  in  controversy  was  inconsiderable  compared 
with  the  value  of  the  other  property  inherited  by  her,  and 
with  that  she  obtained  from  her  father  by  gift,  and  if  he 
never  informed  her  of  the  fact  that  he  had  sold  this  tract  or 
of  what  disposition  he  had  made  of  the  proceeds,  consider- 
ing the  circumstances,  it  must  have  been  due  entirely  to  in- 
advertence on  his  part,  which  might  well  have  happened  in 
view  of  the  lapse  of  time,  and  its  small  value.  At  the  time 
the  land  was  sold  she  was  of  such  tender  years  as  to  be 
incapable  of  appreciating  or  understanding  business  mat- 
ters; there  was  no  occasion  to  say  anything  about  it  to 
her  at  that  time,  and  it  might  easily  have  been  forgotten 
by  him  before  she  became  old  enough  to  understand  it.  We 
are  of  the  opinion  that  as  the  plaintiff  knew  after  she  be- 
came of  age  that  she  owned  several  large  tracts  of  land^  and 
must  have  known  that  she  inherited  this  land  from  her 
mother,  as  she  could  not  have  supposed  that  she  obtained  it 
from  any  other  source  under  the  circumstances,  the  fact 
of  her  knowledge  of  her  ownership  as  evidenced  by    the 
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deeds  aforesaid  executed  in  1865  was  sufficient  to  have  put 
her  upon  inquiry,  and  with  ordinary  diligence  she  could 
have  ascertained  that  she  also  inherited  the  tract  in  contro- 
versy. The  claim  sought  to  be  enforced'  in  this  action, 
brought  thirty  years  after  the  execution  of  the  deeds  afore- 
said, is  one  of  a  kind  not  often  sustained  unless  there  has 
been  an  actual  fraudulent  concealment  of  the  facts  from  the 
party  claiming.  It  is  one  of  those  stale  claims  occasionally 
sought  to  be  enforced,  where  it  is  insisted  that  the  facts 
were  unknown  during  the  life  time  of  one  of  the  parties  in 
interest,  but  which  are  usually  discovered  soon  after  the 
death  of  such  party.  They  are  not  looked  upon  with  favor 
and  the  right  to  recover  must  be  clearly  established.  Ood- 
den  V.  Kimmell,  99  U.  S.  201;  McQuiddy  v.  Ware,  20 
Wall.  14;  Heath  v.  Elliott,  83  Iowa,  857  (49  K  W.  984); 
16  Am.  &  Eng.  Enc.  Law,  p.  790;  Wood  t\  Carpenter,  101 
U.  S.  136;    Badger  v.  Badger y  2  Wall.  87. 

We  also  think  her  claim  became  a  legal  demand  in 
March,  1865,  when  she  became  of  age,  and  section  115  of 
the  code  (Bal.  Code,  §  4800),  in  enumerating  actions 
which  may  be  commenced  within  three  years,  provides: 

"  4.  An  action  for  relief  upon  the  ground  of  fraud,  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud." 

It  is  conceded  by  her  that  any  knowledge  or  notice  suffi- 
cient to  put  her  upon  inquiry  would  be  sufficient  to  charge 
her  with  actual  knowledge  of  the  fraud  and  we  think  she 
had  such  knowledge  as  stated.  After  a  ward  becomes  of 
age  he  stands  in  the  relation  of  a  creditor  to  his  guardian, 
and  if  he  fails  to  bring  suit  within  the  time  limited  by  statr 
ute  the  suit  is  barred.  Humphreys  v.  Mattoon,  43  Iowa, 
556;  State,  ex  rel.  Coleman  v.  WiUiy  46  Mo.  236;  Spicer 
V.  Hochman,  72  Ind.  120;  Jones  v.  Jones,  91  Ind.  378; 
Harris  v.  Calvert,  2  Kan.  App.  749  (44  Pac.  25). 


472  McOLELLAN  t.  GASTON. 


18 

472 

24 

60 

24 

70| 

SyllabQB.  [18  Wash. 


A  number  of  other  points  have  been  argued  by  the  de- 
fendants relating  to  the  overruling  of  the  denuirrer  to  the 
complaint,  presumptions  of  payment  of  the  amount  re- 
ceived for  the  land,  and  of  settlements  with  her  at  the  time 
of  the  execution  of  the  deeds  aforesaid,  which,  under  the 
conclusion  we  have  reached,  do  not  require  consideration. 

Keversed  and  remanded  with  an  order  to  dismiss  the  ac- 
tion. 

DuNBAE,  Anders,  Gordon  and  Rbavk,  JJ.,  concur. 


[No.  2804.    Decided  January  20,  1898.] 

T.  J.  McClbllan,  Respondent,  v.  Gborob  Gaston,  as 
^  JIj  Sheriff  of  Thurston  County,  Appellant. 

BBRVICE  OP  PROCESS — WAIVXB  OF  OBJECTIONS  —  OONTINUANCB — PROOT 
OF  BICKKEB8  —  MORTOAOBD  CHATTELS  —  RIGHT  OF  MORTGAOSB  TO 
POSSESSION  —  CONVERSION  —  VALUE  —  IRREGULAR  VEKBICT. 

Where  a  defendant  has  indorsed  upon  a  summons  that  due 
and  legal  service  thereof  is  accepted  and  admitted  by  him,  he  Is 
estopped  to  afterwards  raise  the  objection  that  service  was  made 
upon  him  on  a  non-judicial  day. 

The  refusal  of  the  court  to  grant  a  continuance  because  of  the 
sickness  of  defendant,  who  is  a  material  witness  in  the  action.  Ib 
not  an  abuse  of  discretion,  when  no  proof  of  sickneas  is  submitted 
with  the  application  for  continuance,  but  merely  an  affidavit  that 
affiant  was  told  by  a  relative  that  defendant  was  Bick  and  could 
not  be  present. 

A  provision  in  a  chattel  mortgage  authorising  the  mortgagee, 
in  case  of  default  or  insecurity  of  the  debt,  to  take  possession  of 
the  mortgaged  property,  "  using  all  necessary  force  to  do  so,"  does 
not  warrant  the  mortgagee  or  a  sheriff  in  taking  possesBimi  there- 
of over  the  objections  of  the  mortgagor,  but,  in  the  abaenoe  of 
the  mortgagor's  consent,  the  contract  can  be  enforced  only  by  due 
process  of  law. 

Objection  to  the  form  of  a  verdict  cannot  be  raised  on  appeal. 
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when  the  error  has  not  been  called  to  the  attention  of  the  lower 
oourt,  so  as  to  afford  an  opportunity  to  correct  it  there. 

The  question  of  the  value  of  goods  converted  by  the  sheriff  un- 
der wrongful  levy  being  one  for  the  Jury,  their  finding  thereon 
will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Charles  H.  Ateb,  Judge.    Affirmed. 

Tray  &  FaXknoTj  for  appellant 

Phil.  Skillmanj  and  T.  F.  Mentzery  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — On  the  5th  of  January,  1897,  A.  Perry  in- 
**tituted  an  action  against  the  respondent  McClellan,  for  the 
purpose  of  foreclosing  a  chattel  mortgage  given  on  a  cer- 
tain stock  of  goods.  The  summons  and  complaint  in  said 
action  were  placed  in  the  hands  of  George  Gaston,  sheriff 
of  Thurston  county,  Washington,  for  service.  The  said 
Gaston  took  possession  of  the  stock  of  goods  which  had  been 
mortgaged.  The  question  of  whether  the  possession  was 
peaceable  or  forcible,  is  a  question  at  issue  in  this  case. 
This  is  an  action  against  sheriff  Guston  for  the  conversion 
of  said  goods.  Upon  the  trial  a  verdict  was  rendered  in 
favor  of  the  respondent  and  judgment  entered  against  Gtis- 
ton.    From  said  judgment  this  appeal  is  prosecuted. 

!Many  errors  are  assigned  by  the  appellant,  and  many 
objections  and  motions  were  interposed  during  the  trial, 
some  of  which  it  seems  to  us  were  essentially  dilatory.  The 
defendant  appeared  specially  and  moved  the  court  to  quash 
the  service  of  the  summons  for  the  reason  that  the  same 
-was  served  upon  a  non-judicial  day,  and  the  overruling  of 
this  motion  is  the  appellant's  first  assignment  of  error.  It 
may  be  conceded  that  the  summons  was  served  upon  a  non- 
judicial day,  that  a  summons  is  a  process  issuing  out  of  a 
court,  and  that  under  the  laws  of  the  state,    courts    are 
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closed  on  legal  holidays.  But  an  inspection  of  the  summons 
in  this  case  discovers  the  following  indorsement:  ^  Sum- 
mons and  complaint.  Due  and  legal  service  of  the  within 
summons  and  attached  complaint  by  copies  thereof  accepted 
and  admitted  this  12th  day  of  February,  1897.  Geoi^ 
Gaston."  We  think  this  estops  appellant  from  raising  any 
question  as  to  the  legality  of  the  service  of  the  summons. 
While  it  is  probably  true  that  the  acceptance  of  service  or- 
dinarily goes  only  to  the  proof  of  service,  yet  in  this  case 
the  objection  is  not  that  the  summons  was  not  a  proper 
summons  or  that  the  parties  were  not  proper  parties  to  be 
summoned,  but  it  goes  simply  to  the  legality  of  the  8er\'ice, 
and  the  legality  of  the  service  being  admitted,  the  appel- 
lant cannot  now  be  heard  to  object  to  such  service. 

We  think  the  demurrer  to  the  complaint  was  properly 
overruled,  and  that  no  abuse  of  discretion  was  indulged  in 
by  the  court  in  assigning  the  case  for  hearing. 

It  is  also  contended  by  the  appellant  that  the  court  com- 
mitted error  in  not  granting  a  continuance  on  the  showing 
made  at  the  trial.    The  showing  was  as  follows: 

"  State  of  Wash.,  County  of  Thurston — ss: 

"  A.  Perry  and  James  Allison  being  on  oath  duly  sworn 
deposes  and  says  that  one  Mr.  Bush,  a  brother-in-law  of 
the  defendant,  who  resides  with  the  defendant,  told  these 
affiants  this  29th  day  of  April  that  the  defendant  request- 
ed said  Bush  to  tell  these  affiants  that  he  was  sick  and  could 
not  be  present  at  this  trial." 

This  was  subscribed  and  sworn  to  by  Perry  and  Allison. 
There  was  also  an  affidavit  by  A.  J.  Falknor,  one  of  the  at- 
torneys for  the  appellant,  that  the  defendant  was  a  material 
witness  in  the  action.  It  is  asserted  by  the  appellant  that 
sickness  is  such  a  ground  for  continuance  that  it  is  an  abuse 
of  discretion  to  deny  the  application.  Conceding  the  cor- 
rectness of  this  announcement,  a  glance  at  the  afiSdavit  up- 
on which  the  motion  for  a  continuance  is  based  is  sufficient 
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to  show  that  there  was  no  testimony  whatever  offered  to 
the  effect  that  the  defendant  was  sick.  If  such  a  showing 
as  was  made  in  this  case  should  be  held  to  be  a  proper  basis 
for  a  continuance,  no  case  could  be  brought  to  trial  against 
an  unwilling  defendant  and  no  one  could  be  held  respon- 
sible for  perjury  in  avoiding  trials. 

There  is  really  but  one  qiiestion  in  this  case  of  any 
merit  whatever,  and  that  is  as  to  the  instructions  given  by 
the  court.  The  mortgage  contained  the  ordinary  provi- 
sion that,  if  the  mortgagor  should  fail  to  make  the  pay- 
ments as  in  the  said  notes  provided,  or  if  the  mortgagee 
should  at  any  time  feel  insecure,  the  mortgagee  might  take 
possession  of  the  property  mortgaged,  using  all  necessary 
force  to  do  so,  and  might  proceed  to  sell  the  same  in  the 
manner  provided  by  law,  etc.  The  court  instructed  the 
jury  that  the  defendant,  even  though  the  mortgage  set  out 
in  defendant's  answer  were  valid  and  a  lien  on  the  goods 
taken,  had  no  right  to  take  possession  of  the  said  goods 
without  the  consent  of  plaintiff,  and  that  the  defendant 
Oaston  had  no  right,  under  the  summons  and  complaint, 
in  his  hands,  to  seize  or  hold  the  property  of  plaintiff  Mc- 
Clellan;  that  the  taking  possession  of  property  described 
in  the  complaint  by  the  defendant  Gaston,  against  the  pro- 
test or  objection  of  the  plaintiff  McClellan,  if  such  was  a 
fact,  operates  in  law  as  a  conversion  of  the  property,  and 
plaintiff  is  entitled  to  a  verdict  for  the  value  of  such  prop- 
erty and  legal  interest.  These  instructions  were  excepted 
to  by  the  defendant,  and  other  instructions  asked,  express- 
ing the  reverse  of  the  instructions  given  on  this  proposition, 
and  the  giving  of  the  instructions  just  mentioned  and  the 
refusal  to  give  the  instructions  asked  by  the  defendant,  is 
assigned  as  error. 

Many  cases  have  been  cited  by  the  appellant  to  sustain 
his  contention  that  the  court  erred  in  its  instructions,  but 
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an  examination  of  these  convinces  us  that  they  are  not  in 
point.  There  is  no  doubt  that  such  clauses  are  legitimate 
in  mortgages  and  confer  rights  upon  the  mortgagees,  but 
those  rights  must  be  enforced  as  every  other  contractual 
right  is  enforced.  Because  a  party  to  a  contract  violates 
his  contract  and  refuses  to  do  what  he  agreed  to  do,  is  no 
reason  why  the  other  party  to  the  contract  should  compel 
the  performance  of  the  contract  by  force.  The  adoption  of 
such  a  rule  would  lead  to  a  breach  of  the  peace,  and  it  is 
never  the  policy  of  the  law  to  encourage  a  breach  of  the 
peace.  The  right  to  an  enforcement  of  this  part  of  the 
contract  must,  in  the  absence  of  a  consent  on  the  part  of 
the  mortgagor,  be  enforced  by  due  process  of  law  the  same 
as  any  other  contract. 

Some  of  the  cases  cited  by  the  appellant,  notably  O^NeU 
V.  PaUersoUy  52  111.  App.  26,  contain  some  expressions 
which  might  give  color  to  appellant's  contention.  But 
even  in  this  case — ^and  it  is  not  a  decision  by  the  highest 
court  of  the  state — ^the  action  was  not  between  the  parties 
to  the  mortgage  but  between  the  mortgagee  and  attaching 
creditors,  the  mortgagor  having  absconded  and  left  the 
property  unprotected. 

Section  705  of  Jones  on  Chattel  Mortgages  (4th  ed.),  is 
as  follows: 

''  Upon  default  the  mortgagee  is  entitled  to  take  peace- 
able possession  without  a  prior  demand  for  the  payment  of 
the  debt,  but  the  law  will  not  allow  him  to  commit  or  to 
threaten  a  breach  of  the  peace  and  then  to  justify  his  con- 
duct by  a  trial  of  the  right  of  property.  Instead  of  using 
force,  the  mortgagee  must  resort  to  his  legal  remedies. 
The  mortgagee  becomes  a  trespasser  by  going  upon  the 
premises  of  the  mortgagor,  accompanied  by  a  deputy  aher- 
iff  who  has  no  legal. process,  but  claims  to  act  colore  officii^ 
and  taking  possession  without  the  active  resistance  of  the 
mortgagor.    To  obtain  possession  under  such  a  show  and 
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pretense  of  authority  is  to  trifle  with  the  obedience  of  citi- 
zens to  the  law  and  its  officers." 

The  cases  cited  sustain  this  announcement  and  the  over- 
whehning  weight  of  authority  is  to  the  effect  that  the  pos- 
session  under  the  character  of  the  stipulations  which  we 
have  mentioned  cannot  be  taken  over  the  objections  of  the 
mortgagor;  and  that  was  in  substance  what  the  court  in- 
structed. 

There  are  some  other  minor  objections,  one  being  to  the 
form  of  the  verdict;  but  this  was  a  matter  which  should 
have  been  called  to  the  attention  of  the  lower  court  so 
that  it  might  have  been  corrected,  as  it  undoubtedly  would 
have  been.  "Not  having  been  so  called  to  the  attention  of 
the  lower  court,  the  error,  if  it  be  an  error,  cannot  be 
raised  for  the  first  time  in  this  court,  under  the  uniform 
decisions  rendered  heretofore.  The  allegation  of  the  com- 
plaint was  that  the  possession  was  taken  forcibly.  That 
was  one  of  the  issues  in  the  case,  and  the  testimony  of  the 
respondent,  if  uncontradicted — and  it  must  be  considered 
by  this  court  as  though  it  were  uncontradicted,  for  the 
weight  of  the  testimony  was  submitted  to  the  jury — ^is  to 
the  effect  that  he  constantly  objected  to  the  taking  posses- 
sion of  these  goods  by  the  sheriff. 

The  question  of  value  is  also  one  which  was  submitted  to 
the  jury,  and  while  it  might  appear  to  the  court  from  the 
synopsis  of  the  testimony  furnished,  that  the  jury  placed 
a  large  valuation  on  the  property,  yet  that  was  the  tribunal 
to  which  this  question  was  legally  submitted,  and  its  decis- 
ion is  binding  on  this  court. 

We  think  there  was  no  error  committed  during  the  pro- 
gress of  the  trial,  and  the  judgment  will  therefore  be  af- 
firmed. 

Scott.,  C.  J.,  and  Andbbs,  Gobdon  and  Reavis,  JJ., 
concur. 
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[No.  2847.    Decided  January  21, 1898.1 

In  the  Matter  of  Proceedings  for  the  Disbarment  of  W, 

D.  Lamhuth. 


ATTORNEYS   AT  LAW — CONTBHFT  Or  COURT  —  DISBARMENT. 

The  employment  of  offensive  and  discourteous  language  by  an 
attorney  towards  the  court,  in  a  petition  for  rehearing  of  a  cause 
decided  by  them,  warrants  the  court  in  striking  his  name  from  the 
roll  of  attorneys,  unless  satisfied,  from  the  disavowal  and  showing 
made  by  him,  that  no  Intentional  offense  and  disrespect  toward 
the  court  was  contemplated. 

Proceedings  for  Disbarment  of  W.  D.  Lamhuth. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for  The 
State. 

Harold  Preston,  for  respondent. 

Per  Curiam. — On  January  11,  1898,  upon  an  order 
made  by  the  court,  the  attorney  general  filed  a  motion  to 
strike  from  the  rolls  the  name  of  W.  D.  Lambuth,  an  at- 
torney and  counsellor  at  law  in  this  court.  The  motion  was 
based  upon  offensive  and  discourteous  language  used  by 
the  attorney  in  a  petition  for  rehearing  filed  in  the  case  of 
J'.  F.  Judge  et  al.  v.  Bay  Mill  Co.,  ante,  p.  269.  The  lan- 
guage used  was  as  follows: 

"  It  is  respectfully  submitted  to  the  court  with  all  defer- 
ence to  the  wisdom  of  the  individual  judges  thereof,  that 
the  decision  in  this  case  could  not  appear  more  prejudiced 
and  biased  in  favor  of  interveners  and  more  liberal  to- 
wards them  if  the  court  had  been  under  hypnotic  sugges- 
tion at  the  hands  of  the  interveners  and  the  capitalists  en- 
gaged in  the  buying  and  selling  and  dealing  in  lumber  and 
shingles." 

Upon  due  service  of  the  motion  and  order  of  the  court 
the  attorney  appeared  and  answered.    It  appears  that  the 
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petition  for  rehearing  was  hurriedly  prepared  and  dictated 
by  the  attorney  to  a  stenographer  at  two  o'clock  on  Satur- 
day afternoon,  January  Sth,  and  served  and  mailed  to  the 
clerk  of  this  court  at  about  five  o'clock  the  same  afternoon. 
The  last  day  allowed  for  filing  the  petition  was  Monday, 
the  tenth  day  of  January.  A  short  time  after  mailing  the 
petition  containing  the  offensive  language  Mr.  Lambuth 
had  his  attention  called  particularly  to  the  words  used  in 
the  petition  by  counsel  upon  whom  it  had  been  served.  He 
then  stated  that  he  did  not  intend  to  use  offensive  language 
and  did  not  think  it  would  be  so  construed,  but  that  he 
would  submit  the  petition  immediately  to  a  disinterested 
and.  distinguished  member  of  the  bar  and  a  former  member 
of  this  court  residing  in  Seattle  for  his  advice,  which  he 
thereupon  did,  and  on  Monday,  the  10th,  and  before  any 
action  had  been  taken  by  this  court,  Mr.  Lambuth  ad- 
dressed a  communication  to  the  clerk  of  the  court  request- 
ing that  the  language  used  in  the  petition,  if  offensive  to 
the  court,  be  stricken  from  the  petition.  This  conmauni- 
eation  was  not  received  until  after  the  court  had  acted. 
Several  members  of  the  bar  in  the  city  of  Seattle,  of  high 
standing,  appeared  with  Mr.  Lambuth  when  he  answered, 
and  certified  to  his  good  standing  at  the  bar,  and  his  uni- 
formly respectful  and  courteous  demeanor  to  the  courts 
where  he  appeared.  Li  his  answer,  which  was  verified,  he 
completely  disavows  any  intentional  disrespect  or  discourt- 
esy to  the  court,  and  states  he  "  had  no  intention  or  pur- 
pose, direct  or  remote,  to  be  disrespectful  to  the  court  or 
to  be  discourteous  or  to  use  language  in  any  way  discourt- 
eous or  contemptuous,"  and  that  he  never  heard  suggested 
and  no  thought  had  entered  his  mind  of  wrong  in  the  ac- 
tion of  the  court  or  in  any  judge  thereof,  and  that  if  his 
language  "is  disrespectful  or  discourteous  in  itself,  it  is 
so  without  any,  even  the  remotest,  intention  or  design; 
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and  is  only  so  by  reason  of  being  written  hurriedly  and 
thoughtlessly  as  to  the  f  omi  of  speech  and  its  appearance 
and  possible  effect  under  calm  and  deliberate  inspection,'' 
and  asks  leave  for  an  order  striking  the  offensive  language 
from  the  petition. 

Attorneys  and  counselors  at  law  are  officers  of  the  court. 
The  laws  of  the  state  declare,  among  other  duties,  that  they 
shall  '^  maintain  the  respect  due  to  the  courts  of  justice 
and  judicial  officers/'  and  shall  "  abstain  from  all  offensive 
personality."  2  Hill's  Code,  §  94  (Bal.  Code,  §  4765). 
And  each  attorney  whose  name  is  entered  upon  the  rolls 
of  this  court  takes  an  obligation  under  oath  to  support  this 
law. 

But  power  to  strike  from  the  rolls  is  inherent  in  the 
court  itself.  No  statute  or  rule  is  necessary  to  authorize 
the  punishment  in  proper  cases.  Statutes  and  rules  may 
regulate  the  power,  but  they  do  not  create  it.  It  is  necessary 
for  the  protection  of  the  court,  the  proper  administration  of 
justice,  the  dignity  and  purity  of  the  profession,  and  for  the 
public  good  and  the  protection  of  clients.  Attorneys  may 
forfeit  their  professional  franchise  by  abusing  it,  and  the 
power  to  exact  the  forfeiture  is  lodged  in  the  courts  which 
have  authority  to  admit  attorneys  to  practice.  Such  power 
is  indispensable  to  protect  the  court,  the  administration  of 
justice,  and  themselves;  and  attorneys  themselves  are 
vitally  concerned  in  preventing  the  vocation  from  being 
sullied  by  the  conduct  of  unworthy  members.  Says  the  su- 
preme court  of  the  United  States  in  Bradley  v.  Fisher,  13 
Wall.  356: 

"...  the  obligation  which  attorneys  impliedly  as- 
sume, if  they  do  not  by  express  declaration  take  upon  them- 
selves, when  they  are  admitted  to  the  bar,  is  not  merely  to 
be  obedient  to  the  constitution  and  laws,  but  to  maintain 
at  all  times  the  respect  due  to  courts  of  justice  and  judicial 
officers.     This  obligation  is  not  discharged  by  merely  ob- 
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fei-ving  the  rules  of  courteous  demeanor  in  open  court,  but 
it  includes  abstaining  out  of  court  from  all  insulting  lan- 
guage and  offensive  conduct  toward  the  judges  personally 
for  their  judicial  acts." 

Ex  parte  Biggs,  64  N.  0.  202;  In  re  Percy,  36  N.  Y. 
651;  Anon.y  22  Wend.  656;  In  re  Peterson,  3  Paige^ 
510;  Jackson  v.  State,  21  Tex.  668;  Brown  v.  Brovm, 
4  Ind.  627  (58  Am.  Dec.  641). 

But,  upon  the  facts  appearing  at  the  hearing  in  this  pro- 
ceeding, we  are  satisfied  with  the  disavowal  of  intentional 
offense  and  disrespect  upon  the  part  of  the  attorney  cited 
to  appear.  His  prayer  to  strike  the  offensive  language  from 
the  petition  is  granted,  and  the  rule  against  him  discharged. 


[No.  2825.    Decided  January  28,  1808.] 

J.  H.  LiNDBR,  Appellant^  v.  Isaac. Newman,  as  Admin* 

istrator,  et  al..  Respondents. 

BBVISW  ON   APPEAL  —  INBUFFICISNT  BECORD. 

An  order  granting  a  new  trial  because  of  the  incompetency  of 
certain  testimony  admitted  in  evidence  will  not  be  reviewed  on 
appeal,  when  there  is  no  statement  of  facts  or  bill  of  exceptions 
embodying  the  evidence,  sent  up  to  the  supreme  court 

Appeal  from  Superior  Court,  Spokane  Coimty. — Hon. 
William  E.  Biohabdson,  Judge.    Affirmed. 

James  E.  Fenton,  for  appellant. 
Mount  &  Merritt,  for  respondents. 

Peb  CtraiAM. — Appellant  sued  the  administrator  of  the 
estate  of  Samuel  Newman  et  al.  to  recover  for  money 
loaned  and  obtained  a  verdict  in  his  favor.  The  superior 
court  of  Spokane  county  set  aside  the  verdict  and  granted  a 
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new  triaL    This  appeal  is  from  that  order.    The  order  ap- 
pealed from  recites: 

".  .  .  that  this  court  erred  in  allowing  the  above 
named  plaintiff  in  the  trial  of  said  cause,  to  testify  in  his 
own  behalf  as  to  transactions  had  by  hirn  with  and  as  to 
statements  made  to  him  by  the  said  Samuel  Newman,  de- 
ceased." 


"No  statement  of  facts  or  bill  of  exceptions  embodying 
the  evidence  has  been  sent  to  this  court,  and  we  are  unable 
to  say  that  the  order  granting  a  new  trial  was  erroneous. 

Affirmed. 


[No.  2833.    Decided  January  28,  18Q8.| 

Thk  State  of  Washington,  Appellant,  v.  H.  O.  Hub- 

BEI4L,  Respondent. 

OBIMINAL  LAW  —  DISCHARGE  OP  ACCUBBD  ON  MOTION  —  APPEAL  BY  STATE 

—  ONCE  IN  JEOPAHDT. 

An  order  of  the  court  in  a  criminal  prosecution  withdrawing 
the  case  from  the  Jury  at  the  close  of  the  state's  case,  and  discharg- 
ing the  defendant,  is  a  judgment  on  the  merits  of  the  case,  and 
is  not  appealable  by  the  state,  under  Laws  1893,  p.  120,  S  1,  subd. 
7  (Bal.  Code,  §  6500),  which  provides  that  an  appeal  shall  not  be 
allowed  to  the  state  in  any  criminal  action  except  for  some  ma- 
terial error  in  law  not  affecting  the  acquittal  of  a  prisoner  on  the 
merits. 

A  defendant  has  been  once  in  Jeopardy  and  cannot  be  tried 
again  for  the  same  offense,  when  he  has  been  arraigned  upon  an 
information  sufficiently  charging  the  crime  of  which  he  is  ac- 
cused, a  lawful  Jury  has  been  impaneled  and  sworn,  and  a  court 
of  competent  Jurisdiction  has  ordered  the  discharge  of  the  ac- 
cused at  the  close  of  the  case  made  by  the  state. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pbatheb,  Judge.    Appeal  dismissed. 
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John  A,  Piercey  Prosecuting  Attorney,  and  Harris 
Baldvntiy  for  The  State. 

James  L.  Crottjfy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoKDOW,  J. — ^The  respondent  was  charged  in  an  in- 
formation filed  in  the  superior  court  for  Spokane  county 
vnth  the  crime  of  grand  larceny.  To  this  charge  he  plead- 
ed  not  guilty,  and  a  jury  having  been  impaneled  and  sworn, 
the  cause  proceeded  to  trial  upon  the  evidence.  At  the 
conclusion  of  the  state's  case  respondent's  counsel  moved 
the  court  to  discharge  the  jury  from  further  consideration 
of  the  case,  and  the  respondent  from  custody,  on  the  ground 
that  the  evidence  upon  the  part  of  the  state  was  insuffi- 
cient to  warrant  the  court's  submitting  the  cause  to  the 
jury.  This  motion  was  granted  and  the  state  has  appealed 
from  that  order.  Eespondent  has  moved  this  court  to  dis- 
miss the  appeal  and  bases  the  motion  upon  various  grounds, 
among  others  that  the  order  made  is  not  appealable,  and 
that  respondent  has  been  once  in  jeopardy  and  cannot  again 
be  tried  for  the  same  oflFense. 

AVe  think  the  motion  must  be  granted.  Subdivision  7, 
section  1,  Laws  1893,  p.  120  (section  6500,  Bal.  Code),  is 
as  follows: 

**  But  an  appeal  shall  not  be  allowed  to  the  state  in  any 
criminal  action,  except  when  the  error  complained  of  is 
in  setting  aside  th**  indictment  or  information,  or  in  arrest- 
ing the  judgment  on  the  ground  that  the  facts  stated  in  the 
indictment  or  information  do  not  constitute  a  crime,  or  is 
some  other  material  error  in  law  not  affecting  the  acquittal 
of  a  prisoner  on  the  merits." 

The  ruling  here  complained  of  does  not  go  to  the  suffi- 
ciency of  the  information  or  to  the  decision  of  a  question 
of  law,  but  to  the  correctness  of  the  court's  conclusion  as 
to  the  facts  relied  upon  for  a  conviction.    It  was  the  judg- 
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ment  of  the  court  upon  the  merits  of  the  case,  and  consti- 
tutes,  we  think,  an  acquittal  on  the  merits.  From  such 
a  judgment  the  state  has  no  right  of  appeal. 

The  information  sufficiently  charged  the  crime.  A  law- 
ful jury  had  been  impaneled  and  sworn.  The  court  had 
jurisdiction.  The  acquittal  was  upon  the  merits  of  the 
case  as  determined  by  the  court  Under  sucTi  circum- 
stances we  think  the  defendant  has  been  once  in  jeopardy. 
Constitution  of  Washington,  art.  1,  sec.  9;  IT.  S.  Consti- 
tution, art.  5  of  amendments;  Cooley,  Constitutional  Limi- 
tations (5th  ed.),  pp.  326,  327;  United  States  v.  Sanges, 
144  U.  S.  310  (12  Sup.  Ct.  609). 

Upon  the  oral  argument  of  the  cause  counsel  for  the 
state  was  disposed  to  concede  that  the  respondent  could  not 
again  be  placed  upon  trial  for  the  crime  charged  against 
him  in  this  information.  In  this  view  we  concur,  and  the 
motion  to  dismiss  must  be  granted. 

SooTT,  C.  J.,  and  Dttnbab,  Anders  and  Rbavis,  JJ., 
concur. 


[No.  2831.    Decided  January  20, 1898.  J 

-jj-jg^l        Mary  D.  Smith,  Appellant,  v.  City  of  Seattle,  Re- 

spondenL 

LIMITATIONS  —  ACCBUAL     OF     CAUSE     OP    ACTION  —  INJURIK8    FROM    RB- 

MOVAL  OF   LATERAL   SUPPORT. 

A  right  of  action  for  damages  on  account  of  removal  of  lateral 
support  accrues,  not  at  the  date  of  the  act  of  remoTal,  but  at  the 
time  that  Injury  actually  results  therefrom,  and  it  is  only  from 
the  latter  date  that  the  statute  of  limitations  begins  to  ran. 

Appeal  from    Superior    Court,   King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Reversed. 
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Smith  &  Cohy  for  appellant. 

John  K.  Browrij  and  F.  B.  Tipton^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  complaint  in  this  action  alleges  that 
the  appellant  is  the  owner  in  fee  of  lot  2,  block  42,  of  Ter- 
ry's Second  Addition  to  the  city  of  Seattle,  situated  at 
the  southwest  comer  of  Seventh  avenue  and  Alder  street, 
said  lot  being  60  feet  wide  and  120  feet  long,  and  distant 
easterly  from  Yesler  Way  (a  public  street)  about  130  feet 
at  its  southwest  comer,  and  about  176  feet  at  its  northwest 
comer,  said  block  42  being  fractional,  and  bounded  south- 
westerly by  Yesler  Way,  which  runs  diagonally  through 
it.  That  in  the  summer  of  1888  plaintiff  erected  a  dwelling 
house  on  said  lot;  that  in  its  natural  state  the  lot  was 
substantially  level  and  the  soil  and  earth  of  the  lot  so  re- 
lated to  the  soil  and  earth  immediately  to  the  southwest- 
ward,  and  to  the  soil  and  earth  of  Yesler  Way  that  the  lat- 
ter formed  the  natural  and  actual  support  of  the  soil  and 
earth  of  plaintiff's  lot.  That  in  the  summer  and  fall  of 
1888  the  city  graded  Yesler  Way  between  Sixth  and  Sev- 
enth avenues,  excavated  to  the  depth  of  from  15  to  25  feet 
below  the  natural  surface  of  the  land  to  the  southwest- 
ward  of  plaintiff's  property,  and  carelessly  and  negligently 
made  such  excavation  without  leaving  or  providing  any 
means  for  lateral  support  for  the  soil  and  earth  adjoining 
Yesler  Way  to  the  northeastward  thereof,  in  consequence 
of  which  the  soil  and  earth  immediately  to  the  northeast- 
erly of  said  Yesler  Way 

"began  forthwith  to  crack,  subside  and  slide  away, 
which  said  cracking,  subsidence  and  sliding  away  has  con- 
tinued intermittently,  but  surely  and  without  restraint 
northeasterly  from  Yesler  Way  ever  since. 

"  That  by  reason  of  the  careless,  negligent  and  unskill- 
ful grading  of  said  Yesler  Way  as  aforesaid  by  defendant, 
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and  the  failure  of  defendant  to  furnish  any  lateral  support, 
or  any  support,  in  place  of  that  removed  by  said  grading  to 
the  land  to  the  northeasterly  of  said  Yesler  Way,  between 
Sixth  and  Seventh  avenues,  and  to  the  said  lot  of  plain- 
tiff, the  soil  and  earth  immediately  northeast  of  said  Yes- 
ler Way  during  the  period  from  the  grading  of  said  Yes- 
ler Way  to  the  fall  of  the  year  1896  kept  gradually  slid- 
ing or  falling  into  said  Yesler  Way,  and  said  defendant 
thereupon  ...  so  carelessly  and  negligently  ex- 
cavated and  removed  said  sliding  and  falling  soil  and  earth 
and  provided  no  lateral  or  subjacent  support  in  place  there- 
of, that  the  soil  and  earth  next  further  northeast  thereto 
slid  and  fell  into  said  excavation  in  and  adjoining  said 
Yesler  Way;  that  in  the  months  of  October,  November, 
December  of  1896  and  January,  1897,  said  defendant  oft- 
entimes actively  and  with  great  force  excavated  and  re- 
moved from  said  Yesler  Way  the  earth  and  soil  sliding  and 
falling  thereon  as  aforesaid,  carelessly  and  negligently, 
carrying  away  said  soil  and  earth  by  sluicing  and  hydraul- 
icking  the  same  recklessly  and  carelessly,  also  going  off 
from  said  Yesler  Way  to  the  northeast  thereof  upon  pri- 
vate property  between  Sixth  and  Seventh  avenues,  and 
removing  therefrom  large  masses  of  soil  and  earth  for  the 
purpose  of  the  sooner  tearing  down  said  hillside  and  re- 
moving the  lateral  support  of  land  to  the  northeasterly 
thereof  and  to  plaintiff's  lot,  and  providing  no  lateral  sup- 
port in  place  thereof  for  land  adjacent  thereto  or  to  the 
lot  of  plaintiff;  and  also  during  said  months  .  .  . 
excavating  and  removing  earth  and  soil  from  below  the 
established  grade  of  said  Yesler  Way,  between  Sixth  and 
Seventh  avenues,  on  account  of  which  acts  of  defendant, 
carelessly,  negligently  and  wrongfully  done,  and  on  ac- 
count of  its  failure  to  provide  to  plaintiff's  lot  lateral  or 
subjacent  support,  the  lot  of  plaintiff  in  the  month  of  Oc- 
tober, 1896,  began  to  crack,  subside  and  fall  away  onto 
adjoining  land  to  the  southwesterly  thereof  and  into  said 
Yesler  Way,  which  said  cracking,  subsidence  and  sliding 
away  of  the  soil  and  earth  of  plaintiff's  lot  continued  dur- 
ing the  months  of  October,  November,  December  of  1896, 
and  January,  1897,  nor  was  the  same  caused  by  or  attribu- 
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table  to  the  weighty  or  otherwise  of  plaintiff's  said  house,  or 
any  part  thereof  ,  or  to  any  improvements  on  said  lot  made 
by  plaintiff;     •     •     • 

^  That  solely  by  reason  of  said  grading,  excavation  and 
removing  of  soil  and  earth  .  .  .  and  failure  to  prO' 
vide  lateral  support  in  place  of  that  removed  .  .  . 
the  soil  and  eardi  of  the  west  (.40)  forty  feet  of  plaintiff's 
lot  during  the  months  of  October,  November,  December, 
1896,  and  January,  1897,  cracked,  broke  away  and  sub- 
sided to  a  depth  of  more  than  twenty  (20)  feet  from  its 
former  and  natural  level,  and  slid  and  moved  westerly  onto 
adjoining  land  and  into  Yesler  Way;  that  by  reason  there- 
of plaintiff  has  suffered  and  sustained  damages  to  the 
amount  of  three  thousand  (3000)  dollars." 

The  complaint  further  shows  that  before  commencing 
the  action  plaintiff  presented  a  claim  in  writing  to  the  city 
council,  and  that  such  claim  was  rejected.  To  this  com- 
plaint  the  city  demurred  upon  two  grounds,  viz.:  (1) 
That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  (2)  That  the  action  was  not  com- 
menced within  the  time  limited  by  law.  The  superior 
court  sustained  the  demurrer  and  this  appeal  is  from  that 
order  and  the  judgment  of  dismissal  which  followed  it. 

In  Parke  v.  Seattle^  6  Wash.  1  (84  Am,  St.  Eep.  839, 
31  Pac.  310),  we  held  that  where  a  municipal  corporation  in 
grading  a  street  so  negligently  excavates  the  earth  that  the 
abutting  land  is  deprived  of  lateral  support  to  such  a  degree 
as  to  cause  damage,  the  city  is  liable  for  the  damages  there- 
by occasioned.  The  plaintiff  in  that  action,  Parke,  was  the 
owner  of  the  lot  situated  between  the  lot  of  the  appellant 
in  the  present  action  and  Yesler  Way. 

As  to  the  first  ground  of  demurrer  it  seems  to  be  conced- 
ed by  respondent  that  the  complaint  states  a  cause  of  ac- 
tion unless  the  bar  of  the  statute  has  run.  Therefore  the 
real  question  for  determination  is,  was  the  action  season- 
ably commenced?    It  is  the  contention  of  the  respondent 
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^'that  any  cause  of  action  whicli  plaintiff  might  have 
had  which  ia  based  upon  the  negligence  of  defendant  in 
grading  Yesler  "Way  in  1888  is  barred  by  the  statute  of 
Limitations." 

We  cannot  agree  with  this  contention.  It  appears  from 
the  complaint  that  the  injury  to  plaintiff's  property  did 
not  occur  until  October,  1896.  The  statute  of  limitations 
does  not  begin  to  run  until  a  right  of  action  exists,  and  the 
right  of  action  did  not  exist  until  the  injury  occurred.  The 
language  of  the  statute  is: 

"  An  action  for  relief  not  hereinbefore  provided  for  shall 
be  commenced  within  two  years  after  the  cause  of  action 
shall  have  accrued.^^    2  Hiirs  Code,   §  120  (Bal.  Code, 

§  4805). 

Wilcox  V.  Plummer^s  ExWs,  4  Pet.  172,  has  no  appli- 
cation to  the  present  case,  and  the  other  authority  cited  by 
respondent,  viz.,  Wood  on  Limitations  of  Actions,  §  179, 
does  not  sustain  respondent's  position.    It  is  there  said  that 

"  In  actions  for  injuries  resulting  from  the  negligence 
or  unskillf  ulness  of  another,  the  statute  attaches  and  begins 
to  run  from  the  time  when  the  injury  was  first  inflictedy 
and  not  from  the  time  when  the  full  extent  of  the  damages 
sustained  has  been  ascertained." 

As  already  observed,  no  injury  to  plaintiff^s  property 
was  sustained  until  October,  1896. 

The  case  of  Backhouse  v.  Bonomiy  1  Best  &  Smith  (Q. 
B.),  970,  is  squarely  in  point.  In  that  case  A  was  the  own- 
er of  a  house.  B,  the  owner  of  a  mine  under  it,  in  work- 
ing the  mine  left  insufficient  support  to  the  house.  The 
house  was  not  damaged  until  some  time  after  the  work- 
ing had  ceased.  It  was  held  that  A  could  bring  an  action 
at  any  time  within  six  years  after  the  mischief  happened 
and  was  not  bound  to  bring  it  within  six  years  after  the 
work  was  done  which  originally  led  to  the  nuschief.    To 
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the  same  effect  are  MitcheU  v.  Darley  Main  Colliery  Co.y 
14  Q.  B.  Div.  126,  afllrmed  in  11  App.  Cas.  127;  Stroyan 
V.  KnowleSy  6  Hurl.  &  N.  (Exch.  Eep.),  454;  Bank  of 
Hartford  County  v.  Waterman,  26  Conn.  324. 

It  follows  that  the  demurrer  should  have  been  overruled 
and  the  order  and  judgment  of  .the  superior  court  must  be 
reversed. 

DuNBAB,  AiTDEBs  and  Reavis,  JJ.,  concur. 


[No.  2792.    Decided  January  31,  1808.]  18    489l 

I  27      1ft! 

LouEZA  Gibson,  Respondent,  v.  B.  O.  Gibsoij,  Appellant. 

SUPPORT     OF     MINOR     CHILD  —  ACTION     BY     DIVORCED     WIFE  —  DECREE 
AWARDING  CUSTODY  OP  CHILD  —  HARMLESS  ERROR. 

A  divorced  wife  may  maintain  an  action  against  her  former 
husband  for  the  maintenance  of  their  minor  child,  whose  custody 
had  been  awarded  to  ner  by  the  decree  of  divorce,  when  It  appears 
there  was  a  finding  In  the  action  for  divorce  that  neither  party 
had  any  property,  and  the  decree  made  no  provision  concerning 
alimony  nor  the  maintenance  of  the  child. 

Where  a  divorced  couple  subsequently  unite  and  live  together 
as  man  and  wife,  and  the  wife  applies  a  second  time  for  divorce 
under  the  impression  that  they  are  legally  remarried,  the  order 
of  the  court  awarding  her  the  custody  of  their  child  is  not  preju- 
dicial when  it  is  the  same  award  as  made  in  the  original  divorce 
proceeding. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
C.  H.  Neal,  Judge.    Affirmed. 

Myers  &  Warren,  for  appellant. 

Daviea  <&  Holconib,  and  Caton,  Martin  &  McComh, 
for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  respondent,  Loueza  Gibson,  and  the 
appellant,  B.  O.  Gibson,  were  lawfully  married  in  the  year 
1886  and  they  have  one  child,  the  fruit  of  said  marriage, 
Bessie  O.  Gibson,  now  eleven  years  of  age.    On  the  16th 
day  of  March,  1891,  the  respondent  began  an  action  in  the 
superior  court  of  Garfield  county  against  the  appellant  for 
divorce,  and  the  care,  custody  and  control  of  their  child, 
Bessie  O.  Gibson.     On  the  15th  day  of  the  June  follow- 
ing the  superior  court  of  Garfield  county  rendered  a  de- 
cree in  said  cause  in  which  the  plaintiff,  Loueza  Gibson, 
was  awarded  a  divorce  and  the  care,custody  and  guardian- 
ship of  the  child,  Bessie  Gibson.     In  1893  a  correspond- 
ence began  between  the  parties  and  in  February,  1896,  the 
respondent  came  to  Lincoln  county  to  take  up  her  resi- 
dence with  the  defendant,  and  continued  to  live  with  him 
until    shortly   before  the  commencement  of  this  action. 
This  was  an  action  brought  by  the  respondent  to  obtain  a 
decree  of  divorce  from  the  appellant,  for  the  care  and  cus- 
tody of  the  child,  and  for  general  relief.    The  action  was 
brought  by  the  respondent  on  the  supposition  that  she  had 
been  married  a  second  time  to  the  appellant.     The  peti- 
tion also  asked  for  the  setting  aside  of  some  alleged  fraudu- 
lent transfers  by  the  appellant.    The  court  found  that  the 
plaintiff  and  defendant  were  not  husband  and  wife,  that 
the  transfers  were  not  fraudulently  made,  that  the  defend- 
ant had  treated   plaintiff   in    a   cruel,  inhuman  manner, 
that  he  had  attempted  to  strike  and  kill  her,  that  he  had 
choked  her  until  she  was  nearly  unconscious,  and  that  he 
had  scratched  her  face;     that  since  March  24,  1897,  de- 
fendant had  failed  to  provide  plaintiff  or  her  daughter  Bes- 
sie with  any  provisions,  fuel  or  clothing.     The  court  also 
found  that  the  defendant  was  not  a  proper  person  to  have 
the  care,  custody  and  control  of  the  said  child,   and  that 
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plaintiff  was  a  proper  person  to  have  the  care,  custody  and 
control  of  said  child  Bessie,  and  that  the  defendant  Gib- 
son was  the  owner  of  a  certain  amount  of  property;  and 
as  conclusions  of  law  found  that  defendant  was  entitled  to 
a  decree  that  the  marriage  relation  did  not  exist  between 
plaintiff  and  defendant,  but  that  $150  was  a  reasonable  al- 
lowance for  the  support  of  the  child  Bessie  O.  Gibson,  and 
the  defendant  B.  O.  Gibson  was  amply  able  to  pay  such 
sum  each  year;  and  the  judgment  followed  in  accordance 
with  the  conclusions  of  law.  From  such  judgment  an  ap- 
peal is  brought  to  this  court. 

It  is  contended  by  the  appellant  that  the  court  was  with- 
out jurisdiction  in  this  case  to  enter  any  judgment  for 
alimony,  that  it  was  error  in  the  court  to  make  any  find- 
ings as  to  the  fitness  of  either  party  to  have  the  care,  cus- 
tody and  control  of  the  child;  and  that  having  found  there 
was  no  marriage,  the  court  had  no  authority  to  award  the 
custody  of  the  child.  So  far  as  the  last  contention  is  con- 
cerned, while  the  court  may  not  have  had  jurisdiction  to 
make  this  award,  it  appears  from  the  record  that  it  was 
the  same  award  that  had  been  made  by  the  court  which 
tried  the  divorce  case,  and  as  the  appellant  relies  upon  this 
case  as  being  res  judicata  of  the  whole  matter  in  contro- 
versy, he  is  in  nowise  injured  by  the  order  of  the  court  in 
this  case,  for  it  leaves  the  custody  of  the  child  where  it 
was  found. 

It  also  appears  from  the  record  of  the  former  trial  that 
it  was  found  by  the  court  in  that  case  that  neither  of  the 
parties,  Loueza  Gibson  or  B.  O.  Gibson,  had  any  property. 
The  pertinent  question  and  the  one  question  that  really 
affects  appellant  is  the  right  of  the  court  to  enter  a  judg- 
ment against  him  for  the  support  of  the  minor  child,  and 
the  question  resolves  itself  into  this:  Can  a  divorced  wife 
bring  an  action  against  her  former  husband  for  mainten- 
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ance  for  a  minor  child  whose  custody  has  been  awarded  to 
her?  The  ordinary  rules  in  relation  to  alimony,  which 
are  discussed  largely  by  the  attorneys  in  this  case,  do  not 
apply  in  an  action  for  the  maintenance  of  a  minor  child. 
There  do  not  seem  to  have  been  a  great  many  adjudica- 
tions on  this  particular  question,  and  the  courts  have  dif- 
fered somewhat  in  their  views,  but  we  think  that  the  weight 
of  authority,  as  well  as  the  better  reasoning,  sustains  the 
view  that  this  action  for  maintenance  can  be  maintained, 
and  any  other  demands  in  the  petition  can  be  treated  sim- 
ply as  surplusage.  The  court  in  tliis  case  had  jurisdiction  of 
the  subject  matter.  It  also  had  jurisdiction  of  the  parties. 
The  maintenance  of  minor  children  is  a  subject  that  is 
especially  relegated  to  courts  of  chancery,  and  while  it 
was  held  in  a  case  cited  by  the  appellant,  and  which  we 
think  is  the  most  pertinent  case  cited  by  him,  viz.: 
Husband  v.  Husband,  67  Ind.  583  (33  Am.  Rep.  107), 
that 

"  The  awarding  to  the  mother  of  the  custody  of  her 
minor  child,  on  decreeing  to  her  a  divorce  from  the  father, 
deprives  him  of  all  right  to  the  services  of  the  child,  and, 
consequently,  frees  him  from  all  liability  to  the  mother, 
for  the  care,  support  and  maintenance  of  the  child," 

still  that  was  an  action  for  debt.  The  mother,  having 
supported  the  child  for  a  given  length  of  time,  afterwards 
brought  the  action  against  the  father  for  the  amount  ex- 
pended. There  did  not  exist,  as  in  the  case  at  bar,  the 
actual  necessity  for  the  support  of  the  child.  However, 
we  think  that  the  case  was  not  rightfully  decided.  It  was 
decided  on  the  principle  that  the  right  to  the  services  of 
the  children  and  the  obligation  to  maintain  them  go  to- 
gether, and  that  if  the  assignment  of  the  custody  to  the 
wife  extends  to  depriving  the  father  of  his  claim  to  their 
services,  then  he  cannot  be  compelled  to  inaintain  them- 


GIBSON  V.  GIBSON.  493 

Jan.  1898.]  Opinion  of  the  Court — Dunbar,  J. 

But  this  court  has  frequently  sustained  judgments  where 
the  custody  of  minor  children  has  been  awarded  to   the 
mother,  and  maintenance  adjudged  against  the  father,  and 
so  have  the  courts  of  nearly  every  state  in  the  Union.    And 
while  there  is  no  wrong  in  asserting  the  legal  principle 
that  the  right  to  the  services  of  the  children  and  the  obliga- 
tion to  maintain  them  go  together  ordinarily,  yet  the  de- 
cision above  cited  loses  sight  of  the  fact  that  the  right  to 
their  services  has  been  forfeited  by  the^  father  by  reason 
of  his  proving  himself  recreant  to  the  trust  which  the  law 
and  natural  duty  impose  upon  him.    It  violates  our  sense 
of  justice  to  allow  a  father  to  plead  his  own  wrong  as  an 
excuse  for  relieving  himself    from  an  obligation.     Pre- 
sumably the  custody  of  the  child  is  taken  from  him  because 
he  is  not  worthy  of  its  care  and  custody,  and  this  doctrine 
in  effect  releases  from  an  obligation  the  unworthy  parent 
and  imposes  an  additional  burden  upon  the  worthy  one. 
It  seems,  however,  in  this  Indiana  case,  that  an  allow- 
ance had  been  made  to  the  wife,  and  the  court  concluded 
that  the  reason  that  the  court  which  had  granted  the  de- 
cree did  not  render  any  judgment  for  the  support  of  the 
cliild  was  on  account  of  the  allowance  to  the  plaintiff  of 
the  sum  of  $1,500  by  way  of  alimony.    The  court  says: 

"  The  action  for  divorce  was  one  in  which  the  plaintiff 
mi^ht,  if  her  case  warranted  it,  and  should,  have  obtained 
a  provision  for  the  support  of  the  child;  but,  having  taken 
her  decree  for  divorce,  and  the  custody  of  the  child  with- 
out any  provision  for  its  support,  she  took  upon  herself 
the  burden  of  its  support  without  such  provision,  and  can 
not  now  maintain  an  action  for  such  support." 

It  will  thus  be  seen  from  the  quotation  that  this  reason 
would  not  apply  in  this  case,  for  the  findings  of  the  court 
show^  that  at  the  time  the  decree  of  divorce  was  granted 
neither  of  the  parties  had  any  property,  consequently  it 
would  have  been  impossible  for  the  respondent  to  have  ob- 
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tained  this  right  in  that  action,  but  under  the  findings  of 
the  court  the  conditions  and  circumstances  of  the  parties 
have  changed,  and  it  is  a  well  established  rule  of  law, 
and,  we  think,  uncontradicted,  that  the  maintenance  of 
children  is  a  matter  which  the  court  can  adjudicate  at  dif- 
ferent  times  during  the  minority  of  the  child. 

!Mr.  Bishop  in  his  work  on  Marriage,  Divorce  and  Sepa- 
ration,  sec.  1223,  in  noticing  this  question,  says: 

"  But  it  was  his  own  wrong  that  deprived  him  of  the  cus- 
tody. And  it  is  fundamental,  equally  in  our  law  and  in 
natural  reason,  that  no  one  can  cast  off  an  obligation  bv 
refusing  to  keep  it,  or  any  duty  by  any  evil  doing.  There- 
fore a  better-reasoned  case  holds  that  the  duty  of  support 
*  is  not  to  be  evaded  by  the  husband's  so  conducting  him- 
self as  to  render  it  necessary  to  dissolve  the  bonds  of 
matrimony,  and  give  to  the  mother  the  custody  and  care 
of  the  infant  offspring.  It  is  not  the  policy  of  the  law 
to  deprive  children  of  their  rights  on  account  of  the  dis- 
sensions of  their  parents,  to  which  they  are  not  parties; 
or  to  enable  the  father  to  convert  his  own  misconduct  into 
a  shield  against  parental  liability.'  " 

■  _ 

And  in  Pretzinger  v.  PretzingeVy  45  Ohio  St  452  (4 
Am.  St.  Eep.  542, 15  N.  E.  471),  it  was  held  that 

"  The  obligation  of  the  father  to  provide  reasonably  for 
the  support  of  his  minor  child,  until  the  latter  is  in  a  con- 
dition to  provide  for  his  own  support,  is  not  impaired  by 
a  decree  which  divorces  the  wife  a  vinculOy  on  account  of 
the  husband's  misconduct,  gives  to  her  the  custody,  care 
and  nurture  of  the  child,  and  allows  her  a  sum  of  money 
as  alimony,  but  with  no  provision  for  the  child's  support- 

"The  mother  may  recover  a  reasonable  compensation 
from  the  father,  for  necessaries  furnished  by  her  to  the 
child  after  such  decree,  and  may  maintain  an  original  ac- 
tion for  such  compensation  against  the  father^  in  a  court 
other  than  that  in  which  the  divorce  was  granted." 

It  will  be  seen  that  this  case  squarely  sustains  the  judg- 
ment for  maintenance  in  the  case  at  bar.    In  fact,  the  case 
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at  bar  is  stronger  than  the  case  cited,  for  in  the  latter  the 
wife  had  been  allowed  a  sum  of  money  as  alimony,  but 
in  this  case  no  alimony  has  been  awarded. 

In  Courtright  v.  Courtrighty  40  Mich.  633,  which  was 
an  action  brought  for  divorce,  it  was  held  that 

"The  parental  duty  of  giving  personal  care  and  pro- 
tection to  children  is  distinct  from  the  duty  to  support 
them;'' 

and  that 

"  A  father  is  under  legal  obligation  to  provide  for  the 
support  of  his  children,  even  if  they  remain  with  their 
mother  after  her  divorce;  and  as  against  the  public  and 
the  children  he  cannot  escape  the  duty." 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Akdebs,  Gordon  and  Reavis,  JJ., 
concur. 


[No.  3802.    Decided  February  1, 1898.] 

The  Tacoma   Land  Company,    v.  C.   W.  Young,  as 

State  Treasurer. 

TIDK  L%NDJ  —  BALB — IMPBOYSMBNT  OF  HARBOB8  WITH  PB0CBED8  — 
CONTBACTUAL  BIGHTS  09  PUBCBA8BB8  —  BTATUTB — ^BBPBAL — SUB- 
JBCT  AND  TITLE. 

L*awB  1891,  p.  405,  relating  to  the  improyement  of  harbors  and 
waterways,  and  Laws  1895,  p.  527,  relating  to  the  public  lands 
of  the  state  and  amending  the  former  act,  are  not  sufficiently 
definite  to  provide  for  an  expenditure  of  the  moneys  derived 
from  sale  of  state  tide  lands,  in  the  way  of  improvements,  al- 
though the  acts  contemplate  the  setting  aside  of  seventy-five  per 
cent,  of  the  monesrs  received  from  such  sales  for  purposes  of 
harbor  improvements. 

The  purchase  of  tide  lands  from  the  state  under  an  act  which 
devotes  seventy-five  per  cent,  of  the  moneys  so  received  to  the 
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improvement  of  the  harbor  in  which  the  land  is  situated,  does 
not  vest  the  purchaser  with  an  interest  in  such  tide  land  fund. 

The  purchaser  of  tide  lands  within  the  harbor  area  of  a  city 
under  an  act  proposing  to  devote  seventy-five  per  cent,  of  the 
funds  derived  from  the  sale  of  such  tide  lands  to  the  improve- 
ment of  the  harbors  and  waterways  of  the  cities  contiguous  to 
such  tide  lands,  acquires  no  contract  right  through  such  pur- 
chase, which  would  prevent  succeeding  legislatures  from  repeal- 
ing the  act,  when  the  act  does  not  definitely  make  provision  for 
such  expenditure,  and  when  the  interest  of  the  purchaser  is  too 
remote  to  constitute  a  contractual  obligation  with  reference  to 
the  expenditure  of  said  moneys  on  the  part  of  the  state. 

The  fact  that  one  section  of  the  act  of  March  16,  1897,  relat- 
ing to  public  lands  of  the  state  recognizes  the  existence  of  the 
tide  land  fund  created  by  the  act  of  March  10,  1891,  relating 
to  the  improvement  of  harbors  and  waterways,  and  authorizes 
its  disbursement,  would  not  serve  to  continue  such  law,  nor 
any  of  its  provisions,  in  force  when  another  section  of  the  law 
of  1897  expressly  repeals  said  law  of  1891,  where  the  section 
recognizing  the  existence  of  the  tide  land  fund  is  not  sufficient 
in  itself  to  create  such  fund  and  provide  for  its  disbursement 

The  provisions  of  Laws  1897,  p.  229,  providing  for  the  repeal 
of  Laws  1891,  p.  406,  relating  to  the  improvement  of  harbors 
and  waterways,  sufBciently  embraces  that  subject  in  its  title, 
when  said  act  of  1891  had  been  amended  by  Laws  1895,  p.  527, 
which  had  substantially  the  same  title  as  the  act  of  1897,  and 
the  repealing  clause  of  1897  expressly  included  Laws  1895,  p. 
527,  within  its  operation. 

Original  Application  for  Prohibition. 
Sullivan  &  Christian,  for  plaintiff. 

Upon  the  point  that  any  attempted  diversion  of  the  tide 
land  fund  to  other  purposes  than  the  improvement  of  har- 
bors would  be  an  impairment  of  plaintiff's  contract  rights, 
counsel  cite  Cooley,  Constitutional  Limitations  (5th  ed.), 
p.  345;  Commonwealth  v.  Philadelphia  &  Erie  R.  B.  Co.f 
164  Pa.  St.  252;  State,  ex  rel.  Brown,  v.  McPeaJk,  47  N. 
W.  691;  Buffalo  v.  Chadeayne,  31  K  E.  443;  Craig 
V.  Dunn,  49  N.  W.  396;     Pennoyer   v.    McConnaughy, 
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140  U.  S.  1  (Book  85,  L.  0.  P.  Co.  863);  Tracy  v.  Reedy 
38  Fed.  69  (2  L.  K.  A.  773);  Davis  v.  Oray,  16  Wall- 
203  (Book  21,  L.  C.  P.  Co.  452);  McCleas  v.  Meekins, 
117  K  C.  34;  Woodruff  v.  TrapnaUy  10  How.  203 
(Book  13,  L.  C.  P.  Co.  388). 

Thomas  M.  Yancey  Ass't  Attorney  General,  for  defend- 
ant 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^The  plaintiff  seeks  by  this  proceeding  to 
prevent  the  state  treasurer  from  applying  moneys  received 
from  the  sale  of  tide  lands  in  the  payment  of  outstand- 
ing general  fund  warrants.  In  1891  the  legislature  passed 
an  act  relating  to  the  improvement  of  harbors  and  water- 
ways (Laws  1891,  p.  405,  Bal.  Code,  §§4064-1:066).  Sec- 
tion 1  of  that  act  provideid  that  seventy-five  per  cent,  of 
the  proceeds  derived  by  the  state  from  the  sale  of  tide 
lands  within  the  limits  of  any  incorporated  city  or  town 
or  within  one  mile  on  either  side  thereof  should  be  set 
apart  and  appropriated  as  a  special  fund  for  the  construc- 
tion and  maintenance  of  a  system  of  permanent  and  sub- 
stantial improvements  in  the  aid  of  commerce  and  navi- 
^tion  in  and  for  the  harbor  of  said  city  or  town  wherein 
such  tide  lands  may  be  sold,  and  that  the  remaining  twenty- 
five  per  cent,  should  be  paid  into  the  general  tide  land 
fund  of  the  state. 

In  1895  another  act  was  passed  (Laws  1895,  p.  527)  re- 
lating to  the  public  lands  of  the  state,  amending  the  act 
aforesaid,  or,  as  the  plaintiff  contends,  substantially  re-en- 
acting it. 

The  plaintiff  alleges  in  substance  that  on  the  first  day 
of  January,  1896,  it  paid  to  the  commissioner  of  public 
landa  as  a  part  of  the  purchase  price  for  various  tide  lands 
of  the  first  class  lying  in  front  of  the  city  of  Tacoma  the 

32—18  WASH. 
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8Tim  of  $10,980.83  as  a  first  payment,  and  on  the  20th  day 
of  said  month  it  entered  into  a  contract  with  the  state  as 
provided  by  section  30  of  the  Laws  of  1895  (p.  542)  for  a 
conveyance  of  snch  lands;  that  the  total  purchase  price 
thereof  was  $109,285.93,  and  that  it  thereafter  purchased 
other  tide  lands  and  made  further  payments  thereon,  in  all 
amounting  to  the  sum  of  $30,590.86;  that  the  plaintiff  is 
a  large  taxpayer  in  the  state,  particularly  in  the  city  of 
Tacoma,  and  that  for  the  year  1896  the  property  of  the 
plaiiitiff  in  said  city  was  assessed  for  the  purposes  of  taxa- 
tion at  over  $3,000,000;    that  between  July,  1890,  and  the 
first  day  of  January,  1896,  it  expended  over  $250,000  in 
improvinir  the  harbors  in  front  of  the  city  of  Tacoma,  and 
a  ^rtion  of  the  tide  lands  purchased  as  aforesaid  for  the 
purpose  of  making  said  tide  lands  available  for  commerce, 
which  improvements  are  of  a  permanent  character;  that 
in  addition  to  the  amounts  paid  by  plaintiff  there  has  been 
paid  by  other  associations  and  persons  for  the  purchase  of 
tide  lands  in  front  of  the  city  of  Tacoma  and  within  two 
miles  of  its  limits  an  amount  exceeding  $100,000,  all  of 
which  was  paid  after  the  first  day  of  May,  1895,  and  be- 
fore the  first  day  of  January,  1897;    that  the  state  treas- 
urer proposes  to  treat  all  of  said  moneys  as  belonging  to 
the  general  funds  of  the  state  to  be  lised  for  the  payment 
of  general  fund  warrants,  and  that  such  outstanding  liabili- 
ties are  more  than  sufiSlcient  to  exhaust  said  moneys,  and 
which,  if  done,  would  be  to  the  great  injury  of  the  plain- 
tiff and  all  purchasers  of  tide  lands  in  said  city,  as  well  as 
other  cities  of  the  state;    that  such  proposed  disposition  of 
the  funds  derived  from  the  sale  of  tide  lands  would  be  il- 
legal and  in  violation  of  the  contract  rights  of  the  plaintiff 
and  all  others  who  purchased  tide  lands  lying  in  front  of 
incorporated  cities;    and  prays  that  said  state  treasurer  may 
be  perpetually  enjoined  from  in  any  manner  using  seventy- 
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five  per  cent,  of  the  moneys  derived  from  the  sale  of  tide 
lands  in  front  of  the  city  of  Tacoma,  and  within  two  miles 
thereof  oil  either  side — ^the  act  of  1895  having  prescribed 
said  limit  of  two  miles  instead  of  one  mile  as  specified  in 
the  act  of  1891 — ^for  any  purpose, whatever  except  for  the 
purpose  of  improving  the  harbors  and  waterways  in  front 
of  said  city.  It  is  further  alleged  that  all  sales  of  tide 
lands  in  front  of  the  city  of  Tacoma  were  made  after  the 
enactment  of  the  law  of  1895  and  prior  to  the  meeting  of 
the  last  legislature  in  January,  1897,  and  that  the  plain- 
tiff is  under  contract  made  in  pursuance  of  the  laws  of 
1895,  upon  the  purchases  made  thereimder,  obligated  to 
pay  the  state  an  amount  in  excess  of  $109,000. 

One  of  the  contentions  of  the  defendant  is  that  the  acts 
of  1891  and  1895  aforesaid  were  insufficient  and  too  in- 
definite to  create  a  separate  fund.    But  while  we  do  not 
concur  with  him  in  that  view,  we  are  disposed  to  agree 
with  the  further  contention  that  the  acts  aforesaid  were  not 
sufficiently  definite  to  provide  for  an  expenditure  of  money 
in  the  way  of  improvements,  and  that  further  legblation 
for  that  purpose  would  have  been  necessary.     This,  how- 
ever, is  not  a  very  material  question  in  this  proceeding. 
The  main  contention  of  the  defendant  is  that  the  acts  afore- 
said were  repealed  by  an  act  approved  March  16,  1897 
(Laws  1897,  pp.  229-263,  Bal.  Code,  §§2130-2200).     Be- 
fore considering  this  question  it  may  be  well  to  notice  one 
or  two  other  matters  in  a  measure  relating  to  the  case,  but 
ivliich,  under  the  view  we  have  taken  as  hereinafter  ex- 
pressed, are  not  necessarily  involved  or  required  to  be  de- 
cided.   By  section  1  of  article  17  of  the  constitution  the 
state  asserted  its  ownership  to  the  beds  and  shores  of  all 
navigable  waters  in  the  state  up  to  and  including  the  line 
of  ordinary  high  tide  in  waters  where  the  tide  ebbs  and 
flo'v^s?  etc.    And  while  the  state  could  undoubtedly  use  the 
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moneys  derived  from  a  sale  of  such  lands  in  constructing 
public  improvements  of  waterways  if  it  so  desired  as  a 
matter  of  public  policy,  and  as  it  may  be  conceded  it  pro- 
posed to  do  by  the  two  first  acts  specified,  yet,  considered 
as  a  public  matter,  the  state  would  undoubtedly  have  the 
right  to  repeal  those  laws  at  any  time  it  saw  fit  to  do  so. 
But  the  plaintiff  contends  that  the  effect  of  these  acts  was 
to  transfer  an  interest  in  said  funds  to  tide  land  purchas- 
ers, practically  as  a  matter  of  private  ownership,  by  pro- 
viding for  an  expenditure  of  the  moneys  in  the  improve- 
ment of  the  harbors.  It  is  not  alleged  that  the  plaintiff  paid 
any  greater  sum  for  the  lands  it  purchased  than  it  would 
have  paid  otherwise,  and  considered  in  this  light  it  might 
be  a  question  whether  the*  state  could  confer  on  a  private 
party  an  interest  in  said  funds,  or  give  public  property 
to  an  individual  not  purporting  to  do  so  upon  any  demand 
against,  or  obligation  of,  the  state. 

But  the  plaintiff's  main  contention  is  that  by  these  acts 
and  its  purchase  of  tide  lands  thereunder  a  contract  was 
created  between  it  and  the  state  whereby  seventy-five  per 
cent,  of  the  moneys  derived  from  the  sale  of  such  tide 
lands  should  be  devoted  to  the  improvement  of  the  har- 
bors and  waterways  in  front  of  said  city  and  that  it  would 
be  beyond  the  power  of  any  succeeding  legislature  to  an- 
nul or  interfere  with  such  contract  rights  to  the  detriment 
of  tide  land  purchasers.  If  this  position  is  well  taken  it 
would  not  only  apply  to  sales  already  made  and  exisiting 
contracts,  but  would  also  apply  to  the  proceeds  hereafter  re- 
ceived from  the  unsold  lands,  for  the  contract  was  not  that 
the  particular  moneys  paid  by  the  plaintiff  or  by  prior  pur- 
chasers should  be  devoted  to  the  improvement  of  such  har- 
bors and  waterways,  but  that  all  moneys  derived  from  a 
sale  of  tide  lands  in  front  of  said  city  or  within  two  miles 
thereof  upon  either  side  should  be  so  expended,  and  would 
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require  their  expenditure  with  reference  to  the  condition 
of  affairs  existing  at  the  time  the  contracts  in  question  were 
made,  as,  if  the  legislature  could  not  abrogate   the    con- 
tract, it  could  not  alter  it  or  impair  it  by  authorizing  a  re- 
platting  of  the  harbor  lands  which  might  necessitate  a  dif- 
ferent system  of  improvements  with  reference  thereto.    It 
would  certainly  be  a  most  serious  matter  if  one  legislature 
could  bind  all  succeeding  legislatures  to  such  an  extent. 
Even  if  there  were  such  a  contract  it  would  not  necessari- 
ly follow  that  the  legislature  could  not  violate  it  and  rele- 
gate the  plaintiff  to  an  action  of  damages  for  its  breach. 
But  we  do  not  find  it  necessary  to  determine  whether  it 
would  be  within  the  power  of  a  subsequent  legislature  to 
abrogate  such  a  contract  if  one  existed,  for  we  are  of  the 
opinion  that  no  contract  with  tide  land  purchasers  to  ex-  . 
pend  the  moneys  in  the  improvement  of  harbors  was  en- 
tered into  under  the  acts  aforesaid,  that  the  acts  were 
too  indefinite  and  the  interest,  if  any,  of  such  purchasers 
in  said  funds  too  remote  to  constitute  a  contractual  obliga- 
tion with  reference  to  the  expenditure  of  said  moneys  on 
the  part  of  the  state.    It  will  be  observed  that  no  provision 
was  made  for  the  expenditure  of  any  of  said  moneys  in 
constructing  improvements  at  or  near  any  particular  part 
of  the  harbor  line  or  contiguous  to  the  lands  purchased  by 
the  plaintiff  or  of  any  particular  upland  owner,  improver 
or  other  purchaser.    The  limits  within  which  the  improve- 
ments might  be  constructed  extended  along  the  entire  wa- 
ter front  of  the  city  under  these  acts^  and,  if  the  money 
could  have  been  expended  for  improvements  at  all  under 
them,  it  could  all  have  been  expended  at  any  one  point 
within  said  limits  miles  away  from  the  land  of  a  particu- 
lar purchaser,  and  it  might  have  been  so  expended  without 
any  benefit  to  certain  purchasers — ^possibly  to  the  damage 
of  some,  as  if  the  same  were  devoted  to  making  available  a 
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distant  portion  of  the  water  front  not  capable  of  being 
used  in  its  natural  condition,  but  which  might  be  improved 
with  the  fund  to  make  it  suitable  for  the  purposes  of  com- 
merce, thereby  largely  increasing  the  water  front  facili- 
ties, the  value  of  other  particular  property  which  was  capa- 
ble of  being  used  without  such  expenditure  might  be  less- 
ened and  the  owner  thereof  damaged  to  that  extent.  The 
allegation  in  the  petition  that  the  plaintiff  would  be  dam- 
aged by  a  failure  to  expend  the  moneys  in  constructing 
improvements  must  be  regarded  as  a  mere  conclusion.  In 
any  event  it  is  immaterial,  for  the  construction  of  the  law 
could  not  depend  upon  the  situation  of  a  particular  pur- 
chaser who  might  own  lands  distributed  along  the  entire 
water  front,  if  that  be  the  case  here,  but  it  must  be  con- 
strued with  reference  to  all  purchasers  and  its  general  ef- 
feet  as  to  all  harbors. 

It  will  also  be  observed  that  no  time  whatever  was  speci- 
fied within  which  such  improvements  should  be  com- 
menced or  completed,  and  the  failure  to  prescribe  any 
period  of  time  would  have  been  a  strange  oversight  if  the 
matter  of  public  improvements  was  intended  to  operate  as 
a  contract  with  tide  land  purchasers.  It  is  admitted  that 
there  has  been  no  attempt  so  far  to  construct  any' improve- 
ments under  said  acts.  It  is  possible  that  such  a  declared 
policy  relating  to  improvements  may  have  had  some  influ- 
ence upon  intending  purchasers.  Concede  that  the  several 
municipalities  interested  as  a  matter  of  justice  are  enti- 
tled to  have  a  part  or  all  of  the  moneys  derived  from  the 
sale  of  tide  lands  devoted  to  constructing  local  public  im- 
provements and  that  a  moral  obligation  rests  upon  the  state 
to  carry  out  such  a  policy,  under  either  view,  it  would  not 
affect  the  power  of  any  legislature  to  repeal  the  laws  in 
question,  if  it  saw  fit  to  do  so,  and  the  matter  would  not 
be  within  the  control  of  the  courts  in  any  way. 


i 
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The  plaintifF  also  contends  that  there  was  no  intention 
to  repeal  such  laws  for  the  reason  that  by  section  57  of  said 
act  of  1897  (Bal.  Code,  §2187)  the  legislature  substantial- 
ly re-enacted  the  act  passed  in  1891,  and  conferred  upon 
the  board  therein  mentioned  full  power  and  authority  to 
do  all  things  that  could  have  been  done  under  said  act  of 
1891,  and  it  appears  that  there  is  a  general  recognition  of 
the  existence  of  the  tide  land  fund  in  said  section,  and  a 
reference  to  the  act  of  1891,  but  this  act  is  more  indefinite 
in  the  particulars  aforesaid  than  the  first  act,  and  was  too 
vague  and  utterly  insufiicient  for  the  purposes  of  con- 
structing such  improvements.  By  section  70  of  said  act 
the  law  of  1891  was  expressly  repealed,  but  the  plaintiff 
contends  further  that  this  provision  was  void  as  not  being 
embraced  within  the  title  to  the  act,  citing  HowUtt  v. 
Cheetham,  17  Wash.  626  (50  Pac.  522);  but  we  do  not 
consider  the  question  as  presented  here  controlled  by  the 
decision  in  that  case,  for  the  law  of  1891  was  amended  in 
1896,  and  the  title  to  the  last  act  was  the  same  as  the  title 
to  the  act  passed  in  1895,  and  that  act  was  also  expressly 
repealed  in  said  section  70.  The  attention  of  the  court 
was  not  directed  to  the  question  of  the  repeal  of  the  act 
in  the  case  of  State  ex  rel.  Hellary  v.  Youngs  ante,  p.  21 
(50  Pac.  786),  relating  to  the  investment  of  tide  land  funds 
under  the  act  approved  January  22,  1897  (Laws  1897,  p. 
3,  Bal.  Code,  §2202). 

"While  there  is  an  inconslBtency  in  the  last  act  in  inci- 
dentally recognizing  the  tide  land  fund  and  at  the  same 
time  repealing  the  acts  creating  it,  yet  this  of  itself  would 
not  be  sufficient  to  override  an  express  repeal  of  those  laws. 
No  room  is  left  for  construction,  as  both  of  the  prior  laws 
were  expressly  repealed.  The  last  act  was  not  sufficient 
and  did  not  attempt  to  create  such  a  fund,  and  the  repeal 
of  the  laws  creating  it  had  the  effect  of  abrogating  the 
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f iindy  thereby  transf erring  the  moneys  to  the  general  fond, 
and  it  became  and  was  the  immediate  duty  of  the  treasur- 
er to  apply  the  moneys  on  hand  previously  belonging  there- 
to and  received  from  time  to  time  thereafter  in  payment 
of  the  outstanding  general  fund  obligations  of  the  state. 

Writ  denied. 

Gordon,  Anders,  Dunbar  and  Reavis,  JJ.,  concur. 


[No.  2707.    Decided  February  2.  1808.] 

Edmund  D.  Scholby,  Respondent,  v.  James  P.  DbMat- 

Tos,  Appellant. 

PUOMIBSOBT     NOTES — ATTORNEY'S     FEB  —  ALLOWABLE    A8     STIPULATED 

DAMAGBB — PLEADING   AND  PBOOP. 

Under  Code  Proc.,  §  803,  providing  for  the  aUowance  in  a 
judgment  on  a  promissory  note  or  mortgage  of  the  amount  of 
attorney's  fee  specially  contracted  in  the  instrument  to  be  paid 
in  case  of  suit,  the  amount  contracted  for  must  be  construed  as 
stipulated  damages  to  which  the  plaintiff  is  entitled,  although 
the  sum  allowed  may  greatly  exceed  the  value  of  the  services 
rendered. 

In  an  action  upon  a  note  and  mortgage  to  which  the  only 
defenses  pleaded  are  a  general  denial  and  an  aUegatlon  that  the 
attorney's  fee  claimed  is  excessive  and  unreasonable,  evidence 
on  the  part  of  defendant  is  not  admissible  for  the  purpose  of 
proving  that  the  contract  between  plaintifT  and  his  attorney  fbr 
fees  in  such  action  is  for  a  sum  much  smaller  than  the  attorney's 
fee  provided  for  in  the  note  and  mortgage. 

The  rule  that  in  equity  proceedings  the  pleadings  may  be  con- 
sidered as  amended  in  accordance  with  the  proof  offered,  cannot 
be  invoked  when  it  would  work  an  injury  to  the  other  party  by 
taking  him  by  surprise  and  by  compelling  him  to  litigate  an 
essential  question  concerning  which  he  had  had  no  notice. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
H.  E.  Hadlby,  Judge.    Affirmed. 
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Kerr  £  McCordj  for  appellant: 

The  true  intent  and  purpose  of  the  provision  for  attor- 
ney's fees  is  the  holding  of  the  plaintiff  harmless  from  cost 
and  expense  of  a  suit  to  foreclose.  Such  contract  for  at- 
torney's fees  is  in  some  sense  under  the  power  of  the  court 
and  ought  not  to  be  enforced  by  it,  unless  it  plainly  ap- 
pears to  be  reasonable  and  just.  Bums  v.  ScoggiUf  16 
Fed.  737.  No  fee  should  be  allowed  as  reasonable  which 
IS  to  be  divided  with  the  plaintiff  to  increase  the  amount 
of  interest  over  that  stipulated  for  in  the  mortgage.  Broad- 
bent  V.  Brumbachy  16  Pac.  668;  Wilson  Sewing  Machine 
Co,  V.  Moreno  J  6  Sawy.  36;  TaUman  v.  Truesdelly  3  Wis. 
443;  Jaquith  v.  Hudson,  6  Mich.  123;  Balfour  v.  Davis, 
12  Pac.  89;  Myer  v.  Hart,  40  Mich.  617  (29  Am.  Rep, 
663);  Daly  v.  Maitland,  88  Pa.  St  384  (32  Am.  Rep. 
467). 

Inasmuch  as  a  plaintiff  cannot  recover  his  attorney's  fees 
in  case  he  personally  prosecutes  the  suit,  we  think  it  logi- 
cally follows  that  he  cannot  have  taxed  against  the  mort- 
^gor  that  portion  of  the  attorney's  fee  which,  under  ar- 
rangement with  his  counsel,  goes  to  him.  2  Jones,  Mort- 
gages, §1606;  Patterson  v.  Donner,  48  Cal.  380;  Reed 
V.  Catlin,  49  Wis.  686. 

O.  0.  Ellis,  lot  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J.— This  was  an  action  commenced  in  the  su- 
perior court  of  Whatcom  county  by  respondent  against  ap- 
pellant to  foreclose  a  real  estate  mortgage  executed  to  se- 
cure the  payment  of  a  promissory  note  amounting  to  $12,- 
000.  The  answer  was  a  general  denial  and  an  allegation 
that  the  attorney's  fee  claimed  by  respondent  was  exces- 
sive and  unreasonable.     An  attorney's  fee  of  $1,600  was 
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fixed  by  the  provisions  of  the  mortgage,  and  this  amount 
was  allowed  by  the  court.  The  appellant  offered  to  show 
by  different  practicing  attorneys  in  Whatcom  county  that 
the  reasonable  and  current  fees  for  the  services  incident 
to  the  foreclosure  of  this  mortgage  would  not  exceed  the 
sum  of  $200.  The  court  refused  to  admit  such  testimony. 
Appellant  also  offered  to  show  by  the  attorney  for  the  re- 
spondent that  he  was  to  receive  not  to  exceed  $200  for  the 
foreclosure  of  the  mortgage.  The  court  refused  to  allow 
the  witness  to  testify  upon  this  subject  on  the  ground  that 
it  was  immaterial,  to  which  appellant  also  excepted.  The 
court  refused  to  permit  the  appellant  to  introduce  any  testi- 
mony tending  to  show  what  was  a  reasonable  attorney's 
fee,  so  that  it  will  be  seen  that  the  only  question  to  deter- 
mine in  this  case  is  whether  a  mortgagor  is  bound  by  the 
attorney's  fee  provided  in  the  note  and  mortgage,  where 
such  fee  is  expressly  provided.  It  has  been  frequently  de- 
cided by  this  court  that  where  an  attorney's  fee  was  agreed 
upon  in  a  note  or  mortgage  the  payor  or  mortgagor,  as  the 
case  might  be,  was  bound  for  the  amount  stipulated  in  said 
note  or  mortgage.  This  question  was  expressly  decided  in 
Exchange  National  Bank  v.  Wolvertony  11  Wash.  108  (3& 
Pac.  248);  Watson  v.  Sawyer ^  12  Wash.  35  (40  Pac.  413); 
Haywood  v.  Miller ,  14  Wash.  660  (46  Pac.  307);  Pon<^n 
V.  Furthy  15  Wash.  201  (46  Pac.  241);  Ames  v.  BigeloWj 
15  Wash.  532  (46  Pac.  1046);  and  the  same  proposition 
in  substance  has  been  decided  in  many  other  cases.  It  is 
conceded  by  the  appellant  that  such  has  been  the  uniform 
decision  of  this  court,  but  he  asks  the  court  to  again  enter 
into  an  investigation  of  the  question  and  insists  that  the 
amount  of  attorney's  fee  provided  in  this  instrument,  over 
and  above  the  amount  which  is  necessary  to  pay  for  the  le- 
gal services  in  foreclosing  the  mortgage,  is  in  the  nature 
of  a  penalty  and  should  not  be  enforced  by  the  courts. 
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Many  cases  are  cited  by  the  appellant  holding  in  substance 
that  contracts  for  attorney's  fees  are  under  the  power  of 
the  court  and  ought  not  to  be  enforced  by  it  unless  it  plain- 
ly appears  to  be  reasonable  and  just,  and  this  is  no  doubt 
a  correct  and  wholesome  principle  in  cases  where  such  con- 
tracts are  under  the  power  of  the  court,  as  they  were  in 
the  cases  cited.  But  in  this  state  the  legislature,  exercising 
its  legal  authority  to  legislate  on  this  subject,  has  taken 
this  matter  out  of  the  hands  of  the  court  and  has  provided 
in  section  803  of  the  Code  of  Procedure  that 

"  In  all  judgments  on  promissory  notes,  and  similar  in- 
struments in  writing,  whether  secured  by  mortgage  or  not, 
an  attorney's  [fee]  may  be  allowed  when  specially  con- 
tracted to  be  paid  by  the  terms  of  the  note  or  mortgage 
in  any  amount  so  specially  contracted." 

If  this  act  is  constitutional,  and  there  is  no  contention 
that  it  is  not,  it  seems  to  us  that  it  is  a  plain  answer  to 
appellant's  contention;  the  law-making  power  of  the  state 
has  made  the  amount  contracted  stipulated  damages  and 
there  is  nothing  left  for  the  court  to  do  but  to  enforce  the 
contract  It  may  be,  and  doubtless  is,  true  that  abuses  and 
oppressions  have  grown  up  under  this  statute,  but  this  was  a 
policy  which  was  submitted  to  the  judgment  of  the  legis- 
lature, and,  they  having  adopted  that  policy,  there  is  no  dis- 
cretion left  in  the  courts.  There  is  a  question  in  this  case, 
however,  which,  if  it  had  been  properly  presented,  would 
call  for  consideration,  and  that  is  the  attempt  on  the  part 
of  the  appellant  to  show  that  a  contract  existed  under  the 
terms  of  which  the  attorney  for  the  respondent  was  to  re- 
ceiTe  a  less  amount  for  his  services  than  the  amount  speci- 
fied in  the  contract  But  this  question  was  not  raised  by 
the  pleadings  in  this  case,  as  we  have  before  seen;  so  far 
as  the  pleadings  are  concerned,  touching  this  question 
there  was  simply  an  allegation   that   the    attorney's    fee 
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claimed  by  respondent  was  excessive  and  unreasonable,  and 
there  is  no  allegation  to  sustain  the  proof  offered.  It  is  con- 
tended, however,  by  the  appellant,  that  inasmuch  as  this 
is  an  equity  proceeding,  under  rules  announced  by  this 
court  and  other  courts,  the  pleadings  might  be  considered 
amended  in  accordance  with  the  proof  offered,  but  this 
rule,  must  be  accepted  with  some  qualifications,  and  should 
not  be  invoked  when  it  would  evidently  work  an  injury  to 
the  other  party  by  taking  him  by  surprise,  and  by  com- 
pelling him  to  litigate  an  essential  question  concerning 
which  he  had  had  no  notice.  It  is  claimed  by  the  appel- 
lant that  there  was  no  objection  made  to  this  testimony, 
but  an  examination  of  the  record  convinces  us  that  there 
was  a  substantial  objection  duly  made.  No  attempt  was 
made  to  amend  the  pleadings  when  such  objection  was  of- 
fered, and  we  think  this  was  a  question  concerning  which 
the  respondent  must  have  had  notice  so  that  he  would  have 
been  prepared  to  have  litigated  that  question.  In  the  ab- 
sence of  such  allegation  and  in  consideration  of  the  objec- 
tions urged  to  the  acceptance  of  the  testimony  offered  we 
think  it  was  properly  rejected.  The  subsequent  law  on  this 
subject  (Laws  1896,  p.  81,  Bal.  Code,  §  6166),  which  was 
enacted  after  the  contract  in  this  case  was  made,  can  only 
be  regarded  as  a  change  of  legislative  policy,  and,  in  ac- 
cordance with  well  established  principles,  can  not  affect 
prior  contracts. 

The  judgment  is  affirmed. 

Scott,  0.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 

Reavis,  J. — I  concur  solely  on  the  ground  of  former 
decisions  of  the  court,  and  not  as  an  original  construction  of 

the  statute. 


L 


FALSETTO  v.  SEATTLE.  509 

Feb.  1806.]  Opinion  of  the  Coort— Gk>«DON,  J. 


[No.  2730.    Decided  February  3,  1898.J 

G.  Falsetto,  Respondent^  v.  The  City   of  Seattle, 

Appellant 

WBIT  or  RBVIEW— TO  MUNICIPAL  COUBT — BRMBDY  BY   APPEAL. 

There  being  a  remedy  by  appeal  to  the  superior  court,  from 
the  Judgments  and  orders  of  a  municipal  court,  provided  by 
statute,  the  superior  court  has  no  Jurisdiction  to  grant  a  writ 
of  review  for  the  purpose  of  bringing  before  it  the  proceedings 
of  the  municipal  court. 

Appeal  from  Superior  Coiirt,  King  County. — ^Hon. 
Obange  Jacobs,  Judge.    Reversed. 

John  K.  Brown,  F.  B.  Tipton,  and  Z.  B.  Rawson,  for 
appellant. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — The  respondent  was  charged  in  the  muni- 
cipal court  of  the  city  of  Seattle  with  violating  section  one 
of  ordinance  ITo.  3629  of  said  city,  entitled,  ^'An  ordinance 
to  define  who  are  disorderly  persons,  to  provide  a  punish- 
ment  therefor,  and  repealing  ordinance  No.  1818  and  or- 
dinance No.  2360."  Section  two  of  the  .ordinance  is  as  fol- 
lows: 

^'Every  person  enumerated  and  described  in  section  one 
of  this  ordinance  is  a  disorderly  person  and  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
pimished  by  a  fine  not  exceeding  $500,  or  imprisonment  in 
the  city  jail  for  any  time  not  exceeding  one  year." 

Kespondent  was  convicted  and  sentenced  to  thirty  days 
imprisonment  in  the  city  jail,  and  to  pay  a  fine  of  $76. 
Thereafter  he  made  application  to  the  superior  court  of 
King  county  for  a  writ  of  review.  The  writ  issued  and  was 
directed  to  the  judge  of  the  municipal  court.  The  appellant 
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moved  to  quash  the  writ  upon  several  grounds,  among 
others  that  the  petitioner  (respondent)  had  a  remedy  hj 
appeal.  The  motion  to  quash  was  overruled  and  a  judg- 
ment entered  discharging  the  respondent  from  custody 
and  taxing  the  costs  of  his  prosecution  to  the  appellant. 
The  present  appeal  is  from  that  judgment.  We  have  been 
furnished  with  no  brief  on  the  part  of  the  respondent  nor 
has  he  made  any  appearance  in  this  court.  We  think  the 
superior  court  erred  in  overruling  the  motion  to  quash. 
Section  11,  ch.  64,  Laws  1891,  p.  Ill  (Bal.  Code,  §  753), 
provides  for  an  appeal  to  the  superior  court  from  the  judg- 
ment, order,  or  decision  of  the  municipal  court.  Section 
4,  Session  Laws  1895,  p.  115  (Bal.  Code,  §  5741)  is  as  fol- 
lows: 

"A  writ  of  review  shall  be  granted  by  any  court,  except 
a  police  or  justice  court,  when  an  inferior  tribunal,  board 
or  officer,  exercising  judicial  functions,  has  exceeded  the 
jurisdiction  of  such  tribunal,  board  or  officer,  or  one  act- 
ing illegally,  or  to  correct  any  erroneous  or  void  proceed- 
ing, or  a  proceeding  not  according  to  the  course  of  the  com- 
mon law,  and  there  is  no  appeal,  nor  in  the  judgment  of  the 
court,  any  plain,  speedy  and  adequate  remedy  at  law.'' 

*T[t  is  a  general  rule  that  certiorari  will  not  lie  to  review 
the  proceedings  of  inferior  courts  or  officers  where  a  remedy 
by  appeal,  writ  of  error,  or  other  mode  of  review,  is  given 
by  statute."    Gregory  v.  Dixon,  7  Wash.  27  (34  Pac.  212). 

See,  also.  State  ex  rel.  Reser  v.  Superior  Courtj  13 
Wash.  25  (42  Pac.  630).  Respondent's  remedy  was  by  ap- 
peal and  not  by  writ  of  review,  and  on  the  authority  of  the 
above  cited  cases  the  judgment  must  be  reversed  and  the 
cause  remanded  with  directions  to  the  superior  court  to 
quash  the  writ. 

Scott,  C.  J.,  and  Dunbab,  Akdebb  and  Beavis,  J  J., 
concur. 
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[No.  2822.    Decided  February  3, 1898.] 

Stanton  Warburton,  Appellant,  v.  Matilda  B.  White 

et  aLf  Respondents. 

COMMUNITY  PBOPRBTY  —  BIGHTS  OF  SUBYIVING  SPOUBB  —  VESTED  BIGHTS 

—  CONSTITUTIONAL  LAW. 

Under  the  established  rule  of  law  and  of  property  In  this 
state,  upon  the  death  of  one  spouse,  leaving  legitimate  issue 
llYing,  one-half  of  the  community  property  descends  to  such  issue 
and  does  not  vest  in  the  other  spouse  by  right  of  surviYorshlp. 

The  purchase  by  the  husband  In  his  own  name  of  real  property 
with  community  funds,  while  Laws  1875,  p.  53,  giving  the  sur- 
▼ivlng  spouse  the  whole  of  the  community  property,  and  Laws 
1873,  p.  450,  giving  the  husband  the  management  and  disposition 
of  community  property,  were  in  force,  would  not  give  the  hus- 
band such  a  vested  right  of  survivorship  in  the  realty,  in  its 
nature  proprietary  and  contractual,  as  to  be  beyond  the  power 
of  the  legislature  to  impair  by  subsequent  legislation. 

Section  2  of  the  act  of  1876  (Laws  1875,  p.  53),  giving  the 
surviving  spouse  a  right  of  survivorship  in  community  property 
cannot  be  held  as  conferring  a  vested  right,  since  to  that  extent 
It  would  be  unconstitutional  as  not  being  embraced  in  the  title 
of  the  act,  which  was  one  "to  regulate  the  descent  of  real  estate 
and  the  distribution  of  personal  property." 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
J.  A.  WrLLLAjtfsoN,  Judge.    Affirmed. 

Stanton  Warburton,  Bates  &  Murray y  and  SuUivan  & 
Christian^  for  appellant: 

Upon  the  point  that  the  husband  became  the  sole  owner 
of  community  property  acquired  in  1878  while  the  laws  of 
1878  and  1875  governing  the  management  and  right  of 
Burvivorship  in  community  property  were  still  in  force, 
counsel  cite  Spreckels  v.  SprecJeels,  58  Am.  St.  Rep.  170 
(48  Pac.  228,  36  L.  R  A.  497);  Barnett  v.  Bamett,  50 
Pac.  889;  Crary  v.  Field,  50  Pac.  342;  Dixon  v.  Dixon, 
4:  Xa.  188  (28  Am.  Dec.  478). 
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Charles  8.  Fogg,  for  respondents. 

Peb  Cubiam. — The  question  to  be  determined  in  this 
case  is  whether  the  husband  succeeds  to  all  the  property 
which  was  purchased  by  himself  and  wife  with  community 
funds  in  this  state  (then  a  territory)  in  1878,  or  whether 
one-half  of  said  property  descends  to  the  heirs  of  the  wife. 
It  is  contended  by  the  appellant  that  the  property  descends 
to  the  husband  by  right  of  survivorship  under  the  laws  of 
1873  and  1876  (Laws  1873,  p.  450;  Laws  1875,  p.  53), 
and  a  very  painstaking  and  exhaustive  brief  has  been  filed 
in  support  of  this  contention.  As  an  original  proposition 
the  brief  and  argument  of  appellant  would  be  exceedingly 
interesting,  but  the  uniform  holding  of  this  court  for  the 
last  fifteen  years  has  been  to  the  contrary.  This  question 
was  first  decided  adversely  to  appellant's  contention  in 
HolyoJce  v.  Jackson,  3  Wash.  T.  235  (3  Pac.  841),  in  Uie 
year  1882.  The  same  question  has  been  expressly  decided 
by  this  court  in  Hill  v.  Young,  7  Wash.  33  (34  Pac.  144), 
and  Mabie  v.  Whittaker,  10  Wash.  656  (39  Pac.  172),  and 
incidentally  decided  in  probably  forty  other  cases,  so  that 
the  rule  announced  by  these  cases  has  become  the  estab- 
lished rule  of  law  and  of  property  in  this  state.  Rights 
have  been  established  and  have  grown  up  under  these  de- 
cisions which  it  would  be  wrong  to  now  disturb,  even  if  the 
court  should  conclude  that  the  rule  as  originally  announced 
was  faulty.  In  consideration,  therefore,  of  this  long  set- 
tled and  well  established  doctrine  we  do  not  feel  called  upon 
to  enter  into  a  discussion  of  the  questions  involved. 

The  judgment  will  be  affirmed. 

ON    PETITION    FOR   RK-HEARING. 

Per  Curiam. — This  cause  is  before  us  on  a  petition  for 
a  rehearing,  appellant  asking  a  further  consideration  of  the 
question  before  urged  by  him  in  his  brief  and  on  the  oral 
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aigument,  that  the  right  of  surviyorship  granted  under  the 
law  of  1875y  and  the  rights  urged  under  the  law  of  1873 
were  Tested,  proprietary  and  contractual  rights,  and  that, 
therefore,  later  acts  of  the  legislature  could  not  deprive 
appellant  of  them  on  the  ground  that  it  would  impair 
the  obligation  of  the  contract  by  which  the  property  was 
obtained,  and  thus  be  in  conflict  wth  the  constitution  of 
the  United  States.  If  any  of  these  questions  are  present- 
ed by  the  record  it  is  sufficient  to  say  that  the  court  was 
and  is  of  the  opinion  that  section  2  of  the  act.  Laws  1875, 
p.  53,  was  never  in  force  to  the  extent  of  conferring  a  vest- 
ed right  of  survivorship  in  favor  of  either  spouse  as  to  com- 
munily  property.  As  such  it  would  have  been  void  as  not 
being  embraced  in  the  title  of  the  act,  and  at  most  it  could 
only  be  construed  as  a  statute  relating  the  descent  of 

change  it,  which  was  thereafter  done.  We  were  of  the 
opinion,  also,  that,  even  though  it  conferred  a  right  to 
property  by  survivorship,  it  could  be  taken  away,  and  was, 
by  subsequent  legislation,  and  that  under  the  Laws  of  1873 
no  vested  rights  were*  conferred  upon  the  husband  as 
claimed,  but  that  the  same  were  within  the  power  of  the 
legislature  to  change  thereafter,  as  was  done.  Bights,  such 
as  are  claimed  by  this  appellant,  never  were  recognized  or 
enforced  here  either  during  territorial  days  or  since,  im- 
der  either  of  said  acts;  but  the  uniform  holdings  have 
been  to  the  contrary,  as  stated  in  the  former  opinion. 
The  petition  is  denied. 
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[No.  2786.    Decided  February  5, 1898.  j 

The  State  op  Washington  on  the  Relation  of  Will  D. 
Jenkins,  Secretary  of  State,  Respondent,  v.  Equitable 
Indemnity  Association  op  Washington,  Appellant. 

NON-BUIT  — BUPPIGIBNCY  of  COMPLAINT — DSFBCtS  CUHKD  BT  PROOF — 
INflOLYBirCY  OF  IN8UBANCB  COMPANY  —  MBBOLOTION. 

A  motion  for  non^suit  on  the  ground  that  the  complaint  failed 
to  state  a  catura  of  action  was  properly  denied,  where  there  waa 
no  demurrer  and  the  defect  had  been  cured  by  the  admlasion  of 
proof  without  objection. 

Where  It  appears  that  the  available  assets  of  a  domestic  in- 
surance corporation  consisted  only  of  certain  demand  notes  exe- 
cuted by  its  officers  and  $1.40  in  cash,  that  there  were  unad- 
justed losses  aggregating  between  twelve  and  thirteen  hundred 
dollars,  on  which  there  was  an  admitted  liability  of  I960,  and 
that  the  company  relied  upon  the  payment  of  quarterly  dues  by 
its  policy  holders  to  meet  such  liabilities  and  to  pay  its  current 
expenses,  a  finding  that  the  company  was  insolvent,  and  a  Judg- 
ment decreeing  its  dissolution  and  appointing  a  receiver  to  wind 
up  its  affairs.  Is  warranted  by  the  evidence. 

Appeal  from  Superior  Coiirt,  Thurston  CSounty. — ^Hon. 
Chables  H.  Aybb,  Judge.    Affirmed. 

W.  I,  Agnew,  for  appellant. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^This  action  was  instituted  by  the  state  on 
the  relation  of  the  secretary  of  state  for  the  purposes  of  the 
appointment  of  a  receiver  and  the  winding  up  of  the  af- 
fairs of  the  appellant  corporation.  The  appellant  is  a  cor- 
poration of  this  state^  and  prior  to  the  institution  of  this 
action  the  secretary  of  state,  as  ex  officio  insurance  com- 
missioner, had  revoked  its  certificate  of  authority   tc  do 
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biismesS)  pursuant  to  section  9^  ch.  82;  Session  Laws  1895, 
p.  154  (Bal.  Code,  §  2813).  The  company  has  appealed 
from  a  decree  dissolving  the  corporation  and  appointing  a 
receiver  to  wind  up  its  affairs. 

The  first  error  assigned  is  the  ruling  of  the  court  which 
denied  appellants  motion  for  nonnsuit.     It  was  urged  in 
support  of  the  motion  that  the  complaint  in  the  action  did 
not  show  that  the  corporation  was  an  insurance  corporation 
and  subject  to  the  jurisdiction  and  control  of  the  relator. 
There  was  no  demurrer  to  the  complaint,  nor  any  objection 
to  its  sufficiency  until  the  interposition  of  the  motion  for 
non-suit     At  that  time  there  was  proof  before  the  court 
showing  conclusively  that  the  appellant  was  an  insurance 
corporation  and  subject  to  the  laws  of  this  state  govern- 
ing such  corporations,  and  this  proof  was  made  by  the  ap- 
pellant itself  upon  cross-examination  of  the  deputy  insur- 
ance commissioner.    The  court  had  before  it  at  that  time 
the  certificate  of  incorporation,  under  the  seal  of  the  secre- 
tary, and  also  the  certificate  of  the  insurance  commission- 
er showing  that  appellant  had  complied  with  the  laws  of 
the  state  "regulating  and  governing  the  transaction  of  in- 
surance business  in  the  state,  etc.,''  for  the  years  1896  and 
1897.    The  defect  in  the  complaint  was  cured  by  the  proof 
which  was  made  without  objection  and  by  the  appellant  it- 
self.   The  motion  was  properly  denied. 

There  was  no  abuse  of  discretion  upon  the  part  of  the 
trial  court  in  the  examination  of  appellant's  witness,  and 
we  tliink  that. there  was  sufficient  proof  to  sustain  the  find- 
ing that  the  appellant  was  insolvent  within  the  meaning  of 
the  law  under  which  it  became  the  duty  of  the  relator  to 
institute  this  action  for  the  revocation  of  appellant's  char- 
ter. It  appeared  that  the  only  available  assets  of  the  cor- 
poration consisted  in  certain  demand  notes  executed  by 
the  officers  of  the  company,  and  $1.40  in  cash.    The  value 
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of  the  notes  was  not  shown,  but  the  proof  showed  that  there 
were  nnadjiisted  losses  aggregating  about  twelve  or  thir- 
teen hundred  dollars,  and  it  was  admitted  that  appellant's 
liability  thereon  would  amount  to  $960.  To  meet -this 
liability,  and  such  other  losses  as  might  arise  upon  outstand- 
ing policies,  and  to  pay  its  purrent  expenses,  appellant  re- 
lied upon  the  payment  by  its  policy  holders  of  quarterly 
dues.  But  whether  the  amount  derivable  from  such  source 
would  be  sufficient  to  enable  it  so  to  do  is  a  matter  of  con- 
jecture. 

Upon  the  entire  record  we  think  the  court  was  right  in 
decreeing  a  dissolution  of  the  corporation  and  appointing 
a  receiver  to  wind  up  its  affairs. 

Affirmed. 

Scott,  C.  J.,  and  Dunbab,  Anders  and  Reavis,  JJ., 
concur. 


[No.  2826.  Decided  February  5, 1896.] 

Louisa   M.   Kellogg,  AppellarU^  v.  Nellie  S.  Cook, 

Respondent 

APPEAL  —  HARMLESS  ERROR  —  DKLIVERY   OF  DEED  —  EYIDBKCB. 

A  judgment  wiU  not  be  reversed  because  of  error  In  giving  or 
refusing  instructions  when  the  verdict  rendered  is  manifestly  in 
accordance  with  the  evidence. 

The  recording  of  a  deed  which  Imposes  an  obligation  upon 
the  grantee  to  assume  and  pay  a  pre-existing  mortgage,  is  not 
prima  facie  evidence  of  the  delivery  and  acceptance  of  the  deed. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Jesse  Abthur,  Judge.    Afltened, 

D.  W.  Henley y  and  Penton  &  Saunders,  for  appellant: 
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Where  the  deed  is  made  with  the  grantee's  knowledge 
and  consent,  and  especially  where  such  grantee  accepts  the 
benefits,  he  takes  the  title  subject  to  such  restrictions  and 
npon  such  conditions  as  the  grantor  imposes,  and  in  such 
case  the  grantee  is  bound  by  the  clause  of  assumption. 
Devlin,  Deeds,  §§  1076,  1077.  In  such  case,  oral  evidence 
is  inadmissible  to  establish  that  the  grantee  had  never 
agreed  to  assume  and  pay  the  mortgage,  nor  authorized  or 
knew  of  the  insertion  of  such  agreement  in  the  deed.  Dev- 
lin, Deeds,  §  1065;  Coolidge  v.  Smithy  129  Mass.  554. 
It  is  an  elementary  rule  of  law  that  every  person  is  pre- 
sumed to  read  the  deed  under  which  he  holds,  and  a  fail- 
ure to  read  certain  recitals  contained  in  the  deed  cannot 
avail  him  as  a  defense  when  it  is  sought  to  charge  him 
with  notice.  Devlin,  Deeds,  §§  1000,  1002 ;  Hamilton  v. 
Nutty  34  Conn.  501. 

-B.  J.  Dansofiy  for  respondent: 

A  person  is  not  bound  by  a  statement  in  a  deed  that 
he  assumes  and  agrees  to  pay  another's  debt  of  which  he 
has  never  heard.    In  order  to  create  such  liability,  plain- 
tiff must  show  by  a  clear  preppnderance  of  the  evidence 
that  the  deed  was  delivered  and  that  the  obligation  was 
intended  by  the  one  and  knowingly  assumed  by  the  other. 
Stuart  v.Hervetfy  68  N.  W.  1032;    Elliott  v.  Sachett,  108 
U.  S.  141  (Book  27,  L.  C.  P.  Co.  678).    If  a  deed  is  made 
-without  the  grantee's  knowledge  or  consent,  he  naturally 
caxmot  be  bound  by  an  obligation  which  the  grantor  desired 
to  impose,  but  which  the  grantee  never  agreed  to  assume. 
In  such  a  case  a  grantee  is  not  bound  by  a  clause  of  assump- 
tion, when  he  repudiates  the  deed  as  soon  as  he  learns  of 
its  existence.    2  Devlin,  Deeds,  §  1077;    Stevens  Institute 
V.  Sheridan^  30  N.  J.  Eq.  23;    Culver  v.  Badger,  29  N.  J. 
Eq.  74. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  complaint  in  this  action  alleges  that 
in  October,  1889,  one  Josephine  Gibbs  executed  to  the 
plaintiff  (appellant)  a  mortgage  on  lots  5  and  6,  block  36, 
in  Kailroad  addition  to  the  city  of  Spokane  to  secure  the 
payment  of  the  sum  of  $7,000.  That  thereafter  the  defend- 
ant (respondent  here)  purchased  the  property  from  the  said 
Josephine  Gibbs  and  assumed  and  agreed  in  her  deed  of 
purchase  to  pay  off  the  said  mortgage;  that* said  deed  of 
purchase  was  accepted  by  the  defendant  and  filed  for  rec- 
ord and  thereafter  recorded  in  the  ofBce  of  the  auditor. 
This  action  is  upon  the  assumption  clause  contained  in  the 
deed.  The  answer  denied  the  material  allegations  of  the 
complaint  and  pleaded  affirmatively  a  former  adjudication, 
but  the  affirmative  plea  was  abandoned  on  the  trial.  From 
a  judgment  entered  upon  the  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial  the  plaintiff  has 
appealed.  There  are  twenty-eight  specific  assignments  of 
error  set  out  in  the  brief  of  appellant,  and  they  relate  en- 
tirely to  rulings  of  the  court  in  receiving  and  exclud- 
ing evidence  at  the  trial,  and  to  instructions  given  and 
refused.  Without  specifically  referring  to  them  we  think  it 
sufficient  to  say  that  no  error  was  committed  in  the  vari- 
ous rulings  of  the  trial  court  in  regard  to  the  admission  or 
exclusion  of  evidence.  We  have  carefully  examined  and 
considered  the  evidence  given  at  the  trial,  and  as  a  re- 
sult we  are  unanimously  of  the  opinion  that  the  verdict 
was  right,  and  that  the  judgment  entered  upon  it  must  be 
affirmed,  without  regard  to  whether  technical  error  was 
committed  by  the  court  in  charging  the  jury.  The  rule 
established  in  this  state — and  generally  followed  elsewhere 
— ^is  that  "a  judgment  will  not  be  reversed  because  of  eiv 
ror  in  giving  or  refusing  instructions,  when  the  verdict 
rendered  is  manifestly  in  accordance  with  the  evidence" 
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(Davis  V.  OiUiamy  14  Wash.  206,  44  Pac.  119),  and  we 
have  been  unable  to  find  any  evidence,  or  offer  of  evidence, 
tending  to  show  that  the  respondent  ever  accepted  the 
deed  containing  the  assumption  clause,  or  that  it  was  ever 
delivered  to  her  or  to  any  agent  authorized  to  receive  it. 

^he  recording  of  a  deed  which  imposes  an  obligation 
upon  the  grantee  to  aasxune  and  pay  a  pre-existing  mort- 
gage IB  not  prima  facie  evidence  of  its  delivery  and  accept- 
ance, though  it  may  be  such  evidence  when  the  deed  does 
not  establish  any  contract  against  the  grantee."  1  Jones, 
Mortgages,  §  762. 

See,  also,  Thompson  v.  Dearborn^  107  HI.  87. 

The  contention  of  the  respondent  at  the  trial  was  that 
she  paid  to  Mrs.  Houghton  (a  real  estate  dealer  in  the  city 
of  Spokane,  and  agent  of  Mrs.  Gibbs,  the  owner)  a  sum  of 
money  for  an  option  upon  a  quarter  interest  in  the  proper- 
ty; that  Mrs.  Essig  also  purchased  a  quarter  interest  and 
Miss  Koyes  a  half  interest;  that  respondent  never  author^ 
ized  Mrs.  Houghton  or  any  one  else  to  receive  a  deed  or  to 
assimie  any  personal  liability  on  account  of  the  plaintiff's 
mortgage.  We  think  the  great  weight  of  the  evidence  sup- 
ports her  contention,  and  that,  had  the  verdict  been  in  ap- 
pellant's favor,  it  would  have  been  the  duty  of  the  trial 
court  to  have  set  it  aside  as  against  the  evidence  in  the 
case.  In  this  view,  it  becomes  unnecessary  to  determine 
-whether  there  was  error  in  the  charge,  but,  considered  as  a 
whole,  we  think  it  was  not  unfavorable  or  prejudicial  to  the 
appellant,  and  the  judgment  must  be  affirmed. 

Scott,  C.  J.,  and  Dunbar,  Anders  and  Re  avis,  JJ., 
concur. 
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(No.  2724.    Decided  February  0, 1898.] 

Jambs  T.  Anderson  et  al.,  Appellants,  v.  W.  H.  Car- 
others  et  aL,  Respondents. 

PLBI>OB  —  NEGLIOBNCK  OF  PLBDOBB  —  UABILITY. 

A  pledgee  Is  liable  for  the  damage  reBulting  from  unreasonable 
delay  In  marketing  liveetock  wbich  has  been  pledged  for  the 
security  of  a  debt  due  from  the  pledgor,  but  upon  the  condition 
that  the  stock  should  be  sold,  the  proceeds  applied  to  the  ex- 
tinguishment of  the  debt  and  expenses  of  sale  and  any  balance 
remaining  paid  over  to  the  pledgor. 

Appeal  from  Superior  Court,  Kittitas  County. — ^Hon. 
John  B.  Davidson,  Judge.    Affirmed. 

Ralph  Kauffmany  for  appellants. 

Edward  Pruyn^  and  H.  J.  Snivdy^  for  respondents: 

The  allegation  is  made  in  the  counter-claim  that  the 
plaintiffs  undertook  to  market  these  sheep.  The  law  im- 
plies, no  time  being  fixed,  that  they  shall  do  it  as  reasona- 
ble and  prudent  men  and  within  the  time  such  a  man  would 
act  in.  It  was,  therefore,  proper  to  admit  the  contract  and 
all  other  evidence  showing  the  circumstances  surrounding 
the  parties  and  the  property  and  the  indebtedness,  when 
the  contract  was  made.  Schouler,  Bailments  (2d  ed.), 
§§  206-208;  Hayes  v,  Paul,  88  Am.  Dec.  669;  Lucketts 
V.  Townsendy  49  Am.  Dec.  785;  Second  National  Bank 
V.  Sproaty  56  K  W.  254;  O'Brien  v.  MoffUty  138  Ind. 
660  (86  Am.  St.  Kep.  666);  Montague  v.  Stelts,  37  S.  C. 
200  (34  Am.  St.  Rep.  786);  First  National  Bank  r. 
0' Connelly  84  Iowa,  377  (35  Am.  St  Rep.  313);  Bowling 
V.  Bowling y  2  Colo.  App.  28.  It  has  been  held  in  the  case 
of  Cooper  v.  Simpsony  16  ALm.  St.  Rep.  667  (4  L.  R.  A. 
194),  that  a  contract  of  pledge  may  make  it  the  duty  of 
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the  pledgee  to  sell  within  a  specified  time;  and  his  failure 
so  to  do  renders  him  liable  to  the  pledgor.  While  no  time 
has  been  fixed  in  the  contract  in  the  case  at  bar  in  terms^ 
and  while  we  insist  that  a  proper  construction  means  that 
the  sale  should  be  immediately,  yet  if  the  court  does  not 
adopt  this  view,  the  view  must  be  adopted  that  the  sale 
was  to  have  taken  place  within  a  reasonable  time,  and  we 
submit  that  thirty  days'  time  is  too  long  for  these  people 
to  leave  the  matter  of  marketing  these  animals  without  at- 
tentipn.  Many  are  the  cases  holding  pledgees  liable  for 
failing  to  collect  a  debt  promptly,  even  where  the  duty  was 
by  implication.  Among  these  cases  are  Wheeler  v.  New- 
bould,  16  N.  Y.  392;  Overlook  v.  Hills,  8  Me.  383;  May 
V.  Sharpy  49  Ala.  140;  Reeves  v.  Plough,  41  Ind.  204; 
Ooodall  V.  Richardson,  14  N.  H.  567. 

The  opinion  of  the  court  was  delivered  hy 

DuNBAE,  J. — The  appellants  sued  upon  a  promissory  note. 
The  respondents  answered,  denying  the  responsibility  of 
the  firm  in  the  execution  of  the  note,  and  set  up*certain 
facts  constituting  a  coimter-claim,  to-wit:    that  the  defend- 
ants were  indebted  to  them  for  a  balance  due  upon  a  sale 
of  sheep  made  by  them  to  the  defendants;    that  the  de- 
fendants had  given  to  the  plaintiffs  a  bill  of  sale  of  1900 
head  of  sheep  in  August,  1893,  said  sheep  then  being  at 
Trevor,  "Wisconsin;    that  the  plaintiffs  took  possession  of 
said  sheep  thereunder  as  security  for  the  balance  due  them 
on  the  note;    that  the  sheep  were  to  be  put  on  the  market 
and  sold,  and  plaintiffs  were  to  retain  from  the  proceeds  the 
amoiint  of  their  claim  and  pay  the  balance  to  defendants; 
alleged  negligence  on  the  part  of  the  plaintiffs  in  selling 
said  sheep,  failure  to  care  for  them  properly  while  they 
i^ere  in  the  possession  of  the  plaintiffs;    that  by  reason  of 
the  carelessness,  negligence  and  wrongful  acts  of  the  plain- 
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tiffe,  the  sheep  were  not  sold  until  the  market  had  fallen, 
and  the  cost  for  their  keeping  had  become  very  great;  and 
that  by  reason  of  the  negligenoe,  carelessness  and  wrong- 
doing aforesaid,  the  defendants  had  been  damaged  in  the 
sum  of  $4,000.  It  is  urged  by  the  appellants  that  the  court 
erred  in  admitting  in  evidence  in  support  of  defendants' 
counter-claim  the  written  agreement  called  the  bill  of  sale. 
The  ground  of  plaintiffs'  objection  was  that  the  counter- 
claim did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  real  objection  here  must  go  to  the  pleadings, 
for  if  there  was  sufficient  in  the  pleadings  to  constitute 
a  cause  of  action  the  bill  of  sale  could  be  introduced  proper- 
ly as  evidence  tending  to  support  the  allegations  of  the 
answer  by  showing  the  circumstances  surrounding  the 
parties  when  the  contract  was  made,  and  the  obligations  of 
the  plaintiffs  imder  the  pleadings.  I^ere  was  no  demurrer 
to  the  affirmative  answer,  and  an  objection  was  virtually 
raised  to  the  pleadings  by  the  objection  to  the  admission  of 
this  testimony.  It  would  have  been  better  practice,  if  the 
affirmative  answer  did  not  state  sufficient  to  constitute  a  de- 
fense to  the  action,  to  have  demurred  to  the  same,  but,  con- 
sidering the  objection  to  the  testimony,  we  do  not  think 
that  the  cases  cited  by  the  appellant  sustain  his  contention. 
This  is  not  the  ordinary  case  of  the  pledgor  and  pledgee 
(after  the  pledgor's  default)  under  an  agreement  that  on 
such  default  the  pledgee  may  sell  the  pledged  property  and 
pay  himself  out  of  the  proceeds,  under  which  circumstance 
it  has  sometimes  been  held  that  the  pledgee  is  liable  only 
for  such  wilful  default  as  will  show  an  intent  to  injure  or 
defraud  the  pledgor. 

The  first  case  cited  by  the  appellant,  Durant  v,  Euisteiny 
35  How.  Pr.  223,  is  a  case  of  this  kind.  This  was  a  sale 
of  stock  which  was  placed  in  the  hands  of  the  pledgees  as 
collateral  security,  below  the  market  price,  and  there  was  no 
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obligation  on  the  part  of  the  pledgee  there  to  do  anything 
but  to  sell  the  stock,  but  here  the  answer  shows  an  entirely 
different  case.  The  property  pledged  here  was  live  stock, 
which  required  the  exercise  of  discretion  in  sustaining  it 
and  every  day  that  it  remained  unsold  added  an  additional 
expense  which  destroyed  its  value,  and,  in  addition  to  the 
allegations  of  the  complaint  that  the  sheep  were  not  sold 
when  they  should  have  been  sold,  it  is  also  alleged  that 
they  were  not  properly  fed  and  cared  for. 

The  citation  from  Jones  on  Pledges,  §  735,  while  assert- 
ing the  doctrine  of  the  case  just  cited,  concludes: 

^Ht  must  appear  that  there  was  an  intent  to  injure  the 
pledgor,  or  that  there  was  such  recklessness  shown,  in  the 
mode  or  time  of  selling,  that  such  intent  might  be  in- 
ferred.*' 

We  think  the  answer  in  this  case  alleges  a  state  of  facts 
from  which  this  intent  might  be  inferred. 

In  Whitin  v.  Paul,  13  R.  I.  40,  it  was  held  that  while 
the  pledgee  of  certain  promissory  notes  was  not  bound  to 
forecast  the  market  for  the  pledgor  yet  he  was  bound  to 
use  reasonable  and  ordinary  diligence  in  realizing  their 
value,  but  was  not  bound  to  exercise  extraordinary  care. 

Schouler  on  Bailments  and  Carriers,  in  section  206,  con- 
denses the  rule  into  the  following  expression. 

^he  true  idea  to  be  conveyed  is,  that  the  parties  must 
be  presumed  to  have  contracted  for  applying  the  collateral 
in  the  manner  which  best  consists  with  the  rights  of  both," 

and  the  authorities  amply  sustain  this  announcement. 

We  think  it  plainly  appears  from  the  allegations  of  the 
answer  in  this  case  that  the  plaintiffs  did  not  apply  the  col- 
lateral in  the  manner  which  best  consisted  with  the  rights 
of  the  defendants,  which  could  have  been  done,  without  in- 
terfering with  any  rights  of  their  own. 

The  second  assignment,  that  the  court  erred  in  permit- 
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ting  the  witness  George  Wright  to  testify  over  the  objec- 
tion of  plaintiffs'  counsel  concerning  the  market  price  for 
sheep  between  the  date  of  the  agreement  and  September 
13,  1893,  faUs  within  the  objection  just  discussed. 

Several  errors  are  alleged  in  relation  to  the  instructions 
of  the  jury,  but  the  record  discloses  the  fact  that  no  ex- 
ceptions were  taken  to  the  instructions  given  or  to  the  re- 
fusal of  the  court  to  give  instructions  asked  by  the  appel- 
lants.   They  will  therefore  not  be  considered  by  this  court. 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Andkks,  Gordon  and  Reavis,  JJ., 
concur. 


(No.  28  V2.    Decided  February  10. 1898.] 

'•20  ^  Clarence  Cunningham,  Respondent^  v.  Spokane  Hy- 

,21  ^  DRAULic  Company,  Appellant. 

ACTION     ON     FOREIGN     JUOQMBNT  —  JCBIBDICTION    OVBE    DKrBNDANT  — 
WHAT  JUDGMENT  ROLL  MUST  SHOW — BVIDKNCB  OF  8BBV1CB. 

In  an  action  upon  a  judgment  obtained  in  another  state, 
proof  of  jurisdiction  over  the  person  of  defendant  in  the  former 
action  is  inadmissible  where  the  judgment  roU  itself  does  not 
show  service  of  process  or  an  appearance  by  defendant  in  the 
action  in  which  the  judgment  had  been  obtained. 

A  sheriff's  return  of  service  of  summons  reciting  merely  that 
he  personally  served  same  on  a  certain  individual,  "as  agent  of 
the  defendant  corporation,"  is  insufficient  to  show  jurisdictioa 
over  a  foreign  corporation,  when  the  statute  provides  for  the 
appointment  by  such  corporation  of  some  person  residing  in  the 
county  in  which  the  principal  place  of  business  of  such  foreign 
corporation  within  the  state  is  conducted  upon  whom  process 
may  be  served,  which  appointment  must  be  filed  in  the  office 
of  the  secretary  of  state  and  of  the  clerk  of  the  court  for  such 
coimty,  since  the  sheriffs  return  must  describe  an  agent  within 
the  meaning  of  the  statute,  where  words  of  description  are  on- 
ployed  therein. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  £.  Biohabdson,  Judge.    Beversed. 

H.  M.  Stephens^  for  appellant. 

W,  B.  Heybumy  and  T.  H.  Bartletty  for  respondent . 

The  opinion  of  the  court  was  delivered  by 

Beayis,  J. — ^The  question  for  consideration  in  this  case 
is  the  validity  of  a  judgment  in  favor  of  plaintiff  against 
defendant  (appellant  here),  entered  in  the  district  court  of 
the  state  of  Idaho.    This  action  was  commenced  by  plain- 
tiff (respondent  here),  in  the  superior  court  of  Spokane 
county,  upon  a  judgment  from  the  state  of  Idaho.     The 
certified  record  of  the  proceedings  and  the  judgment  roll 
from  the  district  court  of  Idaho  were  tendered  in  evidence 
by  plaintiff  in  support  of  the  action  founded  thereon  and 
its  reception  objected  to  by  defendant,  upon  the  ground 
that  the  purported  record  showed  upon  its  face  that  defend- 
ant was  a  non-resident  of  Idaho  at  the  date  of  the  service 
of  summons,  and  the  record  did  not  affirmatively  show  that 
the  court  had  jurisdiction  of  the  defendant;    that  the  facts 
disclosed  by  the  record  tendered  were  not  enough  to  con- 
fer jurisdiction  on  the  court.    An  inspection  of  the  rec- 
ord tendered  discloses  that  the  defendant  was  a  foreign  cor- 
poration, that  is,  organized  under  the  laws  of  this  state,  and 
doing  business  in  Idaho.    The  complaint  in  this  action  al- 
leges that  the  district  court  of  the  first  judicial  district  of 
Idaho  for  Shoshone  county,'  is  a  court  of  general  jurisdic- 
tion, duly  created  and  organized  under  the  laws  of  Idaho, 
but  the  complaint  does  not  set  out  the  laws  of  Idaho  relat- 
ing to  service  upon  foreign  corporations.     It  is  true,  as 
maintained  by  respondent,  that  judgments  of  a  court  of 
general  jurisdiction  presume  jurisdiction,  but  this  presump- 
tion of  jurisdiction  extends  only  to  persons  within  the  ter- 
ritorial jurisdiction  of  the  court. 
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"  Wherever  it  appears  from  the  inspection  of  the  record 
of  a  court  of  general  jurisdiction  that  the  defendant,  against 
whom  a  personal  judgment  or  decree  was  rendered,  was, 
at  the  time  of  the  alleged  service,  without  the  territorial 
limits  of  the  court,  and  thus  beyond  the  reach  of  its  pro- 
cess, and  that  he  never  appeared  in  the  action,  the  presump- 
tion of  jurisdiction  over  his  person  ceases,  and  the  burden 
of  establishing  the  jurisdiction  is  cast  upon  the  party  who 
invokes  the  benefit  or  protection  of  the  judgment  or  de- 
cree."   2  Black,  Judgments,  §§  895,  896,  910. 

This  rule  applies. to  foreign  corporations  as  well  as  to 
natural  persons.  2  Black,  Judgments,  §  910;  6  Thomp- 
son, Commentaries  on  the  Law  of  Corporations,  §  7506. 

The  return  of  service  of  sunmions  made  by  the  sheriff  of 
Shoshone  county,  Idaho,  in  the  record  recites  that  he  per- 
sonally served  the  same  on  Jesse  Coulter,  as  agent  of  the 
defendant  corporation,  being  the  defendant  named  in  the 
summons.  The  defendant,  in  its  answer,  has  set  out  cer- 
tain portions  of  the  laws  of  Idaho,  relating  to  the  service 
of  summons  on  foreign  corporations  (subd.  2,  sec.  4144, 
Kev.  Stat.  Idaho),  as  follows: 

'If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier  or 
secretary  within  this  territory  to  such  agent,  cashier  or 
secretary,  or  to  any  station,  ticket  or  other  agent  of  such 
corporation  transacting  business  thereof  in  the  coimty 
where  the  action  is  commenced,  and  if  there  is  no  such 
agent  in  said  county,  then  service  may  be  had  upon  any 
such  agent  in  any  other  county." 

And  also  section  2653  of  the  same  statutes  as  follows: 

**Every  corporation  not  created  under  the  laws  of  this 
territory,  doing  business  in  this  territory,  must  within  three 
months  after  the  passage  of  this  title,  or  from  the  time  of 
commencement  to  do  business  in  this  territory,  designate 
some  person  residing  in  the  county  in  which  the  principal 
place  of  business  of  such  corporation,  in  this  territory,  is 
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conducted^  upoii  whom  process  issued  by  authority  of,  or 
under  any  law  of  this  territory,  may  be  served  and  with- 
in the  time  aforesaid  must  file  such  designation  in  the  office 
of  the  secretary  of  the  territory,  and  in  the  office  of  the 
clerk  of  the  district  court  for  such  county,  and  a  copy  of 
Biich  designation  certified  by  either  of  said  officers  must  be 
evidence  of  such  appointment;  and  it  is  lawful  to  serve 
<m  such  person,  so  designated,  any  process  issued  as  afore- 
said, and  such  service  must  be  deemed  a  valid  service 
thereof." 

Respondent  tendered  in  evidence  on  the  trial  in  the 
superior  court  what  purported  to  be  a  copy  of  the  designa- 
tion of  Jesse  Coulter,  as  agent  for  the  defendant  corpora- 
tion under  the  above  statute  certified  as  of  record  in  the  dis- 
trict court,  where  the  purported  judgment  was  rendered, 
but  not  a  part  of  the  proceedings  in  the  cause.  The  desig- 
nation of  agent  so  certified  was  received  by  the  superior 
court  over  the  objection  of  defendant.  We  do  not  think 
this  certificate  was  a  part  of  the  record  of  the  judgment, 
or  of  the  record  of  the  court  in  which  the  judgment  was 
rendered.  The  judgment  roll  itself  must  affirmatively 
show  jurisdiction  in  this  class  of  cases.  In  6  Thompson  on 
Law  of  Corporations,  §  7545,  it  is  said: 

*Tlie  sheriff,  in  his  return,  must  describe  an  agent,  either 
within  the  language,  or  at  least  within  the  meaning,  of  the 
governing  statute,  where  words  of  description  are  employed 
therein." 

Haley  v.  Hannibal  &  St.  J.  R.  JB.  Co.,  80  Mo. 
112;  TaUman  v.  Baltimore  &  0.  R.  R.  Co.^  45  Fed.  156; 
Dickerson  v.  Burlington  &  M.  R.  R.  Co.y  43  Kan.  703  (23 
Pac.  936);  Chicago  Planing  Mill  Co.  v.  Merchants^  Nat. 
Banky  86  HI.  587 ;  Southern  Building  &  Loan  Ass^n.  v. 
HaUum,  59  Ark.  583  (28  S.  W.  420). 

Where  the  record  of  a  judgment  obtained  in  another 
state  does  not  show  service  of  process  or  an  appearance  by 
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the  defendant  against  whom  suit  is  brought  on  said  judg- 
ment in  another  state,  such  record  is  inadmissible  in  evi- 
dence, if  objected  to.  12  Am.  &  Eng.  Enc.  Law,  pp.  148v, 
148w. 

The  case  of  Ritchie  v.  Carpenter,  2  Wash.  512  (26  Am. 
St.  Eep.  877,  28  Pac.  380),  cited  by  respondent,  is  not  in 
point  here.  It  was  there  held,  ''in  an  action  upon  a  judg- 
ment of  a  court  of  record  of  another  state,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that 
it  is  a  court  of  general  jurisdiction;  and  the  recitals  in  the 
record  of  such  court  of  the  jurisdiction  acquired  over  de- 
fendant's person  in  that  proceeding  are  prima  facie  evi- 
dence thereof,"  but  in  this  case  the  record  discloses  that 
the  personal  service  was  made  upon  the  defendant,  a  resi- 
dent of  the  state. 

The  judgment  of  the  superior  court  is  reversed. 

Scott,  C.  J.,  and  Dunbab,  Gordon  and  Anders,  JJ., 
concur. 


I  No.  2772.  Decided  February  1 1. 1898.  | 

Gborgb  J.   WiLLEY  et  al.f  Appellants,  v.  Joseph  E. 

Nichols  et  aZ.,  Respondents. 

MISJOINDER  OF   GAU8BS  —  ACTION   ON  BOND  AND  FOR   DAMAGES. 

An  action  against  the  principal  and  sureties  upon  an  in- 
junction bond  for  the  penalty  therein  named  and  against  the 
principal  in  a  further  sum  for  maliciously  instituting  the  In- 
junction proceeding  for  the  purpose  of  harassing  and  injuring 
plaintiffs  is  demurrable  on  the  ground  of  misjoinder  of  actions, 
one  being  based  on  contract,  the  other  in  tort 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
E.  D.  Benson,  Judge.    Affirmed. 
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BaUinger,  Ronald  &  BattUy  and  8.  M.  Shipley ^  for  ap- 
pellants. 

John  E.  HumphrisSy  W.  E.  Humphrey ^  and  E,  P.  Ed- 
seny  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

RBAviSy  J. — ^Plaintiffs  commenced  an  action  against  de- 
fendants upon  an  injunction  bond  executed  by  defendant 
Kichols  as  principal  and  Phipps  and  Parker  as  sureties  in 
the  sum  of  $200.    The  bond  was  executed  in  consideration 
of  the  issuance  of  a  temporary  injunction  in  a  suit  then  in- 
stituted by  Nichols  against  the  plaintiff  Gteorge  J.  Willey. 
Afterwards  the  injunction  was  dissolved  because  wrongful- 
ly issued  and  plaintiffs  in  this  action  allege  that  they  were 
damaged  in  the  simi  of  $1,500  by  reason  of  the  issuance 
of  the  writ  of  injunction.    They  further  allege  that  the  de- 
feTid.aut  Nichols,  who  as  plaintiff  procured  the  writ,  "wil- 
fully and  maliciously  and  with  intent  to  harass  and  injure 
plaintiffs  and  each  of  them,  instituted  the  action  and  sued 
out  the  injunction.''     Plaintiffs  in  this  action  seek  to  re- 
cover the  sum  of  $1,550  against  Nichols  for  his  wilful  and 
malicious  prosecution  of  his  action  and  issuance  of  the  in- 
junction therein,  and  also  seek  to  recover  the  $200  penal- 
ty of  the  bond  against  all  the  defendants.    Defendants  de- 
murred to  the  complaint  upon  two  grounds;    first,  that  two 
causes  of  action  are  improperly  united,  one  upon  a  bond 
and  the  other  on  a  bond  and  for  damages,  and  second,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause   of  action.     The  superior  court  sustained   the  de- 
murrer upon  the  first  ground,  the  improper  union  of  two 
causes  of  action.    The  cause  of  action  against  Nichols  may 
be  viewed  as  essentally  one  for  malicious  prosecution,  t.  e.y 
for  the  groundless  institution  and  prosecution  of  the  suit 
-without  probable  cause.    The  common  law  did  not  give  this 
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action  merely  on  the  ground  that  the  former  plaintiff  may 
have  heen  unable  to  establish  a  claim  asserted  by  a  suit,  al- 
though the  decision  of  that  suit  might  conclusively  deter- 
mine the  injustice  and  wrongfulness  of  his  claim.  It  al- 
lowed every  man  to  pursue  his  claims  by  the  established 
remedies  subject  to  no  other  burthens  or  penalties  but  such 
as  were  incident  to  the  remedies  themselves  in  case  of  fail- 
ure, unless  he  had  resorted  to  them  not  only  without  such 
actual  grounds  as  would  insure  success,  but  without  even 
probable  cause  or  ground  for  the  proceeding,  and  therefore 
presumably  for  the  mere  purpose  of  harassing  or  injuring 
the  other  party,  either  in  respect  to  his  life,  liberty,  proper- 
ty or  reputation,  and  the  principle  is  the  same  whether 
the  malicious  proceeding  be  a  criminal  prosecution  or  a  civil 
suit.  In  either  case  the  wrong  consists  not  merely  in  the 
falsity  and  consequent  injustice  of  the  charge  or  claim,  but 
in  its  being  made  by  legal  proceeding  without  probable 
cause,  and  therefore,  as  the  law  decides,  from  malicious  mo- 
tives alone.  It  is  questionable  whether  there  is  a  sufficient 
negative  of  probable  cause  in  the  allegations  of  the  com- 
plaint to  state  a  cause  of  action  against  ^N'ichols  for  malici- 
ously procuring  the  writ  of  injunction,  but  it  is  not  material 
to  determine  the  sufficiency  of  these  allegations  now.  Tlie 
cause  of  action  stated  on  the  injimction  bond  is  upon  a 
contract  to  pay  all  damages  which  the  defendant  in  the 
original  suit  might  sustain  by  reason  of  the  injunction  if 
wrongfully  issued,  not  exceeding  the  penalty,  and  these 
damages  for  the  wrongful  issuance  of  the  injimction  are 
recoverable  without  reference  to  the  motives  inducing  the 
plaintiff  to  commence  the  action  or  procure  the  injunction. 
The  cause  of  action  which  plaintiffs  endeavor  .to  state 
against  the  defendant  Nichols  for  his  malicious  acts  in  pro- 
curing the  injunction  is  founded  upon  a  tort.  The  cause 
of  action  stated  against  the  three  defendants  upon  the  bond 
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arises  upon  the  contract  set  out  in  the  bond  and  thej  can 
not  properly  be  united  in  this  action.  The  superior  court 
correctly  sustained  the  demurrer.  Adams  v.  Stevens,  27 
N.  Y.  Supp.  993;  McKenzie  v.  Hatton,  29  N.  Y.  Supp. 
18;  Nichols  v.  Drew,  94  N.  Y.  22;  Chipman  v.  Palmer, 
77  K  Y.  51  (33  Am.  Rep.  566);  Zom  v.  Zorn,  38 
Hun,  67. 

The  judgment  is  ai&rmed. 

Scott,  C.  J.,  and  Andebs,  Dunbar   and   Gordon,  JJ., 
concur. 


[No.  2806.    Decided  February  14, 1898.] 

The  State  op  Washington  on  the  Relation  of  Kittie    \^.  J2i 

d20o80 

Qrady,    Respondent,  J,  M.  Lockhart,  as   Justice  of  |^  ^j 
the  Peace,  Appellant. 

VTRIT     OF     REVIEW    TO    JUSTICE    OF     THE    PEACE  —  SCOPE  OF   8UPEBI0R 
COUBT's  judgment  —  VACATION  OF  JUDGMENr— rQROUNDB. 

Where  the  action  of  a  justice  of  the  peace  in  denying  a 
motion  for  a  change  of  venue  is  brought  before  the  superior 
court  by  the  issuance  of  a  writ  of  review,  it  is  error  for  the 
Buperior  court  to  give  judgment  upon  any  other  question  than 
the  allege(^  error  of  the  justice  in  not  granting  the  change  of 
venue. 

A  petition  for  a  writ  of  review  does  not  state  facts  sufficient 
to  ^warrant  its  issuance,  when  it  does  not  appear  from  the  facta 
alleged  in  the  petition  that  the  defendant  has  a  meritorious 
defense  to  the  action  and  that  injury  would  result  to  him,  if 
the  case  were  allowed  to  proceed;  for  this  purpose  a  general 
alleeration  of  resulting  injury  is  not  sufficient,  but  the  facta 
must  be  stated  so  that  the  court,  in  the  exercise  of  its  discretion, 
may  properly  determine  whether  injury  would  follow  the  action 
complained  of. 

The  action  of  a  court  in  vacating  its  judgment  is  erroneous, 
when  the  only  ground  therefor  was  that  it  had  not  come  into 
possession  of  plaintiff's  brief  prior  to  the  time  when  judgment 
was  rendered. 
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Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
Jambs  G.  MoClioton,  Judge.    Reversed. 

A.  W.  BuddresSj  for  appellant: 

The  petition  for  a  writ  of  certiorari  must  show  that  the 
unlawful  action  of  the  inferior  court  has  resulted  or  will 
result  injuriously  to  individual  rights.  2  Spelling,  Extra- 
ordinary Relief,  §  1992;  Johnson  v.  Supervisors,  61  Iowa, 
89;  Woodworth  v.  Oibbs,  61  Iowa,  898;  Criswell  r. 
Richter,  13  Tex.  18;  Rand  v.  Tohie,  82  Me.  450;  Uar- 
rian  v.  Chipp,  25  HI.  575. 

The  writ  of  certiorari  is  not  a  writ  of  right,  but  will  be 
granted  or  denied  in  the  discretion  of  the  court,  according 
to  the  circumstances  of  each  particular  case,  as  justice  may 
require.  Keys  v.  Marin  County,  42  Cal.  252;  People 
V.  Andrews,  52  N.  Y.  445;  People  v.  Hill,  65  Barb.  435; 
People  V.  Utica,  65  Barb.  9;  2  Spelling,  Extraordinaiy 
ReUef,  §  1906. 

On  the  proposition  that  the  superior  court  should  have 
remanded  the  case  to  the  justice  with  direction  to  grant  a 
change  of  venue,  instead  of  absolutely  terminating  the  case 
without  recourse,  counsel  cites  Alderson  v.  CommissionerSy 
32  W.  Va.  454  (9  S.  E.  863);  2  Spelling,  Extraordinary 
Relief,  §  2044;  Laws  1895,  p.  115,  §  2  (Bkl.  Code, 
§  5739). 

Robert  W.  Jennings,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  appeal  by  the  defendant  J.  M. 
Lockhart,  a  justice  of  the  peace,  from  a  judgment  rendered 
by  the  superior  court  of  Jefferson  county  vacating  and  an- 
nulling a  judgment  rendered  by  the  defendant  as  justice  of 
the  peace  in  favor  of  A.  W.  Buddress  in  the  case  of  A.  W. 
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BuddresSy  plaintifP^  v.  Kitlie  Oradyy  defendant.    The  ac- 
tion was  commenced  by  Buddress    before    the    appellant 
Lockhart,  as  justice  of  the  peace  of  the  Port  Townsend  pre- 
cinct^  Jefferson  county,  to  collect  an  attorney's  fee  alleged 
to  be  due  said  Buddress  from  said  Kittie  Grady.     On  the 
return  day  of  the  notice  defendant  appeared  by  her  attor- 
ney before  a  justice  of  the  peace,  and,  as  the  return  of  the 
justice  shows,  after  having  moved  the  court  for  a  continu- 
ance, which  was  refused,  announced  that  she  was  ready  for 
trial.    Subsequently  she  asked  for  a  change  of  venue,  and 
the  justice  held  that  the  motion  for  a  change  of   venue 
came  too  late,  and  refused  the  same.    The  defendant  Grady, 
as  relator,  filed  a  petition  in  the  superior  court  in  the  name 
of  the  state  of  Washington  as  plaintiff,  against  the  justice  of 
the  peace  as  defendant,  for  a  writ  of  review  to  annul  the 
judgment  rendered  by  the  justice.    The  petition  was  asked 
on  the  ground  that  the  judgment  rendered  was  void  for 
the  reason  that  the  justice  had  not  granted  the  motion  for 
a  change  of  venue.    A  demurrer  to  the  petition  was  inter- 
posed and  was  overruled.     The  justice  then  made  his  re- 
turn to  the  writ  and  upon  the  return  filed  his  motion   to 
quash  the  writ,  for  the  reason,  among  others,  that  the  peti- 
tion for  the  writ  of  review  did  not  state  facts  sufficient  to 
ontitle  plaintiff  to  any  relief.   After  a  consideration  of  the 
motion  the  superior  judge  in  open  court  rendered  a  judg- 
ment in  the  certiorari  case  granting  the  motion  to  quash, 
and  for  judgment  upon   the  return,   and  dismissed    the 
certiorari  proceedings.     Subsequently,  and  after  the  time 
for  filing  a  motion  for  a  new  trial  had  expired,  the  relator 
filed  a  petition  to  vacate  the  judgment  which  the  court  had 
entered  dismissing  the  certiorari  proceedings,  which  peti- 
tion was  sustained  by  the  court,  and  the  judgment  vacated, 
and  upon  trial  of  the  cause  the  court  sustained  the  writ  of 
review  theretofore  issued  and  adjudged  that  the  judgment 
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rendered  by  defendant  against  the  relator  should  be  set 
aside  and  held  for  naught.  From  this  judgment  an  appeal 
is  taken  to  this  court. 

It  is  evident  that  this  judgment  will  have  to  be  reversed 
in  any  event,  for  the  superior  court  had  no  authority,  even 
conceding  that  the  justice  erroneously  denied  the  change  of 
venue,  to  do  more  than  to  remand  the  CAse  for  a  change  of 
venue.  By  this  action  of  the  court  the  case  is  summarily 
ended,  and  the  plaintiff  in  the  lower  court  is  deprived  of 
his  legal  remedy  to  prosecute  his  action.  The  respondent, 
in  answer  to  this  proposition,  cites  sec.  11,  p.  116  of  the 
Laws  of  1895  (Bal.  Code,  §  5748),  which  provides  that 

"When  a  full  return  has  been  made,  the  court  must  hear 
the  parties,  or  such  of  them  as  may  attend  for  that  purpose, 
and  may  thereupon  give  judgment,  either  affirming  or  an- 
nulling or  modifying  the  proceedings  below," 

and  adds  that,  the  judgment  of  the  justice  being  entirely 
A'oid  and  without  jurisdiction,  the  superior  court  annulled 
it.  But  in  this  case  there  was  only  one  question  to  be  deter- 
mined by  the  court,  viz. :  whether  the  justice  erred  in  not 
granting  the  change  of  venue,  and,  although  the  judgment 
might  be  void,  it  does  not  follow^  and  does  not  appear  in 
this  case,  that  the  justice  did  not  rightfully  and  legally  en- 
tertain jurisdiction  originally  in  the  case,  and  he  would 
still  have  jurisdiction  to  remand  the  case  to  another  justice 
for  hearing,  where  it  could  rightfully  proceed  to  judgment. 
We  are  also  of  the  opinion  that  the  petition  in  this  case 
did  not  state  facts  sufficient  to  warrant  the  issuance  of  the 
writ.  It  does  not  appear  from  the  petition  that  the  defend- 
ant had  any  defense,  meritorious  or  legal,  to  this  action, 
and  it  is  not  sufficient  for  the  petition  simply  to  allege  in 
general  terms  that  if  the  case  proceeds  he  will  be  injiu^l. 
The  facts  must  be  stated  so  that  the  court  can  determine 
whether  the  injury  would  follow  the  action  of  the  court 
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complained  of.    It  is  well  established  that    the    writ    of 
certiorari  will  be  granted  or  denied  within  the  discretion  of 
the  court  according  to  the  circumstances  of  each  particu- 
lar case  as  justice  may  require,  and  will  not  be  granted  un- 
less substantial  justice  and  equity  will  be  promoted.     If 
it  should  eventuate  upon  the  remanding  of  this  case  to  the 
justice  for  a  change  of  venue  that  the  defendant  had  no  de- 
fense to  the  action,  then  the  court  would  have  done  a  vain 
thing  in  issuing  the  writ  and  no  substantial  justice  would 
have  been  promoted.    Again,  under  the  doctrine  announced 
by  this  court  in  Dickson  v,  Matheson,  12  Wash.  196  (40 
Pac.  725),  and  more  recently  in  the  case  of  Burnham  v. 
Spokane  Mercantile  Co.,  ante,  p.  207,  the  court  erred  in 
vacating  the  judgment  which  it  had  previously  made.    The 
aflfidavit  in  support  of  the  motion  to  vacate  the  judgment 
does  not  bring  the  application  within  sec.  1303  or  sec.  1394 
of  the  code  of  procedure.    It  does  not  show  any  mistake, 
neglect  or  omission  on  the  part  of  the  clerk,  or  fraud  prac- 
ticed by  the  successful  party  in  obtaining  the  judgment,  or 
unavoidable  casualty  or  misfortune  preventing  the  party 
from  prosecuting  or  defending.     All  that  it  does  show  is 
that  the  court  had  not  come  into  possession  of  respondent's 
brief.    We  do  not  think  this  was  a  sufficient  showing  to  war- 
rant the  court  in  vacating  the  judgment.    There  are  many 
other  errors  alleged,  notably  the  action  of  the  defendant 
in  submitting  to  the  jurisdiction  of  the  court  for  the  pur- 
pose of  asking  for  a  continuance  as  shown  by  the  return 
of  the  justice,  which  it  is  not  necessary,  in  view  of  our  opin- 
ion on  the  questions  just  discussed,  to  investigate.    But  for 
the  errors  mentioned,  the  judgment  will  be  reversed  and 
the  cause  remanded  to  the  lower  court  with  instructions  to 
quash  the  writ  and  dismiss  the  certiorai'i  proceedings. 

Scott,  C.  J.,  and   Anders,  Gordon   and   Keavis^  JJ., 
concur. 
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J.  C.  HoRR,  Respondent^  v.   Caroline  A.  Powe,  Ap- 
pellant. 

VBMDOB's  LI  in  on  PBB80NALTT  —  FOBBCLOBU&B. 

Where  the  vendor  of  personal  property  reseryes  a  lien  thereon 
by  contract  to  secure  the  payment  of  the  purchase  price,  such 
lien  is  enforcible  even  after  the  vendor  has  parted  with  the 
possession  of  the  property. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
T.  M.  Reed,  Jb.,  Judge.    Affirmed. 

A.  L.  Campbell,  for  appellant. 
Oeorge  H.  Funk,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  complaint  in  this  action  alleges  in  sub- 
stance that  the  appellant  entered  into  an  agreement  with  re- 
spondent for  the  purchase  of  certain  furniture  and  fixtures 
described  in  the  complaint,  that  as  a  part  of  said  agree 
ment  plaintiff  should  have  a  lien  upon  the  property  for  the 
purchase  price,  and  that  payment  should  be  made  within 
180  days  thereafter;  that  in  pursuance  of  such  agreement 
appellant  went  into  possession  of  the  property;  that  the 
whole  amount  of  the  purchase  price  was  due  and  unpaid  at 
the  time  of  the  commencement  of  this  action  and  appel- 
lant still  remained  in  possession  of  the  property.  The  pray- 
er was  for  judgment  for  the  amount  of  the  purchase  price 
and  a  decree  authorizing  the  sale  of  the  property  in  order 
to  pay  the  same  and  for  other  relief.  The  appellant  inter- 
posed a  general  demurrer,  which  was  overruled,  and  ap- 
pellant electing  to  stand  by  the  demurrer,  judgment  and 
decree  was  entered  in  respondent's  favor,  from  which  this 
appeal  was  taken.    We  think  appellant  has  misapprehended 
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the  nature  of  the  action.  It  may  be  conceded  that  in  the 
absence  of  express  contract  the  vendor  of  personal  property 
has  no  lien  for  the  unpaid  purchase  money  after  parting 
^th  possession,  but  the  complaint  in  this  case  specifically 
alleges  that  there  was  such  a  contract,  and,  as  between  the 
parties,  we  perceive  no  reason  why  their  contract  stipula- 
tions should  not  be  enforced.  The  relief  afforded  by  the 
judgment  and  decree  accords  with  the  contract  of  the 
parties. 

Afiirmed. 

Scott,  C.  J.,  and  Duwbab,  Andebs  and    Heavis,  JJ., 
concur. 


[No.  2737.    Decided  February  16, 1808.] 

J.  H.  Dennis,  Appellant^  v.  J.  E.  Moses,  Respondent. 

«ALKS  OF  BKALTY  UNDBB  EXBCUTION  AND  rOBBCLOSUBB  —  CONBTBUC- 
TION  OF  STATUTE  —  APPBAI8BMENT  LAW  —  DBFIGIEKCY  JUDGMENT  — 
POSSESSION  DUBINO  BEDSMPTION  PEBIOD  —  WAIVBB  OF  8TATVT0BY 
PBOVI8IONS  BT  DBBTOB — ATTOBNBT  FEES  —  MEDIUM  OF  PAYMENT 
OF  DEBTS. 

Bj  construing  together  and  harmonizing  so  far  as  possible  the 
various  seemingly  incongruous  provisions  of  the  act  of  March 
10,  1897  (Laws  1897,  p.  70,  Bal.  Code,  S§  6273-5285,  5292,  5295-5298), 
tbe  legislative  intent  is  apparent  therefrom  to  make  provision 
-for  the  appraisement  of  all  property  sold  under  execution  or 
decrees  foreclosing  mortgage  and  other  special  liens  held  by  pri- 
vate parties  to  the  following  effect:  Where  debtor  and  creditor 
'cannot  agree  upon  an  estimate  of  value,  the  valuation  shall  be 
made  by  appraisers,  and  the  property  cannot  be  sold  for  less  than 
eigrbty  per  cent,  of  such  appraisement  when  incapable  of  parti- 
-tion,  unless  the  amount  of  the  debt  be  less,  when  it  may  be  sold 
for  such  smaller  sum;  and,  further,  when  the  real  estate  is 
eapable  of  division  into  parcels,  the  land  may  be  sold  by  parcels. 
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whether  under  execution  or  foreclosure,  though  in  case  of  fore- 
closure of  liens  the  whole  property  covered  by  Hen  shall  all  re- 
main as  security  for  the  debt  until  its  satisfaction.  (Dunbar  and 
Reavis,  JJ.,  dissent.) 

The  statutory  provision  in  the  act  of  March  10,  1897,  requiring 
an  appraisement  of  real  estate  sold  under  execution  or  decree 
of  foreclosure,  cannot  be  waived  in  the  contract  creating  the  in- 
debtedness  sought  to  be  enforced,  but,  after  default,  the  debtor 
may  waive  a  further  appraisement  upon  notice  given  by  the 
judgment  creditor  of  his  estimation  of  the  value  of  the  realty. 
(Dunbar,  J.,  dissents.) 

Code  Proc.  §  630  (Bal.  Code,  §  5890),  which  provides  that  a 
sale  of  mortgaged  lands  may  be  made  forthwith,  on  the  rendition 
of  decree  of  foreclosure,  is  impliedly  repealed  by  Laws  1897.  p. 
70,  §  1  (Bal.  Code,  §  5273),  providing  that  execution  and  fore- 
closure sales  of  real  estate  shall  take  place  one  year  after  levy. 
(Dunbar,  J.,  dissents.) 

The  act  of  March  11, 1897  (Laws  1897.  p.  98,  Bal.  Code,  §  5888a). 
prohibiting  deficiency  Judgments  in  all  proceedings  for  the  fore- 
closure of  mortgages,  is  unconstitutional  and  void,  as  being  an 
undue  restraint  upon  the  liberty  of  the  citizen,  affecting  property 
rights.     (Dunbar  and  Re  a  vis,  JJ.,  dissent.) 

The  act  of  March  16. 1897  (Laws  1897,  p.  227.  Bal.  Code.  §  5299). 
granting  to  judgment  debtors  the  right  of  possession,  rents,  issues 
and  profits  of  real  estate  sold  under  execution,  during  the  period 
of  redemption,  is  one  declaring  a  public  policy,  and  cannot  be 
waived  by  the  debtor  in  the  instrument  creating  the  debt,  though 
after  default  the  law  would  permit  a  waiver. 

The  provision  of  the  act  relating  to  sale  of  property  under 
execution  and  decrees  (L&ws  1897,  p.  70,  §  1,  subd.  3,  Bal  Code. 
§  5273),  declaring  that  sales  of  real  property  under  execution 
shall  be  made  one  year  after  the  filing  of  the  levy,  can  only  be 
waived  by  the  Judgment  debtor  after  default,  and  a  stipulation 
for  an  immediate  sale  after  decree  made  in  the  instrument  creat- 
ing the  debt  is  unenforceable,  except  insofar  as  a  court  of  equity 
may  be  inclined  to  take  cognizance  of  its  provisions  for  enforce- 
ment or  not,  as  seems  just. 

The  act  of  March  11,  1897  (Laws  1897,  p.  91,  Bal.  Code,  §S  3665- 
3667),  relating  to  the  payment  of  obligations  and  providing  that 
they  may  be  satisfied  with  any  kind  of  lawful  money  or  currency 
of  the  United  States,  is  void  as  an  attempt  to  legislate  upon  a 
matter  falling  exclusively  within  federal  jurisdiction. 

The  act  of  March  11.  1895  (Laws  1895,  p.  81,  Bal.  Code.  §  5166). 
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authorizing  the  court  to  fix  the  amount  of  attorney  fees  in  all 
cases  where  allowed,  as  the  court  shall  deem  reasonable,  any 
stipulations  in  the  instrument  to  the  contrary  notwithstanding, 
except  that  they  shall  not  be  fixed  above  the  contract  price,  pre- 
scribes a  measure  of  public  policy  and  constitutes  a  valid  enact- 
ment. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Obanoe  Jacobs,  Judge.     Reversed. 

John  P.  Iloyt,  and  Hastings  &  Stedman^  for  appellant: 

The  court  found  as  a  fact  that  there  had  been  inchided 
in  the  mortgage  a  clause  by  which  the  mortgagor  had 
waived  the  right  to  have  the  mortgaged  property  appraised 
before  sale  and  the  right  to  possession  thereof  from  the 
time  of  levy  until  the  time  for  redemption  had  expired. 
But  in  its  conclusions  of  law  and  decree  it  refused  to  give 
such  waivers  force  for  the  reason  that  thev  were  in  viola- 
tion  of  the  act  of  March  10,  1897  (Laws  181)7,  p.  70),  and 
therefore  illegal  and  void. 

The  conclusion  to  which  the  court  arrived  in  regard  to 
the  waiver  of  the  right  to  have  the  property  appraised  hv- 
fore  sale  and  of  the  right  to  possession  until  the  time  for 
redemj)tion  has  expired,  is  erroneous  for  at  least  two  n^a- 
sons:  First,  because  the  stipulaticm  in  the  mortgage  by 
w^iich  these  rights  were  waived  is  not  in  violation  of  the 
statute  above  referred  to;  second,  if  such  statute  must  be 
so  construed  as  to  prohibit  such  stipulation,  it  is  unconsti- 
tutional and  without  force  to  prevent  the  waiver. 

1.  All  the  statute  in  question  does  is  to  give  the  moi-t- 
^agor  or  judgment  debtor  the  right  to  have  his  property  ap- 
praised before  it  is  sold,  and  to  remain  in  possession  thereof 
until  the  time  for  redemption  has  expired.  There  is  noth- 
ing therein,  either  in  express  language  or  general  scoi)e, 
^vllich  in  any  respect  prohibits  the  interested  party  from 
contracting  away  or  waiving  such  right,  on  the  contrary. 
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it  clearly  appears  from  the  act  taken  as  a  whole,  that  the 
rights  are  conferred  for  the  benefit  of  the  individual  and 
may  be  waived  by  him.  Section  13  of  the  act  expressly 
provides  that  he  may  waive  the  year's  delay  by  request- 
ing that  the  sale  be  made  at  once.  This  shows  that  the 
right  is  that  of  the  individual,  and  not  of  the  public.  And 
throughout  the  act  will  be  found  numerous  expressions 
tending  in  the  same  direction.  The  general  rule  that  any 
right  which  an  individual  has  may  be  contracted  away  or 
waived,  unless  to  do  so  would  violate  some  statute  or  con- 
travene public  policy,  is  too  well  established  to  be  ques- 
tioned. It  follows  that  before  the  right  to  so  contract  can 
be  rightfully  denied  it  must  affirmatively  appear  that  to  do 
so  is  expressly  prohibited  or  is  in  contravention  of  public 
policy.  It  is  not  claimed  that  the  power  to  contract  as  to 
the  rights  under  consideration  is  expressly  prohibited,  and 
it  seems  equally  clear  that  the  exercise  of  such  power  will 
not  violate  any  general  public  policy.  It  has  been  held  that 
the  benefits  of  the  homestead  and  exemption  laws  cannot 
be  contracted  away  or  prospectively  waived,  and  to  that 
eflFect  are  a  majority  of  the  cases,  but  in  some  of  the  states, 
notably  Pennsylvania,  the  contrary  doctrine  is  firmly  estab- 
lished. The  fact  that  there  is  a  difference  of  opinion  as  to 
the  right  to  waive  the  benefit  of  these  laws,  as  well  as  the 
reasoning  of  the  cases  which  hold  that  it  cannot  be  waived, 
make  it  clear  that  the  benefits  of  the  statute  under  consid- 
eration can  be  contracted  away  or  waived  at  the  pleasure  of 
the  beneficiary.  The  reasoning  of  the  Pennsylvania  cases 
and  the  others  which  hold  that  exemptions  can  be  waived,  is 
most  logical,  and  is  founded  on  the  idea  of  the  fullest  lib- 
erty of  the  individual  to  deal  with  his  own  property.  That 
of  the  other  class  of  cases  is  founded  upon  the  idea  of  pa- 
ternalism in  the  government,  and  it  may  well  be  that  the 
former  would  in  the  end  best  subserve  the  public  good. 
But  it  is  not  necessary  to  decide  that  question  here,  for  the 
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reason  tliat  none  of  the  cases  have  so  extended  the  paternal 
doctrine  as  to  bring  the  protection  of  rights  under  this  ap- 
praisement law  within  its  scope.  Those  under  the  exemp- 
tion laws  are  held  by  one  class  of  cases,  above  mentioned,  to 
be  within  it,  for  the  reason  that  the  public  is  interested  in 
the  retention  by  the  individual  of  the  exempt  property, 
but  rights  under  the  statute  under  consideration  are  of  an 
entirely  different  character.  They  relate  to  all  property 
alike  and  apply  as  well  to  that  of  one  having  an  abundance 
of  other  property  besides  that  allowed  him  under  the  ex- 
emption laws  as  to  one  having  no  other  property  except 
that  which  is  the  subject  matter  of  the  waiver.  To  hold 
that  the  right  to  complete  dominion  over  such  property  is 
to  be  denied  to  its  owner  because  a  right  incident  thereto 
has  been  conferred,  is  to  do  violence  to  every  rule  of  statu- 
tory construction.  It  might  as  well  be  claimed  that  land 
or  any  other  property  granted  to  an  individual  by  the  gov- 
ernment could  not  be  disposed  of  by  him  even  although 
there  was  no  restriction  whatever  in  regard  to  such  disposal 
in  the  act  making  the  grant  or  in  any  other  statute.  'So 
one  will  contend  that  full  right  of  control  and  disposition 
would  not  be  vested  in  the  owner  of  the  granted  property 
in  the  absence  of  some  restriction,  and  the  same  principle 
will  compel  the  court  to  hold  that  the  individual  has  full 
power  to  control  and  dispose  of  the  rights  conferred  by  the 
statute  under  consideration.  This  statute  simply  grants 
to  each  individual  certain  rights  as  to  all  his  property,  but 
imposes  no  restrictions  whatever  upon  their  control  and 
disposal.  Hence,  under  the  general  rule,  above  referred 
to,  they  can  be  disposed  of  at  pleasure.  The  public  is  no 
more  interested  in  the  retention  by  the  individual  of  his 
rights  under  this  statute,  than  they  are  in  the  retention  of 
any  other  right  or  property  which  he  may  possess.  Hence 
no  consideration  of  public  policy  can  influence  the  decision 
of  the  question  under  consideration.    It  follows  that  there 


542  DENNIS  T.  MOSES. 


Argument  of  Counsel.  {18  Wash. 


is  nothing  to  prevent  the  enforcement  of  these  waivers,  con- 
tained in  the  mortgage,  and  that  the  trial  court  erred  in 
refusing  to  give  them  force.  The  foregoing  conclusion^ 
are  fully  sustained  by  the  authorities.  The  following  cases 
all  sustain  the  general  principle  contended  for  by  appel- 
lant, and  some  of  them  decide  the  exact  question  here  pre- 
sented: Stockmeyer  v,  Tobin,  139  U.  S.  176;  Insurance 
Co.  r.  Bagley,  19  La.  An.  89;  Desplate  v.  Si.  Martin, 
17  La.  An.  91;  Stockwell  v.  Byrne,  22  Ind.  6;  Wray  r. 
^fiUery  20  Pa.  St.  115;  Mitchell  v.  Freedley,  10  Pa.  St. 
209;  Deam  v.  Morrison,  10  Ind.  367;  Baker  v.  Roberts, 
14  Ind.  552;  Broadwell  v.  Rodrigues,  18  La.  An.  68;  Her- 
man, Executions,  §§  197,  257;  2  Freeman,  Executions 
(2d  ed.),  §  284,  and  notes. 

The  case  Bank  of  Butfe  v.  Bell  S.  &  C.  M.  Co.,  19  Pac. 
403,  and  156  U.  S.  470,  though  not  exactly  in  point,  can 
be  read  with  profit  in  the  investigation  of  the  question  un- 
der consideration. 

No  case  has  been  called  to  our  attention  which,  consid- 
ered in  the  light  of  the  facts  presented,  tends  to  establish 
a  contrary  doctrine.  When  parties  to  a  contract  include  iu 
it  a  legal  remedy  by  which  it  is  to  be  enforced,  such  remedy 
cannot  be  changed  and  parties  may  by  exi)ress  contract 
stipulate  that  neither  existing  nor  anticipated  legislation 
shall  in  any  wise  aflFect  or  control  their  agreement.  See 
Taylor  v.  Stearns,  18  Grat.  284;  White  v.  Crawford,  84 
Pa.  St.  436.  Under  the  leerislation  in  Iowa  it  was  held  that 
the  mortgagor  was  entitled  to  the  possession  during  the 
redemption  period,  yet  notwithstanding  this  holding  the 
courts  of  that  state  did  not  hesitate  to  enforce  prox-isions  in 
mortgages  which  deprived  mortgagors  of  this  possession. 
See  Barrett  v.  Blackmar,  47  Iowa,  565;  Myton  v.  Daven- 
port, 61  Iowa,  5SS',  Hill  v.Hewett,S5loy.^fi,  6^3]  White 
V.  Origgs,  54  Iowa,  650.  But  even  if  the  statute  must  be 
construed  to  prohibit  the  waiver  of  these  rights  it  is  without 
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force  to  affect  them  for  the  reason  that  thus  construed  it 
is  unconstitutional  and  void. 

^  The  right  to  contract  as  to  property  rights  is  as  much 
property  as  the  right  itself.  It  is  also  a  part  of  the  liberty 
of  the  individual.  Both  are  protected  by  the  constitution 
of  the  United  States  and  this  state.  See  fifth  and  four- 
teenth amendments  to  the  constitution  of  the  United 
States,  and  section  3,  article  1,  of  the  state  constitution. 

The  statute  thus  construed  cannot  be  justified  as  a  police 
regulation  nor  on  grounds  of  public  policy.  The  contract 
of  waiver  is  not  immoral  or  fraudulent;  it  was  fairly  made 
and  for  a  sufficient  consideration;  the  general  public  have 
no  more  interest  in  the  right  contracted  away  than  they 
have  in  any  other  right  of  the  individual.  The  contract 
does  not  affect  the  health,  safety  or  welfare  of  the  people. 
Hence  it  is  harmless  and  the  state  has  no  right  to  prohibit 
its  enforcement.  There  is  no  ground  upon  which  the  legis- 
lature has  the  right  to  prevent  parties  making  contracts  of 
ihi»  nature.  See  Shaver  i\  Penn.  Co,,  71  Fed.  931; 
Low  r.  Tiees  Printing  Co.,  59  X.  W.  862;  Commonwealth 
r.  Perry,  28  X.  E.  1126;  State  r.  Goodwill,  10  S.  E.  285; 
Millett  V.  People,  117  111.  294;  Leep  v.  Ry.  Co.,  25  S.  W. 
75;  Slaughter  House  Cases,  16  Wall.  36;  In  re  Jacobs, 
m  K  Y.  106;  Ex  parte  Kuhach,  85  Cal.  274;  Palmer 
r.  Tingle,  45  N.  E.  313;  Spry  L.  Co.  v.  Sault,  etc..  Trust 
Co.,  77  Mich.  199;  Taylor  v.  Murphy,  148  Pa.  St.  337; 
In  re  Eight  Hour  Law,  39  Pac.  .328;  In  re  House  Bill 
No.  20s,  39  Pac.  431;    Schroeder  v.  Galland,  134  Pa.  St. 


2  i  t. 


Rents  and  profits  of  real  estate  may  be  mortgaged  and 
the  mortgage  foreclosed  and  the  property  sold.  See  Chase 
r-  Ball,  79  Ind.  311.  If  rents  and  profits  may  be  mort- 
gaged surely  the  possession  of  the  property  from  which  the 
rents  and  profits  are  derived  may  be  waived  in  a  mortgage 
covering  the  property. 
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In  addition  to  the  cases  above  cited  we  call  attention 
upon  this  point  to  the  following:  Storm  v.  Ermontrouty 
89  Ind.  214;  Buchanan  v.  Berkshire  Ins.  Co.,  96  Ind.- 
510;  Hursh  v.  Hursh,  99  Ind.  500;  Treat  v.  Dorman, 
100  Cal.  623;  Montgomery  v.  Merrill^  65  Cal.  432; 
O'Hara  v.  M.  &  O.  Ry.  Co.,  75  Fed.  130. 

3.  The  act  of  March  11,  1895  (Laws  1895,  p.  81),  in 
terms  authorized  the  courts  to  set  aside  a  contract  of  the 
parties  which  is  not  immoral  or  fraudulent,  and  is  not 
against  public  policy,  and  for  the  reasons  above  stated  and 
upon  the  authorities  cited  in  support  thereof  it  must  be  held 
to  be  unconstitutional  and  void. 

4.  The  act  of  March  11,  1897  (Laws  1897,  p.  98),  is 
clearly  unconstitutional.  It  interferes  with  the  right  to 
contract.  It  also  deprives  the  court  of  the  power  to  enforce 
a  contract  fairly  made.  It  prohibits  the  taking  of  security 
for  a  debt  without  waiving  the  right  to  collect  the  debt  in 
full  though  the  debtor  is  abundantly  able  to  pay.  See  au- 
thorities above  cited;  also,  Ramsey  v.  People,  32  N.  E. 
364;  Harding  v.  People,  43  K  E.  624;  BracerviUe  Coal 
Co.  V.  People,  35  K  E.  62 ;  People  v.  Oillson,  109  N.  Y. 
389;  People  v.  Marx,  99  N.  Y.  377;  Frorer  v.  People, 
31  N.  E.  395. 

5.  Upon  like  grounds  it  must  be  held  that  the  act  of 
March  11,  1897  (Laws  1897,  p.  91),  is  unconstitutional. 
It  is  also  in  contravention  of  section  10  of  article  1  of  the 
constitution  of  the  United  States,  and  for  that  reason  void 
and  without  effect.  See  Woodruff  v.  State,  16  Sup.  Ct 
820;  43  Central  Liiw  Journal,  155,  237  and  238;  Trebil- 
coch  V.  Wilson,  12  Wall.  687;  Bronson  v.  Rodes,  7  Wall. 
229;  Gregory  v.  Morris,  96  U.  S.  624;  Frank  v.  CoVtoun, 
59  Pa.  St.  386;  Button  v.  Pailaret,  52  Pa.  St.  109. 
See,  also,  as  bearing  on  the  subject:  Insurance  Co*  v. 
Thomas,  104  Maso.  192;  Chrysler  v.  Renois,  43  N.  Y. 
209;    Hittson  v.  Davenport,  4  Colo.  169;    Myers  v.  Kauff- 
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man,  37  Ga.  600;     Chesapeake  Bank  v.  Swain,  29  Md. 
506. 

Humphries,  Humphrey  &  Edsen,  and  McCardle  &  Jack- 
son, for  respondent. 

Byron  Millett,  as  amicus  curiae: 

The  questions  involved  in  this  case,  as  presented 
by  the  record,  relate  to  the  force  and  effect  that 
shall  be  given  to  the  laws  known  as  .the  "appraise- 
ment law"  (Laws  1897,  p.  70),  the  law  regard- 
ing the  payment  of  obligations  called  the  "  anti-gold 
contract  law"  (Laws  1897,  p.  91),  "the  deficiency  judg- 
ment law"  (Laws  1897,  p.  98);  whether  the  provisions 
found  in  those  statutes,  may  be  controlled  or  waived  by  the 
judgment  debtor,  by  private  contract;  and  also  whether 
the  requirements  of  Laws  1895,  p.  81,  control  the  express 
contracts  or  parties  as  to  attorney's  fees  provided  for  in 
the  written  instruments. 

The  Appraisement  Law. — We  think  there  is  no  question 
but  that  this  law  applies  to  judgments  rendered  in  foreclos- 
ure suits,  as  well  as  in  other  actions.  There  is  no  other  law 
in  force  relating  to  the  sale  of  real  estate  on  execution  in 
this  state.  See  section  10,  and,  also,  19,  which  repeals  cer- 
tain sections  in  2  Hill's  Code.  The  sections  repealed  re- 
late to  foreclosure  cases  and  ordinary  actions.  See  sections 
513  and  620,  2  Hill's  Code. 

It  is  a  well  recognized  rule  of  law,  that  constitutional 
and  legislative  provisions  enacted  for  a  party's  benefit  may 
he  waived;  unless  such  waiver  violates  some  principle  of 
public  policy.  Many  of  the  states  adopted  in  their  early 
life,  what  the  bench  and  bar  have  pertinently  termed  ap- 
praisement, or  valuation,  laws,  among  which  are  Pennsyl- 
vania, Indiana,  Louisiana,  Iowa,  Kansas  and  !N'ebraska. 
Every  authority  we  have  examined,  from  the  federal  and 
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state  courts,  sustain  laws  of  that  character,  as  applied  to  sub- 
sequent contracts. 

In  Levicks  v.  Walker,  15  La.  An.  245  (77  Am.  Dec.  187), 
the  court  uses  the  following  language: 

"  Parties  regulate  their  own  conduct  by  their  stipu- 
lations, but  they  cannot  prescribe  rules  of  proceeding 
for  public  officers,  nor  demand  that  the  courts  of  justice 
shall  depart  from  the  usual  modes  of  enforcing  their  de- 
crees. If  before  judgment,  the  creditor  may  stipulate  the 
manner  in  which  the  same  shall  be  executed,  the  principle 
will  sanction  an  endless  variety  of  modes  of  execution  of 
judgments." 

The  above  principles  have  never  been  denied  by  the 
court  of  last  resort  in  that  state,  or  elsewhere  that  we  are 
aware  of.  The  court  also  held,  in  that  case,  that  the  ap- 
praisement  could  not  be  waived  by  the  debtor;  but  on  this 
point,  it  has  since  been  held  that  the  appraisement  may  be 
waived  under  a  special  provision  of  the  Louisiana  code,  by 
stipulation  between  the  parties  interested.  Stockmeyer  t\ 
Tobin,  189  U.  S.  190,  and  cases  cited  in  the  opinion.  In 
Indiana  the  statutes  of  1843,  p.  52,  authorize  the 
entry  of  judgments  without  relief  from  appraise- 
ment or  valuation  laws.  See  1  Bums'  Indiana  Stat- 
utes, §585;  Smith  v.  Doggetty  14  Ind.  442;  Raw- 
ley  V.  Hooker,  21  Ind.  144.  The  Pennsylvania  statutes  of 
1836  authorized  the  waiver  of  inquisition  (valuation). 
Wray  v.  Miller^  20  Pa.  St.  115.  Mitchell  v.  Freedley,  10 
Pa.  St  198,  208,  held  that  after  the  sale  of  property  on 
process,  the  debtor  by  his  conduct  was  estopped;  and  could 
not  urge  that  an  inquisition  had  not  been  made,  to  the  pre- 
judice of  innocent  parties,  who  had  relied  on  the  debtor's 
conduct  in  that  regard.  Kansas  Laws,  1872,  p.  105,  au- 
thorizes waiver  of  appraisement,  by  stipulation.  Reynolds 
V.  Qualy,  18  Kan.  861;    Pierce  v.  Butters,  21  Kan.  124. 

Iowa   has  a  similar  statute.    Holland  v,  Dickersany   41 
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Iowa,  361.  The  above  authorities,  from  different  states, 
afford  strong  negative  evidence,  that  the  debtor  cannot 
waive  the  provisions  of  the  appraisement  law  enacted  for 
his  benefit;    unless  the  statute  permits  him  to  do  so. 

Our  statute  does  not  give  him  such  permission,  whether 
wisely  or  unwisely,  is  a  matter  of  legislative  expediency, 
with  which  the  courts  have  nothing  to  do.  The  right  of 
waiver  in  this  regard  ought  to  be  denied  on  grounds  of  pub- 
lic policy.  Strong  analogous  instances  may  be  found  in 
insurance  cases,  where  the  insured  has  attempted  by  stipu- 
lation to  waive  the  provisions  of  a  statute.  Wall  v.  Society, 
32  Fed.  273,  was  an  action  on  an  insurance  policy,  in  the 
United  States  circuit  court.  *  It  involved  the  question  as 
to  the  proper  force  to  be  given  to  a  Missouri  statute,  as 
against  the  express  language  of  the  policy.  The  court  uses 
the  following  significant  language: 

"  It  was  evidently  intended  by  its  (the  state's)  legisla- 
tion to  provide  a  fixed  and  absolute  rule  applicable  to  all 
cases — ^absolute  and  universal — because,  if  it  only  applied 
in  cases  in  which  the  policies  were  silent,  or,  if  it  could  be 
waived,  or  changed,  a  child  could  see  that  it  would  protect 
only  so  far  as  the  insurance  companies  were  willing.     So, 
although  no  words  of  penalty  are  attached,  no  express  de- 
nial of  the  right  to  waive,  in.  fact,  no  words  of  negation  in 
any  direction;    yet  it  seems  to  me  fair  to  say,  that  the  af- 
firmative language  of  this  statute  discloses  a  public  policy, 
ivhich  no  court  ought  to  question,  or  refuse  to  enforce.  The 
legislature  has,  by  this  language,  declared  a  rule  in  respect 
to  forfeitures  in  life  insurance  policies.    It  has  thus  estab- 
lished the  policy  which  it  believes  should  obtain  in    this 
state,  and  it  is  my  duty  to  administer  the  laws  of  this  state 
ixi   the  spirit  in  which  they  were  enacted,  and  to  uphold 
both  their  spirit  and  their  letter." 

State  V,  Edwardsj  (Me.),  29  Atl.  947;  Havens  v.  Insur- 
ance Co,y  123  Mo.  416;  Society  v.  Clements,  140  U.  S. 
226;    Riley  v.  Franklin  Ins.  Co.,  43  Wis.  449.    On  page 
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459  the  court  says:  "Now  the  law  is  well  settled,  that 
where  a  statute  is  founded  upon  a  public  policy,  a  party 
cannot  waive  its  provisions  even    by    express     contract." 

This  court,  in  Mikehon  v.  Parker ^  3  Wash.  T.  627,  held 
that  the  provisions  of  the  exemption  laws  of  the  then  terri- 
tory, could  not  be  waived  by  the  debtor  by  stipulation.  It 
is  true,  that  afterwards  the  statute,  as  found  in  2  Hill's 
Code,  §  489.,  permits  a  waiver  in  certain  instances.  The 
principle  enunciated  in  this  case  is  that  such  matters  are 
wholly  in  the  discretion  of  the  legislature,  acting  within 
its  constitutional  authority.  The  appraisement  statute  hav- 
ing fixed  a  rule  of  public  policy  for  this  state,  its  essential 
provisions  cannot  be  waived  by  contract. 

2.  Gold  Coin  Clauses. — The  proposition  whether  the 
stipulations  in  the  note  and  mortgage  providing  for  the 
payment  of  gold  coin  shall  prevail  over  the  statute  of  1897, 
p.  91,  is  not  free  from  difficulty.  On  the  one  hand,  we  have 
the  acts  of  congress,  making  silver  and  treasury  notes  legal 
tender  for  the  payment  of  debts,  public  and  private,  except 
where  otherwise  stipulated  in  the  contract.  Gold  coin  is  a 
valid  tender  under  all  circumstances.  The  power  of  con- 
gress is  supreme  over  a  given  subject  within  its  proper 
sphere.  Section  10,  article  1,  U.  S.  constitution,  prohibits 
the  states  from  making  anything  but  gold  and  silver  coin 
a  tender  in  payment  of  debts.  U.  S.  Constitution,  amend- 
ment 10,  provides  that: 

"  The  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  states  are  reserved 
to  the  states  respectively,  or  to  the  people." 

I  have  been  unable  to  find  any  authority,  state  or  feder- 
al, which  covers  the  exact  point  raised  in  this  case.  Judge 
Cooley,  in  his  treatise  on  Constitutional  Limitations,  mar- 
ginal p.  160,  speaking  of  the  duty  of  the  court  to  declare  a 
legislative. enactment  unconstitutional,  says: 
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"  The  task  is  therefore  a  delicate  one,  and  only  to  be  en- 
tered upon  with  reluctance  and  hesitation." 

Again,  at  page  173,  the  author  says: 

"  But  when  a  state  law  is  attacked  on  the  same  ground, 
it  is  presumably  valid  in  any  case,  and  this  presumption  is 
a  conclusive  one,  unless  in  the  constitution  of  the  United 
States,  or  of  the  state,  we  are  able  to  discover  that  it  is  pro- 
hibited." 

Now,  this  Washington  statute  does  not  fall  within  any  of 
the  inhibitions  of  the  United  States  constitution,  or  of  the 
constitution  of  this  state;  unless  it  conflicts  with  section  10, 
article  1,  United  States  constitution,  which  recognizes  the 
right  of  the  state  to  make  gold  and  silver  coin  a  legal  ten- 
der in  payment  of  debts.  The  reason  and  spirit  of  this  pro- 
vision should  be  held  to  include  the  lawful  money  of  the 
United  States;  or,  in  other  words,  any  kind  of  money  that 
the  United  States  may  lawfully  issue.  Such  was  evidently 
the  intention  of  the  founders  of  our  government.  But,  in 
case  of  doubt,  this  court  should  uphold  the  law,  as  the  pre- 
sumptions under  well  recognized  principles  of  jurispru- 
dence are  in  favor  of  its  constitutionality. 

3.  Deficiency  Judgments. — The  statute  (Laws  1897,  p. 
91),  prohibiting  the  rendition  of  deficiency  judgments  in 
foreclosure  cases,  as  applicable  to  subsequent  contracts,  is 
remedial  in  its  nature;  it  is  clearly  within  the  law-making 
power  of  the  state;  it  relates  to  the  procedure  in  the 
courts;  it  fixes  a  rule  of  state  policy  in  that  regard,  which 
cannot  be  controlled  or  set  aside  by  stipulation.  See  au- 
thorities cited  above  under  point  1. 

4.  Attorney  Fees. — The  appellant's  contention,  that  the 
court  below  erred  in  fixing  the  amount  of  the  attorney's  fee, 
to  be  taxed  in  this  case,  cannot  be  sustained.  The  statute 
(Laws  1895,  p., 81),  is  explicit  in  its  terms.  Attorneys  are^ 
officers  of  the  court,  whose  fees  are  allowed  in  actions  like 
the  one  at  bar,  as  a  part  of  the  costs  in  the  case.     Spies- 
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berger  v.  Thomas,  59  Iowa,  606;  Oray  v,  HavemeyeVy  3 
C.  C.  A.  497-506  (63  Fed.  174);  Churchman  v,  Martin, 
54  Ind.  380.  An  attorney  is  an  officer  of  the  court,  who 
accepts  the  office  with  its  burdens  and  benefits.  Presby  i\ 
Klickitat  County,  5  Wash.  329. 

In  conclusion  we  submit  that  the  statutes  involved  in  this 
case,  constitute  parts  of  the  contract  between  the  parties 
to  this  litigation,  and  should  be  read  as  expressly  incorpor- 
ated therein.     Van  Hoffman  v.  Quincy,  4  Wall.  550. 

B.  F.  Heusion,  as  amicus  curias: 

If  the  legislature  by  the  acts  in  question  intended  to 
prohibit  the  waiver  of  their  provisions,  I  think  it 
had  the  power  to  do  so,  and  that  in  such  case 
the  acts  would  not  be  unconstitutional.  In  deter- 
mining the  intention  of  the  legislature  with  reference  to 
the  right  to  waive  any  of  the  provisions  of  the  acts  in  ques- 
tion, we  have  to  look,  first,  to  the  language,  and,  if  that  is 
not  decisive,  then  to  the  rules  of  construction. 

(a.)  The  act  providing  that  debts  shall  be  payable  in 
legal  tender  of  the  United  States,  notwithstanding  any  pro- 
vision in  the  contract,  of  course  is  not  subject  to  construc- 
tion. A  question  of  power  only  can  arise,  and  it  seems  the 
legislature  had  the  necessary  power,  so  that  the  law  is  valid 
and  must  be  enforced  according  to  its  terms.  Hancock  i\ 
Yaden,  121  Ind.  366  (23  K  E.  253). 

(6.)  The  act  relating  to  attorney's  fees  (Laws  1896,  p. 
81),  is  likewise  not  open  to  construction.  For  the  reasons 
stated  in  this  brief  the  legislature  had  power  to  pass  this 
law,  and  therefore  while  it  stands  it  establishes  the  rule  as 
to  attorney's  fees  in  all  contracts.  See  Churchman  v.  Mar- 
tin, 54  Ind.  380. 

(c.)  The  remaining  provisions  of  the  legislation  in  ques- 
tion contain  no  expression  of  the  legislative  intent  as  to  the 
right  of  parties  to  waive  them,  and  therefore  resort  must  be 
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had  to  the  general  rules  of  law  and  principles  of  construc- 
tion to  ascertain  that  intent.  And  on  this  subject  the  rule 
seems  to  be  undisputed  that  if  the  provision  confers  a  bene- 
fit upon  a  party  in  respect  to  a  matter  in  which  the  public 
is  not  interested,  the  party  may  waive  the  provision.  But, 
if  the  provision  is  designed  to  subserve  a  public  use,  its 
waiver  will  not  be  permitted. 

(1.)  On  this  subject  the  act  limiting  the  operation  of 
judgments  to  six  years  (Laws  1897,  p.  52)  appears  to  have  a 
pubKc  purpose  in  view.  In  fact,  it  is  a  Species  of  bankrupt- 
cy act.  A  party  has  six  years  after  judgment  in  which  to 
discover  and  exhaust  his  debtor's  property  against  which  the 
credit  represented  by  the  judgment  was,  theoretically  at 
least,  extended.  At  the  end  of  that  time  the  debtor,  shorn 
of  all  his  property,  is  permitted  and  encouraged  to  begin 
anew  the  production  and  accumulation  of  wealth — ^matters 
of  the  highest  importance  to  the  welfare  and  prosperity  of 
the  state.  Those  who  feel  morally  bound  to  pay  their 
debts  are  protected  until  they  are  able  to  do  so,  while  others 
are  spared  the  false  pretenses  and  perjury  incident  to  doing 
buJess  in  the  name  of  some  one  er^There  is  no  n J 
of  recounting  the  argumeiits  for  or  against  a  bankruptcy 
law.  It  will  be  sufficient  to  say  that  when  they  are  enact- 
ed they  are  in  contemplation  of  law  for  the  public  good  and 
not  for  the  benefit  of  individuals. 

(2.)  The  provision  relating  to  the  time  when  the  mort- 
gagee shall  come  into  the  possession  of  mortgaged  property 
(Laws  1897,  p.  227)  seems  also  to  be  a  matter  of  public  poU- 
cv,  and  hence  cannot  be  waived  in  advance  for  the  same 
reason  that  the  penalty  of  the  mortgage  cannot  be  made  ab- 
solute, except  according  to  the  established  procedure  of 
the  state.  The  reasoning  in  the  case  of  Kneettle  v.  New- 
conibj  22  K  Y.  249  (78  Am.  Dec.  186),  seems  to  be  con- 
clusive of  this  subject.     See  in  this  connection  Teal  v. 
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Walker,  111  U.  S.  242;    Cullin  v.  Foote,  60  Minn.  6  (61 
N.  W.  818),  all  cited  by  respondent 

(3.)  The  act  limiting  the  mortgagee  to  tiie  security 
(Laws  1897,  p.  98)  does  not  seem  to  me  to  subserve  any 
public  interest  recognized  either  in  law  or  in  political  econ- 
omy, and  under  the  rule  above  stated,  a  party  would  be  per- 
mitted to  waive  the  provisions  of  the  act  thus  made  for  his 
private  advantage. 

Frank  H.  Rudkin,  as  amicus  curiae: 

Counsel  took  the  position  that  Laws  1897,  p.  70,  regulat- 
ing the  sale  of  property  under  execution,  did  not  require  the 
appraisement  of  mortgaged  premises  sold  on  foreclosure, 
but,  in  case  appraisement  was  necessary,  it  could  not  be 
waived  in  the  mortgage  itself.  Counsel  then  argued  as  fol- 
lows: 

When  the  statute  declares  that  no  real  property  shall  be 
sold  on  execution  except  in  the  manner  therein  prescribed, 
assuming  that  the  act  applies  to  foreclosure  sales,  it  does 
not,  in  my  opinion,  admit  of  an  exception  in  favor  of  par- 
ties who  have  attempted  to  supersede  the  laws  of  the  state 
by  private  contract.  If  parties  may  waive  the  benefits  of 
one  provision  of  the  code,  they  may  waive  all;  a  contention 
which  would  scarcely  seem  to  admit  of  argument. 

The  mode  of  sale  prescribed  by  the  statute  forms  a  part 
of  the  right  of  redemption  and,  as  a  universal  rule  of  law, 
the  right  itself  cannot  be  waived  in  the  mortgage,  and  the 
time  and  manner  of  its  exercise,  being  a  part  of  the  right 
cannot  in  my  opinion  be  waived.  That  the  statute  is  valid 
so  far  as  mortgages  executed  subsequent  to  its  date,  assiun* 
ing  that  it  was  intended  to  apply  to  such  mortgages,  will  not 
admit  of  doubt.  Bronson  v.  Kinzie,  1  How.  321.  For 
these  reasons,  if  it  be  held  that  the  act  in  question  was  in- 
tended to  apply  to  foreclosure  sales,  the  court  has  only  to 
decide  what  property  is  covered  by  the  mortgage,  what  debt 
is  secured  thereby,  and  beyond  this  no  private  contract  can 
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supersede  or  change  a  general  law  of  the  state. 

For  the  same  reasons,  in  my  opinion,  the  parties  cannot 
waive  the  time  of  sale  fixed  by  the  statute.  •  Undoubtedly 
the  owner  of  property  can  enter  into  any  agreement  in  re- 
lation thereto,  not  prohibited  by  the  statute.  He  has  9  two- 
fold interest,  the  one  covered  by  the  ordinary  mortgage  in 
statutory  form,  reserving  in  himself  the  right  of  possession 
until  after  sale  and  foreclosure.  He  may,  if  he  elect,  mort- 
gage both  and  place  the  mortgagee  in  possession,  in  which 
case  tlie  mortgagee  will  be  entitled  to  retain  the  possession 
and  to  the  use  of  the  rents  and  profits  until  the  debt  is  sat- 
isfied or,  in  a  proper  case,  he  may  be  entitled  to  the  ap- 
pointment of  a  receiver  to  collect  the  rents  and  profits  until 
the  judgment  and  sale  can  be  had,  but  this  does  not  depend 
absolutely  on  the  agreement  of  the  parties,  but  on  other 
equitable  considerations.  But  in  the  mortgage  in  question 
the  rights  to  the  possession  and  to  the  rents  and  profits  are 
not  dependent  on  the  adequacy  of  the  security  or  any  other 
consideration  of  an  equitable  nature,  but  are  attempts  to 
control  absolutely  the  procedure  of  our  courts  in  derogation 
of  the  laws  of  the  state,  which  in  my  opinion  cannot  be  ac- 
complished. I  think  the  «ct  in  question  was  undoubtedly 
intended  by  the  legislature  as  a  measure  of  public  policy 
and  to  permit  such  policy  to  be  frustrated  by  a  private  con- 
tract would  annul  the  very  object  the  legislature  had  in 
view. 

Another  question  presented  in  this  case  is  the  validity  of 
the  act  forbidding  deficiency  judgments.  It  is  very  doubt- 
ful whether  that  question  arises  or  not  at  the  present  stage 
of  this  case,  as  the  court  has  no  assurance  at  this  time  that 
the  question  will  ever  arise,  but  assuming  that  the  ques- 
tion is  properly  before  the  court  for  decision,  there  would 
seem  to  be  no  doubt  as  to  the  validity  of  the  statute.  It 
is  undoubtedly  a  limitation  on  the  power  to  enter  into  pri- 
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vate  contracts  and  such  limitation  might  be  carried  far 
enough  to  violate  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.  This  amendment,  among  other 
things,  forbids  the  state  to  deprive  any  person  of  liberty  or 
property  without  due  process  of  law,  and  an  absolute  pro- 
hibition against  entering  into  a  private  contract  would,  in 
my  opinion,  deprive  a  citizen  of  both.  Such  prohibition  is 
inconsistent  with  liberty,  and,  if  carried  far  enough,  de- 
structive of  all  property,  but  the  act  in  question  is  only  a 
qualified  limitation  on  the  power  to  mortgage,  and,  while 
its  policy  may  be  questioned,  I  do  not  think  it  violates  any 
provision  of  either  the  state  or  federal  constitution.  The 
exemption  laws  of  many  of  the  states,  and  particularly  of 
Texas,  are  virtually  a  prohibition  against  real  estate  mort- 
gages, but  their  validity  as  to  future  contracts  has  seldom 
been  questioned  on  constitutional  grounds,  and  never,  so 
far  as  I  know,  denied. 

It  is  perhaps  true  that  homestead  and  exemption  laws 
stand  on  peculiar  grounds.  Doubtless  the  weight  of  author- 
ity and  perhaps  of  reason  is  to  the  effect  that  homestead  and 
exemption  rights  and  privileges  cannot  be  waived,  for  the 
reason  that  it  is  of  interest  to  the  atate  to  retain  a  home,  and 
the  necessary  articles  of  husbandry  for  each  of  its  citizens, 
lest  they  become  public  charges,  mendicants  or  even  worse. 
The  state  being  a  party  in  interest,'  the  right  or  privilege 
cannot  be  waived  without  its  consent.  But,  after  all,  the 
power  to  prescribe  the  course  of  procedure  in  its  courts  nec- 
essarily belongs  to  the  state  legislature,  and  it  is  the  primarr 
judge  of  the  demands  of  public  policy  in  that  regard.  Whea 
it  has  acted  and  laid  down  a  rule  of  procedure  for  its  courts, 
it  would  be  an  extreme  case  indeed  that  would  justify  a 
court  in  departing  therefrom.  For  these  reasons  I  do  not 
think  the  deficiency  act  is  open  to  objection  on  constitution- 
al grounds. 
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The  only  remaining  question  of  a  public  nature  is  the 
validity  of  the  act  of  the  last  legislature  providing  that  all 
contracts  may  be  satisfied  in  lawful  money  of  the  United 
States,  regardless  of  their  terms.  This,  in  my  opinion,  was 
an  idle  attempt  on  the  part  of  the  local  legislature  to  con- 
trol a  subject  which  the  constitution  of  the  United  States 
wisely  confided  to  other  hands.  The  subject  in  its  very  na- 
ture is  national  in  character,  and  one  of  the  great  objects  of 
the  constitution  was  to  establish  and  maintain  its  uniformi- 
ty throughout  the  Union,  and  in  order  to  accomplish  this  all 
power  of  regulation  and  control  over  the  currency  was  with- 
drawn from  the  state  and  conferred  on  the  federal  govern- 
ment. The  right  to  have  a  debt  paid  in  any  kind  of  money, 
recognized  as  such  by  the  laws  of  the  United  States,  seems 
to  me  a  right  clearly  guaranteed  by  the  constitution  of  the 
United  States,  regardless  of  state  laws.  Passing  over  the 
legal  tender  cases  and  the  cases  on  gold  contracts  which 
arose  out  of  the  legal  tender  acts,  with  which  we  are  all 
familiar,  the  recent  decision  of  the  supreme  court  of  the 
United  States,  in  Woodruff  v,  Mississippi,  162  U.  S.  290, 
would  seem  decisive  on  this  point.  Indeed  the  jurisdiction 
of  that  court  could  scarcely  be  maintained  on  any  other 
groimd,  as  the  misconstruction  of  a  state  statute  by  a  state 
court  presents  no  federal  question. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  action  was  brought  to  foreclose  a  real 
estate  mortgage  given  to  secure  a  note  for  $1,500  bearing 
interest  at  the  rate  of  six  per  cent,  per  annum.  The  mort- 
gage contained  stipulations  on  the  part  of  the  mortgagor 
waiving  all  benefits  under,  and  the  provisions  of,  sectons  3 
to  10  inclusive,  of  the  act  relating  to  sales  of  property  un- 
der execution  (Laws  1897,  p.  70),  and  provided  that  in  case 
of  foreclosure  the  land  might  be  sold  forthwith  as  lands 
are  sold  on  execution  to  the  highest  bidder   without    ap- 
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praisement,  and  without  waiting  one  year  as  provided  by 
statute;  also  waiving  the  provisions  of  the  deficiency  judg- 
ment act  (Laws  1897,  p.  98),  and  providing  that  in  case  of 
non-payment  of  the  note  there  might  be  a  decree  of  fore- 
closure against  the  mortgaged  land,  and  a  personal  judg- 
ment upon  the  note,  and  in  case  the  land  was  not  sufficient 
to  satisfy  it  that  an  execution  might  issue  and  be  levied  on 
other  property  of  the  mortgagor.  It  was  further  stipulated 
in  the  note  and  mortgage  that  the  debt  should  be  payable 
only  in  gold  coin  of  the  United  States  of  the  present  stand- 
ard value,  and  that  the  decree  and  judgment  thereon  should 
so  provide,  in  contravention  of  the  act  relating  to  pay- 
ment of  obligations  (Laws  1897,  p.  91);  also  that  the  pur- 
chaser at  the  foreclosure  sale,  or  his  successor  in  interest, 
should  hlive  possession  of  the  mortgaged  land  during  the 
time  allowed  for  redemption,  but  should  apply  the  rents 
and  profits  upon  the  debt  in  case  it  was  redeemed,  the  mort- 
gagor waiving  all  right  to  the  possession  as  provided  by 
the  act  granting  judgment  debtors  right  of  possession  dur^ 
ing  the  period  of  redemption  (Laws  1897,  p.  227).  The 
moi*tgage  also  provided  in  case  of  suit  that  an  attorney's 
fee  of  twenty  per  cent,  upon  the  amount  due  should  be  in- 
cluded in  the  judgment  and  in  case  of  a  settlement  of  the 
suit  before  judgment  an  attorney's  fee  of  $300  should  be 
payable,  which  calls  in  question  the  provisions  of  the  act 
regulating  attorney's  fees  (Laws  1895,  p.  81).  The  mort- 
gage recited  that  the  loan  was  obtained  at  a  lower  rate  of 
interest  than  would  have  been  fixed  were  it  not  for  the 
stipulations  and  the  waivers  above  stated.  The  lower  court 
found  that  they  were  all  agreed  to,  but  held  that  they  were 
all  invalid  and  that  there  must  be  an  appraisement,  that 
th0  land  could  not  be  sold  for  less  than  eighty  per  cent,  of 
the  appraised  value,  that  the  remedy  must  be  confined  to 
the  property  mortgaged,  that  it  could  not  be  sold  before 


DENNIS  v.  M08E8.  557 


Feb.  1808.]  Opinion  of  the  Ooart— Scott,  0.  J. 

the  expiration  of  one  year  provided  by  statute,  that  the 
mortgagor  should  have  possession  meanwhile,  that  the  debt 
could  be  satisfied  in  any  kind  of  lawful  money,  and  allowed 
an  attorney's  fee  of  ten  per  cent,  instead  of  the  one  stipu- 
lated, whereupon  the  plainti£F  appealed. 

That  some  of  the  questions  raised  are  of  paramount  im- 
portance is  apparent.  The  general  situation  heretofore  and 
now  prevailing  is  well  known  and  it  is  permissible  to  con- 
sider it  for  the  purpose  of  arriving  at  the  intention  of  the 
legislature  in  enacting  some  of  the  laws  in  question.  Inci- 
dent to  the  development  of  a  new  state  it  had  been  neces- 
sary for  people  to  hire  money,  and  this  was  done  largely 
upon  real  estate  security,  such  debts  being  in  the  main  un- 
satisfied when  said  laws  were  passed,  and  the  mortgages 
given  to  secure  the  same  could  not  be  affected  thereby.  If 
these  laws  are  valid  and  must  receive  the  construction  con- 
tended for  in  some  of  the  briefs,  it  is  apparent  that  a  large 
number  of  citizens  will  be  prevented  from  negotiating 
loans  and  from  obtaining  a  generally  prevailing  lower  rate 
of  interest  than  that  previously  existing,  with  which  to  sat- 
isfy present  debts,  or  perhaps  to  obtain  binding  stipulated 
extensions  of  time  upon  such  debts,  or  for  the  purpose  of 
contracting  new  loans  for  building  houses  or  constructing 
improvements.  Homes  might  be  lost  thereby  and  the  de- 
velopment of  the  state  seriously  retarded.  They  were  help- 
less so  far  as  existing  mortgages  are  concerned,  for  such 
laws  could  not  affect  them  injuriously,  under  both  the  state 
and  national  constitutions.  There  is  no  way  of  compelling 
new  loans  or  extensions  of  either  foreign  or  local  capital. 
Kealizing  the  great  public  interest  centered  in  the  decision 
of  these  questions  and  desiring  to  be  as  fully  enlightened 
as  might  be,  the  court  followed  a  practice  sometimes  adopt- 
ed, of  inviting  other  competent  attorneys  to  express  their 
views  to  the  court  on  said  matters,  they  not  being  interested 
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in  the  case.  These  gentlemen  have  courteouslj  and  ably 
responded,  and,  while  in  important  particulars  they  have 
disagreed  and  while  it  will  not  be  necessary  to  consider  the 
argument  presented  upon  some  lines,  it  has  been  much  to 
the  court's  assistance.  The  most  important  questions  are 
those  arising  under  the  act.relating  to  sales  of  property  un- 
der execution,  especially  the  matter  of  the  appraisement, 
and  the  deficiency  judgment  act,  as  these  are  the  most  seri- 
ous obstacles  in  the  way  of  obtaining  loans-  and  renewals. 

Arguments  have  been  presented  in  several  of  the  briefs 
to  the  end  that  the  provisions  of  the  act  relating  to  sales  of 
property  under  execution  as  to  the  appraisement  of  land  do 
not  apply  in  the  case  of  mortgage  foreclosures.  In  the  case 
of  Swinburne  v.  MilU,  17  Wash.  611  (50  Pac.  489),  with- 
out entering  upon  an  extended  discussion  of  that  point, 
the  court  expressed  the  opinion  that  owing  to  the  use  of 
the  word  "decree,"  etc.,  in  the  title  of  the  act,  and  the  di- 
rect reference  to  mortgages  in  section  10  (Bal.  Code, 
§  5281),  mortgages  were  included  in  the  act,  and  that  there 
must  be  an  appraisement  as  to  subsequent  mortgages. 
There  are  other  expressions  of  like  import,  such  as  sales 
"upon  execution  or  by  order  of  the  court,"  in  section  2  (Bal. 
Code,  §  5285),  and  "upon  the  return  of  any  sale  of  real 
estate  or  execution,"  in  section  14  (Bal.  Code,  §  5292). 
Also,  the  evident  intent  of  the  act  as  a  whole  to  deal  with 
all  sales  of  real  estate  at  the  suit  of  the  private  or  individual 
creditor  strengthens  that  conclusion  and  we  follow  it  here. 
In  the  discussion  of  the  Stvinbume  case,  the  court,  after 
holding  that  the  provisions  of  the  act  relating  to  an  ap- 
praisement applied  to  mortgage  decrees  as  well  as  to  ordi- 
nary judgments,  held  that  it  was  an  impairment  of  the  obli- 
gation of  existing  contracts  and  could  not  affect  prior  mort- 
gages, following  a  long  unbroken  line  of  state  and  federal 
decisions,  it  being  a  prior  mortgage  there  in  controversy. 
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No  attempt  was  made  to  interpret  or  construe  the  act  fur- 
ther in  that  case,  as  it  was  not  necessary  to  do  so.  But  the 
substance  of  the  entire  act  is  largely  involved  in  this  case, 
for  a  construction  of  the  particular  parts  questioned  ren- 
ders necessary  a  consideration  of  nearly  all  of  it,  to  some 
extent,  in  order  to  harmonize  and  give  effect  to  the  whole. 
It  is  a  wholesome,  well  established  rule  that  an  act  should 
be  interpreted  or  construed  to  give  effect  to  each  of  its  ex- 
press provisions,  if  practicable.  In  case  of  conflict,  those 
susceptible  of  but  one  meaning  will  control  those  suscepti- 
ble of  two,  if  the  act  can  thereby  be  rendered  harmonious. 
The  general  purpose  or  spirit  of  the  act  must  always  be  held 
in  view  and  absurd  or  oppressive  consequences  avoided  as 
far  as  possible.  State,  ex  rel.  Chamberliny  v.  Danidj  17 
Wash.  Ill  (49  Pac.  243);  PeopU  v.  Jaehne,  103  K  Y. 
182  (8  N.  E.  374).  Observing  these  rules,  we  enter  upon 
the  further  consideration  of  this  act.  First  going  back  to 
the  necessity  of  an  appraisement,  we  desire  to  call  atten- 
tion to  section  16  of  the  act  (Bal.  Code,  §  5296),  which 
seems  to  have  been  unnoticed  from  the  briefs.  This  sec- 
tion  clearly  recognizes  that  there  are  cases  where  no  ap- 
praisement is  required.  To  what  sales  does  it  apply?  Sec- 
tion 3  speaks  of  an  estimated  value  to  be  furnished  by  the 
judgment  creditor,  section  4  provides  that  if  the  debtor  is 
not  satisfied  therewith  he  may  except  and  give  his  estimate, 
etc.,  and  section  6  provides  that  the  creditor  may  demand 
an  appraisement,  if  he  is  not  satisfied  with  the  debtor's  es- 
timate. But  evidently  section  16  did  not  intend  to  except 
those  cases  where  no  other  appraisement  than  the  first  esti- 
mate, or  estimates,  was  demanded.  Because,  if  the  debtor 
should  except  to  the  creditor's  estimate  and  thus  bring  about 
the  fiurther  appraisement  provided  for  at  the  instance  of 
the  creditor,  and  section  16  means  the  appraisement  pro- 
vided for  in  section  6  (Bal,  Code,  §  5276),  the  debtor  will 
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be  punished  for  excepting  to  the  creditor's  estimate  by  cut- 
ting off  one  year  of  his  period  of  redemption.    For,  if  this 
is  the  appraisement  that  is  meant  and  none  is  had,  the  deed 
would  not  issue  until  one  year  after  confirmation.    If  an 
appraisement  is  had  the  deed  issues  inmiediately  after  con- 
firmation.   There  would  be  no  reason  for  providing  two  dif- 
ferent periods  of  redemption  to  fit  these  cases  and  a  co- 
gent one  against  it.     If  section  630,  vol.  2  of  the  Code 
(Bal.  Code,  §  5890),  was  not  repealed  so  an  inmiediate  sale 
of  mortgaged  lands  could  be  had,  and  it  should  be  held  that 
no  appraisement  was  necessary,  the  same  difi&culty  and  in- 
consistency would  remain  as  to  ordinary   judgments   not 
constituting  a  lien  until  a  levy  is  had,  and  if  mortgaged 
lands  must  be  appraised  and  an  immediate  sale  can  be  had 
under  section  680,  the  confirmation  following  right  along, 
the  period  of  redemption  would  be  less  than  one  year.    The 
legislature  evidently  meant  to  provide  a  uniform  period  of 
redemption  in  these  cases,  whether  the  land  was  sold  un- 
der an  ordinary  judgment  or  a  mortgage  or  lien  decree  of 
foreclosure.    There  is  no  reason  why  an  ordinary  judgment 
creditor  should  have  such  a  preference  over  a  mortgagee  or 
mechanic  seeking  to  enforce  his  lien.     While  the  words, 
"estimated  value,"  are  used  in  section  3,  and  "estimate," 
"valuation''  and  "appraisement"  in  section  4,  and  "appraise- 
ment "    and  "  valuation  "  in  section  6,  they  must  mean 
the    same    thing,  because   no  such   absurd   result    with 
reference  to  the  period  of  redemption  could  have  been  in- 
tended, if  the  appraisement  as  mentioned  in  section  16  only 
applies  to  the  further  appraisement  provided  for  in  section 
5,  and  no  appraisement  in  section  16  has  reference  to  the 
estimates  in  sections  3  and  4  (Bal.  Code,  §§  5274,  5275). 
These  estimates  are  appraisements — ^the  appraisements  of 
the  parties,  and  it  may  stop  after  either  the  first  or  the  sec- 
ond estimate  if  the  other  party  is  satisfied.    The  appraise- 
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ment  mentioned  in  section  5  is  the  final  appraisement  unless 
further  proceedings  are  had  under  section  8  (BaL  Code, 
§  5279),  where  the  matter  seems  to  be  finally  and  substan- 
tially left  with  the  court  under  the  power  to  compel  a  fair 
appraisement,  etc.  Section  16  in  this  respect  evidently  has 
reference  to  the  next  section — 17 — where  it  provides  for 
certain  sales  without  valuation.  Valuation  must  mean  ap- 
praisement or  it  means  nothing,  and  if  16  and  17  (Bal. 
Code,  §§  5296,  5297)  .would  control  in  this  respect,  in  case 
of  a  sale  by  a  city  of  land  to  enforce  a  street  assessment 
proceeding  the  same  uniform  period  of  redemption  of  one 
year  would  be  provided.  Whether  these  would,  or  how  far 
they  would,  control  or  repeal  prior  laws  fixing  different 
periods  of  redemption,  as  for  instance  section  41,  p.  204, 
Laws  1893  (Bal.  Code,  §  815),  is  another  question  not  to 
be  decided  here.  The  intention  is  one  thing,  the  result 
another.    The  intention  may  or  may  not  be  accomplished. 

The  first  provision  of  section  10  of  the  act  is,  ''no  prop^ 
erty  shall  be  sold  for  a  sum  less  than  eighty  per  cent,  of 
the  appraised  value  thereof  except  that  when  property  is 
not  capable  of  partition  or  division  then  the  same  may  be 
sold  for  the  amount  of  the  judgment  debt  or  demand.^' 
The  second  is,  "when  the  property  is  capable  of  partition 
then  so  much  thereof  as  may  be  sufficient  only  shall  be  sold 
to  satisfy  the  judgment."  The  third  is,  "in  case  of  foreclos- 
ure of  mortgages  or  other  liiBns  nothing  shall  prevent  the 
sale  of  the  entire  premises  included  within  the  mortgage 
or  lien."  The  first  clause  provides  for  a  sale  for  less  than 
eighty  per  cent,  of  the  appraised  value,  that  is,  if  the  debt 
should  not  amount  to  that  much  and  the  property  is  not 
capable  of  partition  or  division.  The  second  provides  that 
it  must  be  partitioned,  if  it  is  capable  of  being  divided,  and 
only  enough  sold  to  satisfy  the  judgment.  The  third 
makes  an  additional  provision  as  to  mortgages  and  other 
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liens.    It  provides  that  nothing  shall  prevent  the  sale  of 
the  entire  premises  included  within  the  mortgage  or  lien. 
The  other  liens  referred  to  are  evidently  other  special  liens, 
such  as  mechanics'^  material  men's  and  laborers',  the  pro- 
ceedings to  enforce  which  are  largely  assimilated  to  mortr 
gage  foreclosures.    The  provisions  of  section  10,  considered 
separately,  are  explicit  and  are  susceptible  of  but  one  mean- 
ing, according  to  the  expressed  intent:    It  would  seem  that 
the  first  clause  might  stand  without  much  qualification,  con- 
sidered with  relation  to  the  second  clause.    The  last  clause, 
if  it  means  anything,  according  to  its  specific  provisions  ex- 
tends a  greater  benefit  to  mortgagees  and  other  special  lien- 
ors.   If  there  are  several  parcels  or  even  one  piece  suscepti- 
ble of  division  included  in  the  mortgage,  or  covered  by  a 
mechanic's,  laborer's  or  other  such  special  lien,  the  whole 
may  be  sold  for  the  amount  of  the  debt,  but  not  necessarily 
for  a  lump  sum.     The  last  part  of  section  2  provides,  in 
case  of  the  sale  of  real  property  consisting  of  several  known 
lots  or  parcels,  they  shall  be  sold  separately  when  demand- 
ed by  the  judgment  debtor  or  subsequent   incumbrancer. 
A  subsequent  purchaser  of  a  part  would  doubtless  have  the 
same  right.    This  is  a  well  established  rule  everywhere  un- 
der both  the  common  law  and  general  statutes,  and  it  cannot 
be  supposed  for  a  moment  that  there  was  any  intention  to 
provide  otherwise  in  this  act. 

The  first  provision  of  section  10  allowing  sales  for  the 
amount  of  the  debt  must  be  accorded  the  right  or  power 
expressed,  or  it  is  meaningless.  To  set  this  aside,  if  not 
necessarily  in  direct  conflict  with  some  other  express  pro- 
vision would  be  judicial  legislation,  and  not  construction. 
If  hardships  result  thereunder  it  is  a  matter  for  the  leffs- 
lature  to  remedy,  but  we  fail  to  see  where^its  practical  ef- 
fects are  likely  to  be  iDJurious.  Under  the  first  clause  an 
appraisement  is  necessary.     Construed  with  reference   to 
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the  second,  in  case  of  an  ordinary  judgment,  if  a  levy  has 
been  made  upon  several  distinct  parcels  or  if  it  is  capable 
of  partition  or  division,  it  must  be  divided  and  each  part 
appraised,  but  when  that  is  done,  then  under  the  first  provi- 
sion, in  the  case  of  an  ordinary  judgment  levy,  doubtless 
the  tract  having  the  smaller  value,  not  being  capable  of 
further  partition  or  division,  may  be  sold  for  the  amount 
of  the  debt,  although  the  debt  may  not  equal  eighty  per 
cent,  of  the  appraised  value.  This  construction  gives  effect 
to  each  clause  of  the  act,  and  a  direct  and  salutary  effect  to 
the  matter  of  the  appraisement.  Under  that,  the  sale  must 
be  for  the  full  amount  of  the  debt,  if  the  debt  is  less  than 
eighty  per  cent,  of  the  amount  of  the  appraisement.  Thus 
the  spirit  of  the  act  is  beneficial  and  tends  to  prevent  the 
sacrifice  of  property.  It  compels  the  judgment  creditor  to 
bid  up  to  the  full  amount  of  his  debt,  if  it  is  less  than 
eighty  per  cent,  of  the  appraised  value,  but  it  says  to  an 
ordinary  judgment  creditor,  perhaps  a  common  laborer, 
wbo  could  not  avail  himself  of  the  laws  giving  liens  in  some 
cases,  but  who  has  obtained  a  judgment  on  his  demand, 
where  the  debtor  has  but  one  piece  of  property  not  capable 
of  being  divided  and  largely  in  excess  of  his  demand,  that 
he  may  sell  it  for  the  amount  of  his  debt.  Of  course  he 
is  not  required  to  bid  more  than  eighty  per  cent,  of  the 
final  appraised  value,  if  that  is  less  than  his  debt.  If  there 
is  no  final  appraisement  he  must  bid  the  full  amount  of 
the  preliminary  appraisement  under  the  act,  if  his  debt 
amounts  to  that  much.  There  is  no  hardship  in  this  to 
the  debtor  class  surely,  for  a  man  having  a  tract  of  large 
value  under  such  circumstances  could  raise  an  amount  suf- 
ficient to  discharge  a  small  obligation,  or  an  amount  suffi- 
cient to  redeem  his  property  within  the  time  provided  in 
case  it  is  sold.  In  sales  under  decrees  of  foreclosure  of 
mortgages,  mechanics'  and  such  special  liens,    where   the 
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lien  is  given  upon  all  the  land  included  therein,  by  the  con- 
tract or  by  the  law  it  may  all  remain  as  security  for  the 
debt  until  it  is  satisfied.    Where  several  parcels  are  includ- 
ed in  the  mortgage  or  in  case  of  a  mechanic's  lien  covering 
two  buildings  built  under  one  contract,  while  a  separate 
sale  of  each  may  be  had,  the  mortgagee  or  lienor  is  not  re- 
quired to  bid  more  than  the  amount  of  his  debt  upon  all. 
That  is,  he  may  segregate  his  debt  and  bid  a  part  on  each 
parcel.    He  is  not  compelled  to  bid  more  than  eighty  per 
cent,  of  the  final  appraised  value  in  any  event  upon  any  or 
all  of  it.    He  may  buy  for  less,  if  his  debt  is  less  than  eighty 
per  cent.    The  same  rule  would  apply  as  to  the  preliminary 
estimates  as  in  the  case  of  an  ordinary  judgment,  making 
the  amount  the  limit  if  the  debt  amounts  to  that  much. 
But  it  would  apply  as  to  all  of  the  property  here.    Othe^ 
wise  no  meaning  could  be  given  to  the  last  clause  of  sec- 
tion 10,  as  there  may  be  a  separate  sale  of  parts  as  we  have 
seen.    But  under  this  provision  they  are  all  subject  to  the 
lien  and  for  the  amount  bid.    In  the  case  of  State^  ex  rrf. 
PurveSy  V.  Moyea-,  17  Wash.  643  (50  Pac.  492),  decided  a 
few  days  after  the  Swinburne  case,  it  was  held  that  the  pro- 
visions of  the  act  requiring  the  levy  of  an  execution  did  not 
apply  in  case  of  mortgage  liens,  on  the  principle  that  the 
law  does  not  require  the  performance  of  an  idle  thing,  and, 
the  decree  being  a  lien  upon  specific  property,  there  was  no 
necessity  for  a  levy.     In  view  of  this  holding  it  has  been 
argued  in  some  of  the  briefs  that  the  provisions  of  the  act 
relating  to  the  postponement  of  sale  do  not  apply,  and 
that  a  sale  of  mortgaged  lands  may  be  had  forthwith  un- 
der sec.  630,  vol.  2  of  the  Code  (Bal.  Code,  §  5890).    It 
was  said  in  that  case  that  the  sale  must  be  postponed,  and 
we  think  correctly.    While  section  19  of  the  act  expre^ly 
repeals  sections  511  to  521,  vol.  2  of  the  Code,  relating  to 
'  redemption,  and  does  not  by  express  declaration  repeal  other 
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laws  in  conflict  with  the  act,  and  although  repeals  by  im- 
plication are  not  favored,  it  nevertheless  follows  that  con- 
flicting prior  laws  must  yield  to  later  ones,  and  there  would 
be  a  conflict  here  as  to  the  time  for  redemption  if  an  im- 
mediate  sale  could  be  had,  an  appraisement  being  necessary. 
Furthermore,  it  is  objectionable  to  have  a  sale  a  year  or 
«o  before  title  can  be  passed.    This  has  been  demonstrated 
under  prior  laws,  and  these  are  to  be  considered  in  constn> 
ing  remedial  statutes.    Consequently,  in  case  of  mortgages 
and  other  specific  liens,  no  levy  being  required,  the  special 
execution  or  order  of  sale  should  not  issue  until  the  expira- 
tion of  one  year  from  the  time  of  the  rendition  of  the  de- 
cree, or,  if  issued,  the  sale  should  not  be  had  until  a  year 
has  expired,  the  same  as  in  case  of  an  execution  upon  an  or- 
dinary judgment,  to  carry  out  the  spirit  and  provisions  of 
the  act.    The  stipulations  in  this  mortgage  relating  to  im- 
mediate possession  and  right  to  rents  and  profits  will  be  con- 
sidered later.    We  have  examined  all  the  authorities  cited 
and  do  not  think  the  appraisement  can  be  waived  in  the  in- 
strument itself.     After  default,    when  the    situation   be- 
comes fixed,  the  act  permits  the  debtor  to  waive  a  further 
appraisement  upon  notice  given  of  the  estimation  of  value 
by  the  judgment  creditor.     This  would   militate     against 
construing  the  act  to  permit  a  waiver  otherwise,  or  until  de- 
fault.   The  form  would  not  be  material.    The  discussion  of 
the  rents  and  profits  provision  will  have  a  bearing  upon 
this  question  also,  as  a  measure  of  public  policy  to  preyent 
the  sacrifice  of  property. 

The  act,  when  considered  with  reference  to  itself,  let 
alone  other  laws,  is  incongnious  and  difficult  to  understand. 
This  is  strikingly  apparent  from  the  briefs  of  those  who 
have  attempted  to  construe  it.  In  making  this  criticism 
-we  do  not  desire  to  be  understood  as  doing  so  in  any  cap- 
tious spirit,  for  we  appreciate  the  difficulties  surrounding 
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the  legislature  when  enacting  laws,  the  more  or  less  hur- 
ried consideration  thereof  rendered  necessary,  the  want  of 
individual  training  or  education  on  such  lines  by  a  large 
number  of  the  members,  preconceiyed  notions  and  tenden- 
cies of  some,  and  the  practical  impossibility  of  carefully 
considering  particular  acts  with  reference  to  perhaps  num- 
erous other  existing  laws  bearing  on  the  same  matters.  A 
friendly  sympathy  should  exist  between  the  different 
branches  of  the  government  working  for  the  common  good. 
The  general  intention  to  do  right  should  be  accorded  to 
all.  Each  fills  a  separate  and  useful  field,  but  it  is  not  say- 
ing too  much  to  say  that  the  greater  safety  of  the  people 
usually  rests  with  the  courts.  All  courts  worthy  of  the 
name  act  deliberately  upon  well  established  lines,  not 
swayed  by  popular  impulse,  and  usually  upon  better  in- 
formation than  legislatures  have,  and  with  better  assistance, 
for  courts  are  called  upon  to  interpret  and  construe  laws 
after  they  have  been  tested  in  the  light  of  practical  experi- 
ence; they  do  not  hesitate  to  correct  their  own  mistakes; 
and  they  have  a  continuing  and  not  a  stated,  periodical  op- 
portunity to  do  so.  It  happens  occasionally  with  reference 
to  legislative  acts,  and  it  is  particularly  true  of  this  act, 
that  the  provisions  are  complicated  and  hard  to  reconcile. 

If  it  were  not  for  the  clause  authorizing  a  sale  for  the 
amount  of  the  debt,  it  might  be  a  question  at  least  whether 
the  act  could  stand  where  it  might  prevent  a  recovery  at 
all  by  requiring  the  outlay  or  payment  of  a  further  sum 
by  the  creditor  in  addition  to  his  debt  in  order  to  have  a 
sale  or  enforce  collection.  In  the  cases  examined,  it  is  suf- 
ficient to  say  that  we  have  found  none  where  such  a  burden 
has  been  imposed.  Somewhat  similar  statutes  have  been 
enacted  in  several  states,  but  they  vary  from  this  one  in 
essential  particulars,  and  the  decisions  thereon  have  not 
been  of  much  aid  to  us  in  construing  it.    If  any  of  such 
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other  acts  have  proyisions  authorizmg  a  sale  for  the  amount 
of  the  debt,  such  provisions  have  not  been  called  to  our  at- 
tention. We  have  not  seen  any,  but  we  have  not  examined 
particularly,  as  it  is  immaterial,  for  the  act  before  us  pro- 
vides for  it  in  unmistakable  terms  and  this  is  the  act  we  have 
to  construe.  In  considering  it  we  have  called  attention  to 
some  matters  we  have  not  attempted  to  decide,  but  for  the 
purpose  of  showing  that  there  may  be  some  effect  given  to 
each  provision,  and  that  they  have  not  been  overlooked. 
The  discussion  of  many  points  and  our  construction  there- 
of regarding  the  act,  and  section  10  particularly,  are  ren- 
dered necessary  under  the  mortgage  here  in  controversy. 
The  conclusion  we  have  reached,  while  it  differs  material- 
ly from  that  contended  for  or  suggested  in  the  briefs  at- 
tempting to  deal  with  it  somewhat  in  detail,  seems  to  be 
the  only  one  that  will  give  a  legitimate  effect  to  each  pro- 
vision. 

We  will  next  consider  the  act  entitled  "An  act  relating 
to  deficiency  judgments"  (Laws  1897,  p.  98).  Section  1 
(Bal.  Code,  §  5888a)  is  as  follows: 

'That  in  all  proceedings  for  the  foreclosure  of  mortgages 
hereafter  executed,  or  on  judgments  rendered  upon  the 
debt  thereby  secured,  the  mortgagee  or  assignee  shall  be 
limited  to  the  property  included  in  the  mortgage." 

Section  2  repeals  all  acts  or  parts  of  acts  in  conflict 
with  it. 

The  discussions  in  some  of  the  briefs  view  the  act  as 
prescribing  a  method  of  procedure.  Looking  only  to  the 
title  of  the  act  and  the  older  and  later  practice  relating  to 
the  foreclosure  of  mortgages,  this  would  in  a  measure  be 
justified.  If  it  could  be  held  to  apply  to  a  matter  of  prac- 
tice only  and  to  prohibit  deficiency  judgments  in  actions 
to  foreclose  mortgages,  and  the  right  remains  intact  to  en- 
force collection  of  the  deficiency  in  a  subsequent  suit  or 
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to  waive  the  security  in  the  first  instance  and  bring  an  o^ 
dinary  action  where  there  is  a  covenant  to  pay  in  the  mort- 
gage or  a  separate  instrument  contracting  to  pay,  then  the 
question  comes  up,  what  measure  of  public  policy  can  it 
serve  to  prohibit  a  waiver?  All  agree  that  if  it  is  a  matter 
of  public  policy  it  cannot  be  waived  by  the  parties;  if  a 
matter  of  private  concern,  it  may  be.  It  would  be  hard 
to  conceive  of  any  public  interest  that  would  be  promoted 
in  requiring  a  debtor  to  be  subjected  to  the  costs  of  .two 
actions.  The  cases  mentioned  in  2  Jones  on  Mortgages^ 
§  1711,  as  to  some  states,  would  not  apply  here  as  such  dis- 
tinctions between  the  practice  in  equity  and  at  law  have 
been  abolished  for  a  long  period,  and  it  can  hardly  be  sup- 
posed it  was  intended  to  take  such  a  decisive  step  back- 
wards and  deprive  the  court  of  such  power  and  compel  a 
resort  to  the  old  common  law  procedure  in  this  particular. 
It  would  be  entirely  foreign  to  the  whole  history  and  spirit 
of  our  jurisprudence.  Consequently,  if  the  power  to  en- 
force collection  of  a  deficiency  exists,  the  act  as  a  method 
of  procedure  must  be  intended  to  confer  a  private  benefit 
only,  and  its  provisions  can  be  waived.  As  limiting  the 
method  of  procedure  it  is  clearly  worse  than  useless. 

But  the  act  goes  further  than  this,  and  is  manifestly  in- 
tended for  something  else,  and  is  so  regarded  in  some  of 
the  briefs.  Its  language  is  plain  and  not  susceptible  of  the 
construction  that  it  was  intended  to  prescribe  a  matter  of 
practice  only.  The  body  of  the  act  distinctly  limits  the 
right  to  enforce  judgments  on  a  debt  for  which  mortgage 
security  has  been  given,  to  the  property  mortgaged,  and 
covers  chattel  as  well  as  real  estate  mortgages.  While  it 
might  be  void  in  this  respect  on  the  ground  that  the  sub- 
stance is  not  embraced  within  the  title,  graver  constitution- 
al questions  arise.  It  affects  more  particularly  local  capi- 
tal and  business  in  relation  to  which  chattel  mortgage  secur- 
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ity  is  often  taken;  also  small  urban  loans  upon  real  estate; 
for  it  is  a  well  known  fact  that  the  greater  amount  of  capi- 
tal invested  in  loans  in  the  state  belonging  to  parties  resid- 
ing without  the  state  is  invested  in  loans  upon  agricultural 
lands,  although  loans  have  been  made  to  some  extent  upon 
town  property,  particularly  large  loans.  It  deprives  a  man 
to  a  great  extent  of  the  benefit  of  his  general  credit,  es- 
pecially if  he  has  but  a  small  amount  of  property.  For 
instance,  if  he  wanted  to  hire  $500  to  build  a  house  or  buy 
tools  to  pursue  a  trade,  he  might  find  a  man  who  was  will- 
ing to  loan  it  to  him  by  taking  mortgage  security  upon 
such  property  as  he  had  with  a  further  reliance  upon  his 
individual  credit  and  ability  to  pay.  He  might  be  capable 
of  earning  good  wages  or  have  considerable  property  in  ex- 
pectancy, or  prospectively.  The  party  having  the  money 
might  not  be  willing  to  loan  to  him  otherwise,  but  this  law 
says  to  him  that  if  he  takes  mortgage  security  at  all,  his 
remedy  is  confined  to  that  and  that  only,  regardless  of  the 
amount  of  property  the  debtor  may  thereafter  acquire,  and 
the  result  will  generally  be  that  the  loan  cannot  be  ob- 
tained. As  applied  to  farm  lands  there  would  not  be  so 
great  an  objection  to  such  a  law  for  sufficient  security  can 
be  taken  in  the  first  instance.  The  value  is  stable  and  not 
generally  liable  to  destruction  or  serious  impairment,  but 
in  the  case  of  improved  town  property  it  would  be  differ- 
ent. It  is  no  answer  to  say  that  its  value  could  be  protect- 
ed by  insurance  policies,  for  it  might  be  damaged  in  ways 
a  policy  would  not  cover.  Even  agricultural  lands  might 
be  damaged  by  floods  seriously  in  some  localities,  and  dam- 
age in  various  ways  might  happen  without  fault  of  either 
of  the  parties.  Furthermore,  the  title  might  prove  defec- 
tive and  the  debtor  have  no  interest  in  the  property,  or  in 
ease  of  a  chattel  mortgage  upon  live  stock,  the  stock  might 
die  and  thus  the  remedy  be  lost  entirely,  or  if  it  should  be 
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held  in  Buch  cases  that  the  security  having  been  lost  the 
debt  should  be  regarded  as  one  upon  which  no  security  had 
been  taken,  then  suppose  in  case  of  the  real  estate  loan,  a 
small  but  inadequate  interest  remained  in  the  debtor  after 
the  real  state  of  the  title  was  determined,  or  in  the  case 
of  a  mortgage  upon  several  horses,  all  but  one  should  die, 
here  there  would  be  some  security  left,  but  mayhap  insuf- 
ficient to  satisfy  more  than  a  small  part  of  the  demand. 
Under  this  law  the  remedy  would  cease  when  such  property 
was  exhausted. 

Here  also  a  class  seems  to  be  singled  out,  arbitrarily,  with 
no  apparent  reason  other  than  a  matter  of  opinion,  as  the 
law  only  applies  to  mortgage  loans,  not  to  other  special  liens 
such  as  mechanics'  liens  or  upon  debts  secured  by  a  deposit 
of  collaterals.  A  deposit  of  warehouse  receipts  would  cre- 
ate a  lien  upon  the  grain  but  the  creditor  would  not  be  lim- 
ited thereto  in  case  it  proved  to  be  inadequate  security, 
while  in  case  of  a  chattel  mortgage  taken  on  like  property 
for  a  similar  purpose  another  creditor  would  be.  In  the 
case  of  a  lien  of  a  material  man  furnishing  lumber  for  the 
erection  of  a  building  there  would  be  no  such  limit,  but 
the  groceryman  who  furnished  the  necessaries  of  life  and 
took  mortgage  security  would  be  so  limited.  Under  this 
law  a  man  who  holds  a  promissory  note  for  which  mortgage 
security  had  been  originally  taken,  but  where  such  security 
has  become  lost  or  impaired,  is  not  given  the  same  rights 
that  another  citizen  is  who  simply  took  a  promissory  note 
without  any  security.  A  law  with  some  general  terms  may 
be  so  hedged  in  with  conditions  and  specifications  as  to  limit 
its  application  to  a  few  citizens  and  make  it  class  legisla- 
tion. 

Furthermore,  that  the  right  to  contract  with  reference 
to  one's  property  is  a  property  right  is  well  settled,  and  any 
abridgment  of  the  enjoyment  of  the  benefits  flowing  from 
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a  contract  not  against  public  policy  is  void. 

In  considering  the  sweeping  consequences  of  this  act,  it 
would  seem  to  be  a  propitious  time  for  a  recurrence  to 
fundamental  principles.  (Constitution,  art.  1,  sec.  32.) 
Civil  liberty  is  defined  by  Blackstone  to  be 

^Tfo  other  than  natural  liberty  so  far  restrained  by  hu- 
man laws  (and  no  further)  as  is  necessary  and  expedient 
for  the  general  advantage  of  the  public."    Book  1,  p.  125. 

Judge  CooLEY,  in  speaking  of  constitutional  declarations, 
mentions 

"Those  declaratory  of  the  fundamental  rights  of  the  citi- 
zen; as  that  all  men  are  by  nature  free  and  independent, 
and  have  certain  inalienable  rights,  among  which  are  those 
of  enjoying  and  defending  life  and  liberty,  acquiring,  pos- 
sessing, and  protecting  property,  and  pursuing  and  obtain- 
ing safety  and  happiness;  that  the  right  to  property  is  be- 
fore and  higher  than  any  constitutional  sanction;"  Cooley, 
Constitutional  Limitations  (5th  ed.),  p.  45, 

and  that 

*Tji  considering  state  constitutions  we  must  not  commit 
the  mistake  of  supposing  that,  because  individual  rights  are 
guarded  and  protected  by  them,  they  must  also  be  consid- 
ered as  owing  their  origin  to  them.  These  instruments 
measure  the  powers  of  the  rulers,  but  they  do  not  meas- 
ure the  rights  of  the  governed.  .  .  .  there  never 
was  a  written  republican  constitution  which  delegated  to 
functionaries  all  the  latent  powers  which  lie  dormant  in 
every  nation,  and  are  boundless  in  extent  and  incapable  of 
definition."    Cooley,  supra,  p.  47. 

As  if  to  emphasize  this  principle  our  constitution,  sec. 
30,  art.  1,  declares  that 

"  The  enumeration  in  this  constitution  of  certain  rights 
shall  not  be  construed  to  deny  others  retained  by  the  peo- 
ple." 

At  page  198  of  his  work.  Judge  Cooley  says: 

^The  fundamental  maxims  of  a  free  government  seem 
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to  require  that  the  rights  of  personal  liberty  and  private 
property  should  be  held  sacred," 

and  at  page  200,  quoting  approvingly  from  a  Connecticut 
case,  says: 

"  niV^ith  those  judges  who  assert  the  omnipotence  of  the 
legislature  in  all  cases  where  the  constitution  has  not  inter- 
posed an  explicit  restraint,  I  cannot  agree,'  " 

but  at  page  205  says: 

"Nor  are  the  courts  at  liberty  to  declare  an  act  void,  be- 
cause in  their  opinion  it  is  opposed  to  a  spirit  supposed  to 
pervade  the  constitution,  but  not  expressed  in  words. 
*When  the  fundamental  law  has  not  limited,  either  in  terms 
or  by  necessary  implication,  the  general  powers  conferred 
upon  the  legislature,  we  cannot  declare  a  limitation  under 
the  notion  of  having  discovered  something  in  the  spirit  of 
the  constitution  which  is  not  even  mentioned  in  the  instru- 
ment,' " 

and  at  page  206,  speaking  of  the  national  and  state  consti- 
tutions, says: 

"A  legislative  act  cannot,  therefore,  be  declared  void, 
unless  its  conflict  with  one  of  these  two  instruments  can  be 
pointed  out." 

But  while  this  is  to  be  observed,  it  is  apparent  that  all 
declarations,  guaranties  of  right  and  limitations  cannot  be 
specific,  and,  unless  general  ones  can  be  applied  to  such 
cases  by  necessary  implication,  they  would  be  valueless. 

Or,  as  said  at  page  432,  quoting  approvingly  from  the 
Dartmouth  College  case  there  cited: 

"  '  By  the  law  of  the  land  is  most  clearly  intended  the 
general  law;  a  law  which  hears  before  it  condemns;  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after 
trial.  The  meaning  is  that  every  citizen  shall  hold  his  life, 
liberty,  property,  and  immunities,  under  the  protection  of 
the  general  rules  which  govern  society.  Everything  which 
may  pass  under  the  form  of  an  enactment  is  not  therefore 
to  be  considered  the  law  of  the  land.^  *' 
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At  page  493  it  is  said: 

"  But  a  statute  would  not  be  constitutional  which  should 
proscribe  a  class  or  a  party  for  opinion's  sake,  or  which 
should  select  particular  individuals  from  a  class  or  locality, 
and  subject  them  to  peculiar  rules,  or  impose  upon  them 
special  obligations  or  burdens  from  which  others  in  the 
same  locality  or  class  are  exempt." 

At  pages  486-7  it  is  said: 

"  The  doubt  might  also  arise  whether  a  regulation  made 
for  any  one  class  of  citizens,  entirely  arbitrary  in  its  char- 
acter, and  restricting  their  rights,  privileges,  or  legal  capaci- 
ties in  a  manner  before  unknown  to  the  law,  could  be  sus- 
tained, notwithstanding  its  generality.  Distinctions  in  these 
respects  must  rest  upon  some  reason  upon  which  they  can 
be  defended — like  the  want  of  capacity  in  infants  and  in- 
sane persons;  and  if  the  legislature  should  undertake  to 
provide  that  persons  following  some  specified  lawful  trade 
or  employment  should  not  have  capacity  to  make  con- 
tracts, or  to  receive  conveyances,  or  to  build  such  houses  as 
others  were  allowed  to  erect,  or  in  any  other  way  to  make 
such  use  of  their  property  as  was  permissible  to  others,  it 
can  scarcely  be  doubted  that  the  act  would  transcend  the 
due  bounds  of  legislative  power,  even  though  no  express 
constitutional  provision  could  be  pointed  out  with  which 
it  would  come  in  conflict.  To  forbid  to  an  individual  or  a 
class  the  right  to  the  acquisition  or  enjoyment  of  property 
in  such  manner  as  should  be  permitted  to  the  community  at 
large,  would  be  to  deprive  them  of  libeHy  in  particulars  of 
primary  importance  to  their  'pursuit  of  happiness;'  and 
those  who  should  claim  a  right  to  do  so  ought  to  be  able 
to  show  a  specific  authority  therefor,  instead  of  calling  upon 
others  to  show  how  and  where  the  authority  is  negatived. 

"  Equality  of  rights,  privileges  and  capacities  unquestion- 
ably should  be  the  aim  of  the  law;  and  if  special  privileges 
are  granted,  or  special  burdens  or  restrictions  imposed  in 
any  case,  it  must  be  presumed  that  the  legislature  designed 
.  to  depart  as  little  as  possible  from  this  fundamental  maxim 
of  government. 
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The  state,  it  is  to  be  presumed,  has  no  favors  to  bestow, 
and  designs  to  inflict  no  arbitrary  deprivation  of  rights. 
Special  privileges  are  always  obnoxious,  and  discriminations 
against  persons  or  classes  are  still  more  so." 

As  to  class  legislation,  see,  also,  Tacoma  v.  Krech,  15 
Wash.  296  (46  Pac.  255),  where  the  principle  was  held 
to  apply. 

To  undertake  anything  like  a  review  of  the  numerous 
decisions  on  these  constitutional  questions  would  extend 
this  opinion  beyond  all  due  bounds.  Many  of  them  are 
cited  in  the  briefs  and  these  can  be  resorted  to  by  those  de- 
siring to  do  so.  The  rules  above  quoted  are  sufficient  to 
indicate  the  general  grounds  and  to  establish  that  an  act 
limiting  the  rights  of  a  citizen  to  contract  with  reference 
to.  his  property  must  tend  to  promote  the  public  good  in 
some  way  or  it  is  an  unwarranted  interference  therewith. 
Such  laws  must  be  founded  on  a  legitimate  reason.  Where 
the  reason  fails  the  right  ceases.  Can  such  a  basis  be  found 
here?  The  act  cannot  operate  as  an  exemption  law.  Such 
laws  are  sustained  on  the  principle  that  the  state  is  interest- 
ed in  the  retention  by  each  citizen  of  enough  property  to  en- 
able him  to  be  self-supporting,  that  he  may  be  enabled  to 
pursue  his  trade  or  calling  and  in  order  that  he  may  not 
become  a  public  charge.  These  matters  are  left  to  the 
legislature,  and  to  say  how  little  or  how  much  may  be  ex- 
empted. Such  laws  are  liberally  construed.  It  clearly 
cannot  serve  any  such  purpose,  for  a  mortgagor  may  have  a 
large  amount  of  other  property  above  his  exemptions  aside 
from  that  mortgaged.  Why  should  a  mortgagee  who  has 
exhausted  the  mortgaged  property  not  be  paid  therefrom? 
It  has  been  heretofore  a  well  settled  policy  of  the  law  that 
a  man's  property  in  excess  of  his  exemptions  should  be 
subjected  to  the  payment  of  his  debts.  It  could  not  be 
supported  as  an  additional  exemption,  for  it  would  operate 
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iinequally.  One  man  might  have  only  a  small  amount  of 
such  property,  another  a  very  large  amount.  It  is  no  an- 
swer to  say  that  the  parties  have  contracted  for  certain  se- 
curity, for  that  may  be  lost  or  impaired  without  the  mort- 
gagee's fault.  The  mortgagor  has  also  contracted  to  pay 
the  debt  in  addition  to  giving  the  security. 

It  does  not  serve  the  purposes  of  an  insolvency  law  in 
any  way  whereby  a  man  is  enabled  to  turn  over  all  of 
his  property  above  his  exemptions  to  all  of  his  creditors  and 
start  again  freed  from  former  liablities,  for  here  he  is  not 
absolved  from  the  payment  of  his  unsecured  debts;  if 
the  property  he  then  owns  is  not  sufficient  to  pay  them, 
payment  may  be  enforced  against  his  future  acquired  prop- 
erty. On  the  other  hand,  he  may  have  property  largely 
in  excess  of  enough  to  pay  all  of  his  debts  whether  origin- 
ally secured  or  not.  It  is  not  a  marshalling  of  assets  or 
like  settlements  of  estates,  as  in  the  case  of  partnership  and 
individual  debts,  for  the  originally  secured  creditor  would 
have  no  recourse  to  the  property  left  after  unsecured  debts 
are  paid. 

It  cannot  be  sustained  on  the  basis  that  an  undue  ad- 
vantage may  be  taken  of  an  unwary  or  needy  debtor, 
where  the  law  sometimes  relieves  him  on  the  ground  of 
public  policy  from  his  own  stipulations,  often  carelessly 
entered  into,  or  where  he  might  be  easily  overreached, 
as  in  the  case  of  a  stipulation  in  an  insurance 
policy  that  the  agent  shall  be  deemed  to  be  the  agent  of 
the  insured,  for  an  instance.  He  has  received  the  amount 
of  the  loan,  if  it  is  a  case  of  hiring,  and  he  has  agreed  to 
return  it.  If  the  mortgage  is  given  to  secure  payment  for 
the  necessaries  of  life  or  tools  of  trade  which  he  has  pur- 
chased, he  has  agreed  to  pay  for  them,  and  it  is  a  direct 
primary  part  of  his  contract.  It  does  not  tend  to  prevent 
the  sacrifice  of  real  estate,  for  the  sale  must  be  for  the 
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amount  of  the  debt  or  for  eighty  per  cent,  of  the  appraised 
value,  if  it  is  less.  No  one  would  contend  that  it  in  any 
way  involves  the  police  power  of  the  state.  It  rests  on 
none  of  these  grounds.  We  know  of  no  similar  law  any- 
where and  may  safely  say  that  none  like  it  has  ever  been 
sustained  in  any  state  of  the  Union. 

The  results  of  a  turbulent,  restless,  temporary  impulse 
on  the  part  of  the  people  or  majorities  in  any  state  or  com- 
munity may  sometimes  be  reflected    in   contemporaneous 
legislation,  which  disregards  the  rights  of  individual  citi- 
zens or  classes.    In  such  cases  the  people  need  protection 
from  their  own  hasty  acts.     State    constitutions   are   de- 
signed to  serve  as  a  check  thereon.     If  they  do  not  do 
this  they  are  but  a  delusion  and  a  snare.     When  consti- 
tutional  rights  are  in  issue,  a  great  responsibility  rests  upon 
the  courts.     If  they  are  unconstitutional,  it  is  a  duty  to 
hold  them  so — one  not  to  be  avoided.     It  is  not  a  matter 
of  choice  to  act  or  not,  but  a  duty  is  imposed  which  must 
be  discharged.    It  would  seem  that  if  any  law  could  be  an 
unwarranted  interference  with  a  citizen's  right  to  contract, 
this  is  one.     If  this  law  could  be  sustained,  a  law  abso- 
lutely prohibiting  all  mortgages,  debts  or  even  the  sale  of 
property  could  as  well  be.     We  believe  the  opinion  that 
siicli  laws  would  be  constitutional  is  not  generally  preva- 
lent.   In  support  of  the  proposition  favored  by  a  few,  that 
legislatures  are  practically  omnipotent  and  can  interfere 
with  the  rights  of  the  citizen  under  the  constitution,  imag- 
inary cases  are  sometimes  presented,  such  as  if  the  legis- 
lature should  pass  bills  repealing  all  laws  providing  reme- 
dies and  substitute  no  others.     Although  the  courts  could 
not  supply  them  as  to  future  contracts,  if  they  could  hold 
former  ones  in  force  as  to  prior  contracts,  and  while  the 
constitution     would    afford   but  little  protection  in  such 
cases,  it  is  true,  there  is  yet  something  inherent  in  the  so- 
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cial  organization  itself  which  prevents  them,  resting  in  the 
settled  good  sense  of  the  people. '  That  any  such  thing,  so 
destructive  bf  society,  would  be  done,  is  not  to  be  thought 
of.  Supposed  cases,  practically  impossible  because  of  their 
palpable  outrageousness,  can  always  be  pursued  to  absurd 
ends  in  any  direction.  Our  conclusion  is  that  this  law  is 
void  as  being  an  undue  restraint  upon  the  liberty  of  the 
citizen  affecting  his  property  rights. 

We  will  next  consider  the  act  granting  judgment  debt- 
ors the  right  to  the  possession  of  property  during  the  period 
of  redemption  (Laws  1897,  p.  227;  Bal.  Code,  §  5299), 
together  with  the  following  clauses  contained  near  the  end 
of  the  mortgage  here  in  controversy: 

^That  the  purchaser  at  the  mortgage  foreclosure  sale, 
or  his  successors  in  interest,  shall  have  full  and  complete 
possession  of  the  mortgaged  property  during  the  time  al- 
lowed for  redemption;  and  that  the  party  of  the  first  part 
and  his  successors  in  interest  shall  and  do  hereby  waive  all 
right  or  claim,  allowed  by  statute,  to  possession  during  the 
period  of  redemption  whether  such  period  elapse  before  or 
after  sale,  but  that  whenever  the  property  is  redeemed  the 
rents  and  profits  shall  be  accounted  for  to  the  judgment 
debtor  and  credited  as  payment  in  part  or  in  whole  of 
the  judgment. 

"  That  from  the  time  of  the  levy  upon  the  real  estate 
mentioned  in  the  mortgage  and  the  decree  rendered  in 
the  foreclosure  proceedings  thereon  the  judgment  credit- 
or, being  the  party  of  the  second  part  or  his  successors  in 
interest,  shall  have  full  and  complete  possession  of  the 
mortgaged  premises  and  be  entitled  to  all  rents  and  profits 
of  the  same;  but  that  in  case  of  redemption  such  rents  and 
profits  shall  be  credited  upon  the  judgment.'' 

It  is  contended  that  these  provisions  constitute  a  mort- 
gage on  the  rents  and  profits  which  is  binding.  A  mortgage 
may  undoubtedly  be  given  on  rents  and  profits.  1  Jones, 
Mortgages  (6th  ed.),  §  140;     Chase  v.  Ball,  79  Ind.  311. 

37— 18  WASH. 
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And,  if  a  substantial  part  of  the  agreement  necessary  for 
the  security  of  the  mortgagor,  should  be  enforced.  A 
mortgage  in  the  form  of  a  deed  with  a  separate  defeasance, 
the  deed  giving  immediate  possession  and  the  right  to  the 
rents  and  profits,  can  doubtless  be  given,  and  it  could  be 
made  to  take  effect  upon  a  default  and  foreclosure.  But  it 
does  not  follow  that  such  latter  stipulations  must  be  en- 
forced in  all  cases.  Courts  of  equity  have  always  exercised 
a  control  over  sales  of  property  even  to  the  extent  of  dis- 
regarding the  stipulations  of  the  parties.  Bents  and  pro- 
fits might  be  applied  toward  the  satisfaction  of  a  mort- 
gage debt  in  the  absence  of  such  a  stipulation  as  is  some- 
times done  where  a  receiver  is  appointed  before  or  after 
default,  nor  do  we  say  that  it  would  be  necessary  that  a 
receiver  should  be  appointed  therefor  in  all  cases.  These 
are  matters  over  which  the  court  has  control  and  may  or 
may  not  enforce,  as  the  justice  of  the  particular  case  seems 
to  demand.  The  stipulations  therefor  may  be  in  the  nature 
of  forfeitures  which  are  not  favored.  On  a  similar  prin- 
ciple stipulations  regarding  the  time  of  payment,  where  it 
is  not  of  the  essence  of  the  contract,  and  as  to  damages,  will 
not  always  be  enforced.  1  Pomeroy,  Equity  Jurispru- 
dence (2d  ed.),  §§  455,  456;  1  Sutherland,  Damages  (2d 
ed.),  &§  283,  284.  This  is  a  familiar  doctrine.  The  stipu- 
lations in  this  mortgage  as  to  rents  and  profits  add  little,  if 
anything,  to  the  stipulation  giving  immediate' poeseadon 
after  the  rendering  of  the  decree.  The  right  to  possession 
would  take  the  rents  and  the  law  now  would  compel  the 
application  of  the  profits  to  the  debt  in  case  of  redemption. 
It  may  have  been  but  an  attempt  in  this  instance  to  evade 
the  law  relating  to  possession  during  the  redemption 
period,  not  at  all  necessary  for  the  protection  of  the  mort- 
gagee nor  a  substantial  part  of  the  contract.  If  so,  the 
mortgagor  could  not  waive  the  right  in  the  instrument  ere- 
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atdng  the  debt^  or  before  default  generally^  when  the  situa- 
tion becomes  fixed  and  he  is  directly  confronted  with  its 
effects.  There  was  no  showing  in  this  case  that  the  land 
was  inadequate  security  for  the  debt.  After  defatdt  the 
law  would  permit  a  waiver.  A  debtor  might  waive  his  ex- 
emptions by  faiUng  to  claim  the  same  after  levy.  This  law 
declares  a  public  policy  and  establishes  a  salutary  rule. 
While  it  operates  for  the  benefit  of  debtors,  it  also  benefits 
the  public  by  benefiting  a  large  number  of  citizens.  It  is 
of  the  same  class  as  those  laws  preventing  waivers  in  in- 
surance policies  relating  to  agents  and  otherwise,  which  are 
well  known,  and  also  declaring  after  what  performance 
life  insurance  policies  shall  be  non-forfeitable  regardless 
of  stipulations.  The  law  permits  a  mortgage  of  a  home- 
stead, and  it  might  be  a  matter  of  public  policy  that  the 
owner  should  not  be  turned  out  of  possession  immediately 
upon  foreclosure.  He  might  surrender  possession  after  de* 
fault  and  sale,  but  not  be  allowed  to  stipulate  therefor  in 
the  instrument  creating  the  debt.  Greenhood,  Public 
Policy,  p.  496  et  seq.j  Kneettle  v.  Newcomby  22  N.  Y.  249 
<78  Am.  Dec.  186);  Peugh  v.  Davisy  96  U.  S.  337; 
Levicks  v.  Walker ,  77  Am.  Dec.  187;  Mills  v.  Bennett , 
94  Tenn.  651  (45  Am.  St.  Rep.  763,  30  S.  W.  748); 
Waters  V.  Randall,  6  Mete.  479;  Queen  Ins.  Co.  v.  Leslie, 
47  Ohio  St.  409  (24  K  E.  1072);  Chghom  v.  Oreeson, 
77  6a.  343.  These  matters  must  be  left  with  the  court, 
and  there  is  nothing  presented  in  this  case  to  warrant  our 
disturbing  the  finding  of  the  court  in  that  particular.  This 
also  disposes  of  the  stipulation  for  an  immediate  sale  after 
decree,  as  the  law  fixes  the  time  as  heretofore  stated. 

Segarding  the  act  relating  to  the  payment  of  obligations 
(Laws  1897,  p.  91,  Bal.  Code,  §§  3665-3667),  I  desire 
merely  to  announce  the  conclusion  reached  by  the  other 
members  of  the  court  as  I  understand  it,  viz.:    that  it  is 
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a  subject  upon  which  a  state  cannot  legislate,  but  belongs 
exclusively  to  the  general  government.  In  its  practical 
effects  it  is  of  no  consequence,  although  the  principle  is 
an  important  one.  The  precise  point  as  to  whether  a  state 
can  provide  that  no  contract  shall  be  enforced  as  payable 
in  any  particular  money,  but  may  be  discharged  in  any 
kind  of  lawful  money  regardless  of  the  stipulations  of  the 
parties,  in  the  absence  of  national  legislation  permitting 
such  contracts,  does  not  seem  to  have  been  decided  else- 
where. Personally,  from  the  limited  examination  I  have 
given  it,  in  view  of  its  present  at  least  inconsequential  ef- 
fect and  the  opinion  of  the  majority,  I  can  see  no  objec- 
tion to  sustaining  such  a  law.  But  it  follows  from  the  hold- 
ing  of  the  other  members  of  the  court  that  this  contract 
must  be  enforced  according  to  its  terms,  and  that  the  act 
is  inoperative. 

We  are  all  of  the  opinion  that  the  act  in  relation  to  at- 
torney's fees  (Laws  1895,  p.  81,  Bal.  Code,  §  5166)  must 
stand.  This  prescribes  a  measure  of  public  policy.  In  the 
absence  of  any  statute  upon  the  subject  it  would  be  a 
matter  over  which  the  courts  would  have  control,  at  least 
to  the  extent  of  refusing  to  allow  unconscionable  fees.  It 
is  also  well  settled  that  where  no  attorney  has  been  em- 
ployed there  can  be  no  recovery  of  an  attorney's  fee  in 
the  case,  and  it  would  follow  therefrom  that  only  a  reasona- 
ble compensation  should  be  allowed  where'  one  is  em- 
ployed. It  is  intended  as  a  matter  of  costs  to  cover  the 
expenses  of  suit.  The  practice  of  allowing  the  parties  to 
fix  the  amount  of  such  fees  under  the  former  statute  was 
abused  more  or  less.  Excessive  fees  were  sometimes  fixed, 
and  it  is  contended  in  the  briefs  that  mortgages  under  a^ 
rangements  made  with  attorneys  were  occasionally  fore- 
closed for  a  much  less  sum,  the  mortgagee  retaining  the 
balance.    This  certainly  was  a  reprehensible  practice,  and 
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one  not  to  be  tolerated.    The  finding  of  the  lower  court  in 
this  respect  is  sustained. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  herewith. 

Andebs  and  Gobdon,  JJ.,  concur. 

DuNBAB,  J.,  (dissenting). — ^I  am  reluctantly  compelled 
to  dissent  in  part  at  least  from  the  majority  opinion  in  this 
case.  So  far  as  the  proposition  of  appraisement  is  con- 
cerned I  am  forced  to  the  opinion  that  the  law  should  be 
held  to  be  of  no  force  or  effect  by  reason  of  its  incongrui- 
ties and  contradictory  provisions.  Section  10  (Bal.  Code, 
§  5281)  provides  that  no  property  shall  be  sold  for  a  sum 
less  than  eighty  per  cent  of  the  appraised  value  thereof 
except  that  when  property  is  not  capable  of  partition  or 
division  then  the  same  may  be  sold  for  the  amount  of  the 
judgment  debt  or  demand.  The  same  section  further  pro- 
vides that  when  the  property  is  capable  of  partition  then 
so  much  thereof  as  may  be  sufficient  only  shall  be  sold  as 
will  satisfy  the  judgment;  and  the  further  provision  of 
the  same  section  is,  in  case  of  foreclosure  of  mortgages  or 
other  liens  nothing  shall  prevent  the  sale  of  the  entire 
premises  included  within  the  mortgage  or  lien.  It  will 
thus  be  seen  that  the  second  and  third  provisions  of  the 
section  are  irreconcilably  conflicting,  for  one  provides  that 
so  much  only  of  the  property  as  may  be  sufficient  to  satisfy 
the  judgment  shall  be  sold,  while  the  next  sentence  as  clear- 
ly declares  that  nothing  shall  prevent  the  sale  of  the  en- 
tire premises  included  within  the  mortgage  or  lien.  I 
heartily  concur  in  all  that  is  said  in  the  majority  opinion 
concerning  the  relations  existing  between  courts  and  legis- 
latures, but  when  the  legislature  enacts  a  law  the  provi- 
sions of  which  are  absolutely  conflicting  within  themselves, 
then  I  think  it  becomes  as  much  the  duty  of  the  court  to 
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hold  the  law  ineffectual  for  any  purpose  as  it  does  to  hold 
the  law  unconstitutional  when  it  plainly  violates  a  consti- 
tutional provision.  The  section  which  I  have  quoted  is 
only  one  example  of  the  conJBicting  provisions  of  this  law, 
if  we  hold  that  it  applies  to  mortgages  and  not  to  execu- 
tion sales  alone;  and  an  attempt  to  exempt  mortgages  from 
the  operation  of  the  bill  is  rendered  as  unsuccessful  by  rea- 
son of  the  provisions  in  succeeding  and  preceding  sections. 
There  are  no  rules  of  statutory  construction  or  of  logic 
which  can  be  brought  to  bear  in  construing  a  statute  of  thif 
kind.  It  simply  becomes  a  question  of  guessing  as  to  what 
was  the  intention  of  the  legislature,  if  indeed  it  does  not 
go  further  and  compel  judicial  legislation,  which  is  always 
to  be  avoided.  This  is  shown  by  the  majority  opinion,  which 
was  announced  after  many  weeks  of  painstaking  labor, 
coupled  with  an  earnest  endeavor  to  bring  order  out  of 
confusion,  and  to  give  some  effect  to  the  legislative  act. 
But  I  think  the  effort,  devoted  and  praiseworthy  as  it  was, 
has  failed,  and  that  the  announcement  is  really  the  best 
judgment  of  the  majority  of  what  the  law  ought  to  be,  a 
result  which,  in  my  opinion,  could  not  be  avoided  under 
an  attempt  to  sustain  this  law,  and  I  think  as  a  matter  of 
public  policy  it  is  far  better  that  the  laws  enacted  by 
former  legislators,  who  were  the  proper  law-making  pow- 
ers, should  be  held  to  be  the  laws  governing  transactions  of 
this  kind  than  a  law  which  is  the  result  of  judicial  judg- 
ment and  announcement.  I  have  read  with  interest  the 
masterly  presentation  made  by  the  majority  on  the  defi- 
ciency judgment  law,  but  am  still  constrained  to  believe 
that  on  that  subject  the  legislature  had  a  right  to  act,  and 
that  it  did  act  within  the  scope  of  its  constitutional  powers, 
and,  believing  that  it  is  a  provision  which  cannot  be  waived, 
I  think  the  law  should  be  sustained.  I  am  also  of  the  opin- 
ion that  the  statute  in  relation  to  possession  cannot  be  abro- 
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gated  or  modified  by  the  courts,  neither  do  I  think  it  is  a 
provision  that  can  be  waived.  The  majority  opinion  ex- 
presses my  views  on  the  money  proposition. 

Reavis,  J.,  (dissenting). — I  cannot  assent  to  several 
conclusions  announced  by  the  majority  of  the  court  in  this 
case,  and  the  importance  of  the  questions  involved  requires 
further  discussion.  The  question  whether  an  appraisement 
of  real  estate  provided  for  in  the  act  of  March  10,  1897 
(Laws  1897,  p.  70,  Bal.  Code,  §  5273  et  seq.),  relating  to 
the  sale  of  property  under  execution  is  applicable  to  mort- 
gages was  decided  in  the  case  of  Sivinburne  v.  Mills,  17 
Wash,  611  (50  Pac.  489),  and  mortgages  were  there  held 
to  be  included  within  the  terms  of  the  act.  Upon  complete 
consideration  we  are  all  agreed  that  the  conclusion  hereto- 
fore reached  was  correct.  This  litigation  arises  in  the  con- 
struction of  the  mortgage  in  suit,  which  contains  among 
its  stipulations  upon  the  part  of  the  mortgagor  an  express 
waiver  of  the  law  relating  to  appraisement  and  time  of 
sale;  also  the  act  of  March  16,  1897  (Laws  1897,  p.  227, 
Bal.  Code,  §  5299),  declaring  the  mortgagor  entitled  to  the 
possession  and  rents,  issues  and  profits  of  real  property  sold 
under  foreclosure  during  the  full  period  for  the  redemp- 
tion of  the  same;  also  the  act  of  March  11,  1897  (Laws 
1897,  p.  98,  Bal.  Code,  §  5888a),  prohibiting  a  deficiency 
judgment  in  mortgage  foreclosures;  also  the  act  relat- 
ing to  the  construction  of  contracts  between,  parties  for 
attorneys^  fees;  and  also  the  act  of  March  11,  1897  (Laws 
1897,  p.  91,  Bal.  Code,  §§  3665-3667),  relating  to  pay- 
ment of  obligations,  and  declaring  that  the  same  may  be 
fully  satisfied  with  any  kind  of  lawful  money  or  currency 
of  the  United  States.  I  understand  the  conclusion  of  the 
majority  is  that  the  waivers  contained  in  the  stipula- 
tions of  the  mortgage  are  void  and  cannot  be  enforced,  but. 
as  there  is  some  intimation  that  a  different  state  of  facts 
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from  those  found  in  the  present  cause  might  vest  in  the 
court  the  consideration  of  the  enf orcibility  of  some  of  the 
waivers,  I  desire  to  make  some  observations  upon  this  ques- 
tion. The  learned  counsel  for  the  plaintiff  contend  that 
the  provisions  relating  to  appraisement  and  to  possession, 
and  the  rents,  issues  and  profits  in  the  legislation  of  1897 
do  not  in  terms  prohibit  the  waiver;  that,  being  solely  for 
the  benefit  of  the  debtor,  he  may  lawfully  waive  the  same; 
that  such  contract  of  waiver  is  enf orcible  in  the  courts,  and 
that  public  policy  does  not  concern  itself  with  those  pro- 
visions intended  merely  for  the  benefit  of  the  debtor.  I 
have  examined  every  case  cited  upon  this  proposition  in  the 
briefs  submitted  by  counsel.  Stochmeyer  v.  Tobin,  139  TJ. 
S.  176  (11  Sup.  Ct.  504),  was  first  determined  in  the  state 
of  Louisiana,  and  the  supreme  court  of  the  United  States 
merely  accepted  the  construction  of  the  state  supreme  court 
in  Broadwell  v.  RodrigueSy  18  La.  An.  68,  and  its  ruling 
in  that  case  is  not  authority  here  in  any  sense,  because  the 
uniform  rule  in  the  federal  supreme  court  is  to  accept  the 
construction  of  a  state  statute  by  the  court  of  last  resort 
of  the  state  without  reference  to  the  correctness  of  such 
construction.  As  the  Louisiana  case  just  mentioned  and 
also  New  Orleans  Mutual  Ins,  Co,  v.  Barley,  19  La.  An. 
89,  are  cases  presented  where  the  waiver  of  an  inquisition 
or  appraisement  law  has  been  held  a  valid  contract,  it  is 
instructive  to  review  the  reasoning  of  the  Louisiana  court 
in  an  earlier  case,  Levicks  v.  Walker ,  15  La.  An.  245  (77 
Am.  Dec.  187).  The  court  there  held  such  a  waiver  void, 
and  observed: 

"Parties  regulate  their  own  conduct  by  their  stipula- 
tions, but  they  cannot  prescribe  rules  of  proceeding  for 
public  officers,  nor  demand  that  the  courts  of  justice  shaD 
depart  from  the  usual  modes  of  enforcing  their  decrees.  If » 
before  judgment,  the  creditor  may  stipulate  the  manner 
in  which  the  same  shall  be  executed,  the  principle  will 
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sanction  an  endless  variety  of  modes  of  execution  of  judg- 
ments." 

But  in  the  case  of  Broadwell  v.  Rodrigues,  supra,  the 
court  again  had  brought  before  it  the  question  of  waiver 
in  connection  with  the  construction  of  section  2  of  article 
11  of  the  civil  code  of  Louisiana,  which  had  not  been  be- 
fore them  in  the  former  case.  Construing  this  section  of 
the  code,  the  court  said: 

"  The  law  of  France,  in  its  practical  application,  differs 
but  little  from  the  law  of  Louisiana,  and  both  rest  on  the 
maxim  of  the  Boman  law,  which  lays  it  down  as  a  rule  that 
«very  one  is  at  liberty  to  renounce  what  the  law  has  es- 
tablished in  his  favor  and  interests  but  himself. 

"  Est  regalia  juris  antiqui  omnes  liceniiam  habere  his 
quae  pro  se  indicia  sunt  renunciare,  L.  29,  C.  de  Pactis. 
But  individuals  cannot  by  their  conventions  derogate 
from  the  force  of  laws  made  for  the  preservation  of  public 
order  or  good  morals.  /.  C.  de  Pactis,  2;  S  L.  Jf^6,  §§  de 
a.  T.  L.  S8y  §§  de  Pactis,  «,  U. 

**AIarcede,  commenting  on  the  last  rule  cited  obser\'es: 
*  Cet  article  en  nous  disant  qu^on  ne  peut  par  convention 
deroger  aux  lots  dont  il  parle,  not^  indigne  a^sez  qu^on 
pourray  par  a  moyeny  deroger  aux  autresJ  Vol.  1,  p.  671. 
And  the  jurisconsults  who  compiled  our  Code,  while  they 
adopted  verhatiniy  the  article  6  of  the  French  Code,  in  the 
article  11  of  our  own  Code,  have  added  to  that  article  a 
second  paragraph  which  is  a  legislative  recognition  of  Mar- 
cade's  doctrine,  and  has  removed  much  of  the  uncertainty 
of  the  French  article.  (See,  also,  the  doctrine  of  TouUier, 
liereinafter  referred  to.) 

"  The  second  paragraph  of  article  11  of  our  Code,  is  as 
:£ollow8:  *  But,  in  all  cases  in  which  it  is  not  expressly  or 
impliedly  prohibited,  individuals  can  renounce  what  the 
law  has  established  in  their  favor,  when  the  renunciation 
<loes  not  affect  the  right  of  others,  and  is  not  contrary  to 
the  public  good.'  " 

The  court  then  says: 

"  Aided  by  the  light  which  the  French  jurists  have  af- 
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forded  us  in  solTiiig  this  mooted  queston,  .  .  .  this 
we  apprehend  to  be  the  general  rule,  as  relates  to  the  re- 
nunciation of  private  rights.  The  exceptional  cases  are 
those  which  trench  on  public  order;  and,  within  those  ex- 
ceptional cases,  is  not  embraced,  as  we  conceive,  the  stipula- 
tion in  the  mortgage  granted  by  the  plaintiflF  in  injunction." 

It  will  thus  be  seen  that  the  present  Louisiana  doctrine 
does  not  in  any  sense  overturn  the  principle  first  declared 
in  15  La.  An.,  supray  but  is  founded  on  a  provision  of  the 
Louisiana  statute,  which  had  theretofore  been  construed  by 
the  French  jurists,  and  such  construction  was  accepted  by 
the  court.  I  do  not  therefore  think  the  cases  cited  from 
Louisiana  are  authority  upon  the  construction  of  the  stat- 
utes under  consideration  here. 

The  case  of  Stockwell  v.  Byrne,  22  Lid.  6,  is  founded  en- 
tirely upon  estoppel  of  the  judgment  debtor  who  consent- 
ed that  an  officer  having  charge  of  a  writ  of  execution 
should  sell  without  appraisement,  and  the  court  held  such 
estoppel  good.  The  case  of  Baker  v.  Roberts,  14  Lad.  552, 
was  a  suit  on  a  promissory  note  containing  a  waiver  of  val- 
uation laws,  and  the  decision  was  based  upon  a  statute 
which  declared: 

"  Upon  any  instrument  of  writing,  made  in  this  state  or 
elsewhere,  containing  a  promise  to  pay  money  without  re- 
lief from  valuation  laws,  judgment  shall  be  rendered  and 
execution  had  accordingly." 

It  will  be  noted  that  the  Indiana  cases  cannot  be  in  point 
because  special  statutory  permission  authorizes  the  waiver 
of  valuation  laws.  The  case  of  Wray  v.  Millery  20  Pa.  St 
115,  was  where  the  defendant  was  held  estopped  by  a 
waiver  after  sale.  The  sale  was  made  without  dissent  and 
the  opinion  states  the  presumption  was  that  defendant  re- 
ceived the  purchase  money.  In  MitcheU  v,  Freedley.  10 
Pa.  St.  198,  the  defendants  had  estopped  themselves  after 
judgment  and  sale  had  been  made.    Thus  the  Pennsylvania 
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cases  are  not  in  point,  but  it  may  be  appropriately  observed 
here  that  the  courts  of  Pennsylvania  stand  almost  alone  in 
their  construction  of  homestead  and  other  exemption  laws, 
and  against  the  almost  universal  weight  of  authority  in  this 
coimtry.  But  a  Pennsylvania  statute  of  1836  seemed  to 
authorize  the  waiver  of  inquisition  or  appraisement.  On 
the  validity  of  a  waiver  of  the  right  to  possession,  several 
Iowa  cases  were  cited,  but  I  find  in  the  last  of  those  cases 
cited  the  decision  based  upon  the  Iowa  Code  of  1873,  sec- 
tion 1938,  which  declares  in  the  absence  of  stipulation  to 
the  contrary  the  mortgagor  of  real  property  retains  the 
legal  title  and  right  of  possession  thereto.  Manifestly  the 
statute  of  Iowa  determines  conclusively  the  construction 
of  such  contracts  for  waiver  of  the  right  to  possession. 

It  is  a  well  recognized  legal  rule  that  constitutional  or 
statutory  benefits  may  be  waived  unless  such  waiver  vio- 
lates some  principle  of  public  policy.  A  number  of  the 
slates,  among  which  are  Pennsylvania,  Indiana,  Louisiana, 
Iowa,  Kansas,  Nebraska  and  Illinois,  in  their  early  history 
adopted  what  have  been  very  pertinently  termed  appraise- 
ment or  valuation  laws.  Every  authority  from  those  states, 
both  in  the  state  and  federal  courts,  has  sustained  the  valid- 
ity of  these  laws  when  applied  to  subsequent  contracts. 
Having  thus  reviewed  the  authorities  presented  by  coun- 
sel to  sustain  the  validity  of  a  contract  of  waiver  of  ap- 
praisement and  found  that  in  no  instance  other  than  when 
authorized  by  statute  such  waiver  was  enforced,  we  may 
now  examine  some  of  the  numerous  and  very  eminent  au- 
thorities which  hold  that  analogous  provisions  in  other  laws 
cannot  be  waived  by  private  stipulation.  Our  statutes,  it 
may  be  mentioned,  nowhere  authorize  a  waiver  of  any  of 
the  provisions  of  the  laws  under  consideration. 

Wall  V.  Equitable  Life  Assur.  Societyy  32  Fed.  273,  was 
an  action  on  an  insurance  policy  in  the  United  States  cir- 
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cuit  court.  It  involved  the  question  as  to  the  force  to  he 
given  to  a  Missouri  statute  as  against  the  express  language 
of  the  policy.    The  court  by  Judge  Bbewbb  declared: 

"  It  evidently  intended  by  its  (the  state's)  legislation 
to  provide  a  fixed  and  absolute  rule  applicable  to  all  cases 
— ^absolute  and  universal,  because  if  it  applied  only  in 
cases  in  which  the  policies  were  silent,  or  if  it  could  be 
waived  or  changed,  a  child  can  see  that  it  would  protect 
only  so  far  as  the  insurance  companies  were  willing.  So, 
although  no  words  of  penalty  are  attached,  no  express  de- 
nial of  the  right  to  waive,  in  fact  no  words  of  negation  in 
any  direction,  yet  it  seems  to  me  fair  to  say  that  the  affirma- 
tive language  of  this  statute  discloses  a  public  policy 
which  no  court  ought  to  question  or  refuse  to  enforce. 
.  .  .  The  legislature  has  by  this  language  declared  a 
rule  in  respect  to  forfeitures  in  life  insurance  policies;  it 
has  thus  established  the  policy  which  it  believes  should  ob- 
tain in  this  state,  and,  though  sitting  on  the  federal  bench, 
it  is  my  duty  to  administer  the  laws  of  this  state  in  the 
spirit  in  which  they  were  enacted,  and  to  uphold  both  their 
letter  and  their  spirit." 

This  doctrine  is  also  approved  by  the  supreme  court  of 
the  United  States  in  Society  v.  Clements,  140  XJ.  S.  226  (11 
Sup.  Ct.  822),  and  other  cases  in  that  court  State  v. 
Edwards,  86  Me.  102  (29  Atl.  947,  41  Am.  St.  Kep.  628); 
Havens  v.  Oermania  Fire  Ins.  Co.,  123  Mo.  416  (45  Am. 
St.  Rep.  570,  27  S.  W.  718);  ReiUy  v.  Franklin  Ins.  Co., 
43  Wis.  449  (28  Am.  Rep.  552).  In  the  last  case  the  court 
says: 

"Now  the  law  is  well  settled,  that  where  a  statute  is 
founded  upon  public  policy,  a  party  cannot  waive  its  provi- 
sions even  by  express  contract." 

In  the  case  of  Minneapolis  Threshing  Machine  Co.  t?. 
Beck,  95  Iowa,  725  (63  N.  W.  637),  it  was  held  that: 

"  Under  Code,  §  3100,  providing  that '  personal  property 
levied  upon  and  advertised  for  sale  on  execution  must  be 


DENNIS  V.  MOSES.  589 


Feb.  1898.]  DiBsenting  Opinion  —  Bbavib,  J. 

appraised  before  sale/  etc.,  such  appraisement  cannot  be 
waived. 

^  Though  it  was  stipulated  in  a  chattel  mortgage  that  the 
mortgagor  waived  appraisement,  and  the  mortgagee  was 
present  at  the  foreclosure  sale,  the  mortgagee  is  not  pre- 
eluded  from  moving  to  set  aside  the  sale  on  the  ground  that 
there  was  no  appraisement,  as  is  required  by  statute." 

The  case  of  Latimer  v.  Equitable  Loan  &  Inv.  Co.,  81 

Fed.  776,  involved  the  right  of  withdrawal  of  a  stockholder 

in  a  building  association  after  giving  thirty  days'  notice 

thereof,  and  to  receive  back  the  amount  paid  in  by  him  to- 
gether with  his  shares  of  the  profits.    The  court  held: 

^  The  statutory  right  of  a  stockholder  in  a  building  as- 
sociation to  withdraw  therefrom  after  giving  30  days' 
notice,  and  to  receive  back  the  amount  paid  in  by  him,  to- 
gether with  his  share  of  the  profits  (Bev.  St.  Mo.  §  2810), 
is  one  evidencing  a  public  policy,  and  cannot  be  waived, 
even  by  an  express  declaration  in  the  certificates  that  there 
shall  be  no  right  of  withdrawal  until  100  months  from  the 
issuance  of  the  stock." 

A  strong  analogy  is  also  f oimd  in  the  uniform  rule  that 
the  equity  of  redemption  cannot  be  waived  in  a  mortgage 
or  in  any  other  instrument  executed  at  the  same  time. 
This  has  been  the  settled  law  for  over  two  centuries  in 
English  and  American  courts.  The  supreme  court  of  the 
Unites  States  in  Peugh  v.  Davis^  96  U.  S.  332,  discussing 
the  waiver  of  the  equity  of  redemption,  said: 

"  This  right  cannot  be  waived  or  abandoned  by  any  stipu- 
lation of  the  parties  made  at  the  time,  even  if  embodied  in 
the  mortgage.  This  is  a  doctrine  from  which  a  court  of 
equity  never  deviates.  Its  maintenance  is  deemed  essen- 
tial to  the  protection  of  the  debtor,  who,  under  pressing 
necessities,  will  often  submit  to  ruinous  conditions,  expect- 
ing or  hoping  to  be  able  to  repay  the  loan  at  its  maturity, 
and  thus  prevent  the  conditions  from  being  enforced  and 
the  property  sacrificed. 

*^  A  subsequent  release  of  the  equity  of  redemption  may 
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undoubtedly  be  made  to  the  mortgagee.  There  is  nothing 
in  the  policy  of  the  law  which  forbids  the  transfer  to  him 
of  the  debtor's  interest.  The  transaction  will,  however,  be 
closely  scrutinized  so  as.  to  prevent  any  oppression  of  the 
debtor."    Teal  v.  Walker,  111  U.  S.  242  (4  Sup.  Ct  420). 

The  language  quoted  is  an  answer  to  the  proposition  af- 
firmed by  counsel  for  plaintiff  that  the  public  is  not  con- 
cerned as  to  how  much  or  when  the  property  of  the  debtor 
is  taken  in  foreclosure.  The  whole  reasoning  relative  to  the 
right  to  waive  the  equity  of  redemption  and  the  principle 
upon  which  it  is  founded  is  applicable  to  the  construction 
of  the  statute  before  us.  The  rule  also  held  by  the  courts 
of  equity  from  time  immemorial  that  the  mortgagor  cannot 
waive  at  the  time  of  the  execution  of  the  mortgage  the 
right  to  the  possession  of  the  mortgaged  premises  during 
the  period  of  redemption  is  analogous.  This  is  for  the  spe- 
cial benefit  of  the  mortgagor  and  the  authorities  have  al- 
ways been  at  one  in  refusing  to  enforce  such  waivers.  But 
it  has  been  argued  that  the  statutes  of  1897  relating  to 
appraisement  do  not  evince  a  public  policy  or  the  intention 
of  the  legislature  to  declare  a  uniform  rule  relative  to  sales 
under  execution  and  foreclosure  of  all  real  estate  at  judi- 
cial sales.  Section  3,  Laws  1897,  p.  71  (Bal.  Code,  §  6274), 
is  mandatory  in  its  language: 

"  It  shall  be  the  duty  of  the  judgment  creditor  .  .  . 
when  the  judgment  is  to  be  satisfied  in  whole  or  in  part 
from  real  estate,  or  any  interest  therein,  to  deliver  to  the 
sheriff  a  true  statement,  signed  by  himself  or  attorney,  con- 
taining a  description  of  the  property  levied  upon,  the  es- 
timated value  of  each  separate  description,  and  serve  a 
copy  upon  the  judgment  debtor  or  his  attorney." 

Thus  it  will  be  seen  that  before  the  sheriff  can  take  a  sin- 
gle step  under  his  execution  after  levy  the  appraisement 
must  be  made  by  the  judgment  creditor;  it  is  a  part  of  the 
process  as  necessary  as  the  notice  of  sale;    but  if  it  were  de- 
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sirable  to  derive  the  intention  of  the  legislature  from  sur- 
rounding circumstances  and  conditions  then  existing,  it  is 
also  easy  to  deduce  the  rule  of  public  policy.  For  a  few 
years  preceding  the  legislative  session  of  1897  it  was  a 
matter  of  universal  knowledge  in  this  state  that  real  prop- 
erty exposed  to  sale  under  execution  was  sacrificed.  A  se- 
vere financial  stringency  and  absolute  dearth  of  money  in 
general  circulation  destroyed  the  value  of  real  property, 
and  at  such  sales  generally  the  only  bidder  was  the  judg- 
ment creditor,  who  in  effect  could  and  did  bid  so  much  as 
he  chose  for  property,  and  thus  the  mortgage  which,  when 
executed,  was  deemed  secured  by  property  of  thrice  its 
value  frequently  was  purchased  by  the  mortgagee  for  a 
small  portion  of  the  amount  secured,  and  a  deficiency  judg- 
ment left  standing  against  the  mortgagor  for  the  balance, 
often  the  larger  portion  of  the  claim.  It  is  plain  to  my 
judgment  that  the  legislature  intended  by  these  statutes  to 
prevent  the  undue  sacrifice  of  property.  Whether  the  sta- 
tute is  the  best  that  could  be  framed  for  that  purpose  or 
whether  it  is  wise  legislation  are  matters  which  the  courts 
cannot  control.  The  question  at  the  outstart  ought  to  be 
Is  the  statute  constitutional?  I  understand  the  court  is 
agreed  that  the  legislature  has  the  power  to  enact  such 
laws.  I  have  examined  the  numerous  cases  cited  by  coun- 
sel upon  the  question  of  the  constitutionality  of  this  sta- 
tute, and  my  conclusion  is  that  with  the  exception  of  the 
mechanic's  lien  and  slaughterhouse  cases  all  the  cases  cited 
are  those  involving  class  legislation,  and  as  such  would 
probably  be  held  void  under  art.  1,  sec.  12,  of  our  consti- 
tution. These  cases  hold  the  acts  under  consideration 
void  for  the  reason  that  they  limit  the  right  to  contract 
to  certain  classes,  to-wit:  Shaver  v.  Pennsylvania  Co.,  71 
Fed.  981  (raiboad  employes);  Low  v.  Rees  Printing  Co., 
41  Neb.  127  (69  N.  W.  362,  48  Am.  St.  Kep.  670),  (all 
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laborers  except  on  farms);  Commonwealth  v.  Perry,  155 
Mass.  117  (28  K  E.  1126,  31  Am.  St  Rep.  538),  (weav- 
ers); State  V.  OoodwiUy  33  W.  Va.  179  (10  S.  E.  285,  25 
Am.  St.  Eep.  863),  (laborers  in  mines  and  factories); 
Millett  V.  People,  117  HI.  294  (7  K  E.  631,  57  Am.  Rep. 
869),  (coal  miners);  Leep  v.  St.  Louis  By,  Co.,  58  Ark. 
407  (26  S.  W.  76,  41  Am.  St.  Rep.  109),  (railroad  em- 
ployes); In  re  Jacobs,  98  K  T.  106  (50  Am.  Rep.  636), 
(cigarmakers  in  tenement  houses);  Ex  parte  Kuhack,  85 
Cal.  274  (24  Pac.  737,  20  Am.  St.  Rep.  226),  (employes 
on  public  contracts);  In  re  Eight  Hour  Law,  21  Colo.  29 
(39  Pac.  328),  (laborers  in  mines,  factories  and  smelters); 
In  re  House  Bill  No.  20S,  21  Colo.  27  (39  Pac.  431),  (coal 
miners). 

The  statutes  here  in  question  embrace  all  those  en- 
tering into  the  relation  of  debtor  and  creditor,  which  is  not 
only  a  relationship  based  upon  its  own  peculiar  character- 
istics, but  is  one  recognized  from  the  earliest  times  and  un- 
der all  forms  of  constitutions  as  subject  to  legislative  con- 
trol without  the  suspicion  of  being  answerable  to  the 
charge  of  class  legislation.  The  objection  to  the  constitu- 
tionality of  the  provisions  relating  to  appraisement  being 
untenable,  the  important  duty  of  the  court  is  their  con- 
struction. 

2.  And  here  I  am  unable  to  agree  with  the  construc- 
tion of  the  majority  of  the  court.  I  concede  that  section 
10  of  the  appraisement  act  is  inartificiaUy  framed,  and 
there  is  much  difficulty  in  the  harmonious  construction  of 
the  several  provisions  included  in  the  section.  Section  2 
provides,  when  the  sale  is  of  real  property  and  consisting  of 
several  known  lots  or  parcels,  they  shall  be  sold  separately 
when  demanded  by  the  judgment  debtor  or  a  subsequent 
incumbrancer.  This  is  merely  declaratory  of  an  ancient 
equitable  rule  in  mortgage  foreclosures.     The  act  is  dear 
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in  the  procedure  on  the  appraisement.  It  is  simple  and  di- 
rect. If  the  judgment  creditor's  appraisement  is  satisfac- 
tory, notice  of  sale  is  given;  if  not  satisfactory  to  the 
judgment  debtor,  then  the  appraisers  are  appointed  by  the 
clerk  of  the  court  and  they  shall  appraise  the  real  value 
of  the  property  or  interest  of  the  judgment  debtor  therein. 
Section  8  (Bal.  Code,  §  5279)  seems  to  commit  finally  the 
fairness  of  the  appraisement  and  the  propriety  of  another 
valuation  of  the  property  to  the  court.  The  difficulty  in 
construction  is  found  in  section  10  (Bal.  Code,  §  5281). 
I  think  this  section  may  be  fairly  read  as  follows:  no  prop- 
erty shall  be  sold  for  a  sum  less  than  eighty  per  cent,  of 
the  value  thereof.  All  that  follows  in  section  10  are  ex- 
ceptions or  provisos.  The  well  recognized  canon  of  statu- 
tory interpretation,  that  in  the  event  of  absolute  repugn 
nancy  between  a  proviso  and  the  body  of  the  section  and 
intention  of  the  whole  act,  the  proviso  must  yield,  ought 
to  be  applied  here,  and  the  exceptions  or  provisos  taken  to- 
gether would  qualify  the  section  that  the  property  cannot 
be  sold  for  less  than  eighty  per  cent,  of  the  appraised 
value,  the  whole  thereof  may  be  sold  if  necessary  to  pay  the 
debt  at  eighty  per  cent,  of  the  appraised  value,  but  if  a 
portion  of  the  property  appraised  at  eighty  per  cent,  will 
pay  the  debt  no  more  can  be  sold.  State,  ex  rel.  Chamber' 
lin,  V.  DanieU,  17  Wash.  Ill  (49  Pac.  243).  As  I  view 
the  construction  given  to  section  10  by  the  court,  the  whole 
appraisement  is  so  emasculated  that  nothing  of  value  is  left 
of  it.  The  plain  intention  of  all  the  preceding  sections  of 
the  act  is  the  appraisement  of  real  property  so  as  to  avoid 
its  sacrifice  at  the  sale,  and,  while  such  legislation  relating 
to  execution  sales  is  novel  in  this  state,  it  is  by  no  means 
new  in  the  general  legislation  of  our  sister  states.  Very 
similar  provisions  relative  to  appraisement,  as  we  have  seen 
heretofore,  existed  in  a  number  of  the  states,  and  one  uni- 
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f onn  intentioii  pervaded  all  of  them.     There  is  nothing 
specially  different  in  the  results  to  the  judgment  creditor 
in  our  statutes  from  those  f oimd  in  the  statutes  of  the  other 
states.    In  fact  we  have  in  our  probate  procedure  long  re- 
cognized a  control  over  sales  of  property  for  the  satisfac- 
tion of  debts.     An  appraisement  is  mandatory  in  all  ad- 
ministration sales,  and  the  court  is  by  statute  authorized  to 
set  aside  any  sales,  if  in  its  judgment  upon  a  hearing  a 
lai^r  amount  can  be  obtained  for  the  property;    and  with- 
out any  statutory  provision  the  courts  in  the  exercise  of 
their  equitable  powers  continually  in  receiverships  fix  lim- 
its upon  the  bids  which  shall  be  received  for  property  of- 
fered at  sale.    This  court  has  approved  such  an  order  when 
made  by  a  superior  court  of  property  under  mortgage  fore- 
closure in  the  custody  of  its  receiver.    All  the  ai^uments 
used  against  the  fairness  of  the  statute  are  equally  appli- 
cable to  probate  sales  and  to  receivers'  sales.    As  seen,  sec- 
tion 8  of  the  statute  reposes  in  the  superior  court  the 
final  determination  of  the  fairness  of  the  appraisement. 
Imaginable  cases  may  be  suggested  where  the  appraise- 
ment might  incidentally  postpone  the  sale;     but  I  think 
the  general  presumption  of  fairness  in  judicial  procedure 
and  that  judicial  officers  will  perform  their  duty  will  re- 
lieve the  statute  of  any  imputation  of  an  intention  to  poet- 
pone  collections  on  execution  or  to  require  anything  but  a 
fair  sale  of  property. 

3.  The  act  relating  to  deficiency  judgments  (Laws  1897, 
p.  98)  is  clear  and  mandatory  in  its  provisions  and  there- 
fore not  the  subject  of  construction,  and  the  only 
question  litigated  here  is  its  constitutionality.  Ab 
a  mere  question  of  procedure  in  a  foreclosure  suit  it  ought 
to  be  controlling.  By  legislative  authority  only  in  this 
state  has  the  power  to  enter  a  deficiency  judgment  in  a 
foreclosure  of  a  mortgage  been  found.    Without  such  sta- 
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tutes  for  authority  to  enter  a  deficiency  judgment  in  the 
same  proceeding,  or  where  large  discretion  is  given  by 
equity  rules,  I  think  no  court  has  entered  such  a  judgment. 
But  the  broader  question  of  the  constitutionality  of  the  sta- 
tute which  limits  the  recovery  of  the  debt  to  the  mortgage 
security  has  been  fully  discussed  by  counsel  and  by  the 
court.  It  is  objected  that  the  statute  is  obnoxious,  first,  to 
article  5,  section  1,  and  article  14,  section  1,  of  the  consti- 
tution of  the  United  States,  and  article  1,  section  3,  of  the 
constitution  of  Washington,  in  substance  as  follows:  '^  "No 
person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law;"  and  second,  to  article  14,  section 
1  of  the  federal  constitution,  "  No  state  shall  make  or  en- 
force any  law  that  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States."  Section  10  of  article 
1  of  the  federal  constitution,  that  ^'no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,"  has  been  cited. 
The  latter  citation  is  so  manifestly  not  in  point  here  that  I 
do  not  deem  it  necessary  to  refer  to  it  again.  The  first 
provision  does  not  say  that  the  state  may  not  deprive  a  per- 
son of  life,  liberty  or  property  and  stop  there,  but  declares 
that  it  shall  not  be  done  "without  due  process  of  law."  The 
state  is  continually  depriving  persons  of  life,  liberty  and 
property,  but  it  must  be  done  according  to  due  process  of 
law. 

'^  Due  process  of  law  does  not  mean  a  statute  passed  for 
the  purpose  of  working  a  wrong."  Cooley,  Constitutional 
Limitations  (1st.  ed.),  p.  353. 

These  words  arft  held  to  be  synonymous  with  the  words 
"  law  of  the  land."    Ihid.,  p.  352,  and  this  means —      • 

"  General  public  law,  binding  upon  all  the  members  of 
the  community  under  all  circumstances,  and  not  partial  or 
private  laws,  affecting  the  rights  of  private  individuals  or 
classes  of  individuals.  Millett  v.  People,  117  HI.  297  (7 
N.  E.  631,  57  Am.  Kep.  869). 
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And  it  is  also  that  law  which  hears  and  condemns  only 
according  to  recognized  judicial  usages.  The  second  con- 
stitutional inhibition  against  making  or  enforcing  any  law 
which  will  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States  has  been  frequently  considered  by  the 
supreme  court  of  the  United  States.  In  Butchers^  Union 
Slaughterhousey  etc.,  Co.  v.  Crescent  City,  etc.,  Slaughter^ 
house  Co.,  Ill  U.  S.  746  (4  Sup.  Ct.  652),  Mr.  Justice 
Bradley  observes: 

"  I  hold  that  the  liberty  of  pursuit — ^the  right  to  follow 
any  of  the  ordinary  callings  of  life — ^is  one  of  the  privil- 
eges of  a  citizen  of  the  United  States." 

And  the  application  of  this  article  of  the  federal  consti- 
tution has  generally  been  directed  against  some  discrimina- 
tion by  the  state  in  favor  of  its  own  citizens  and  against 
other  citizens  of  the  United  States.  The  protection  of  life, 
liberty  and  property  and  the  enforcement  of  private  rights 
has  been  uniformly  held  by  the  federal  supreme  court  to  de- 
volve upon  the  state.  The  state  unquestionably  may  regu- 
late contracts  between  its  citizens  and  control  them  as  best 
accords  with  its  own  views  of  public  policy,  and  it  has  al- 
ways done  this,  and  this  policy  may  be  changed  at  the  will 
of  the  state  so  long  as  it  does  not  impair  the  obligations  of 
prior  contracts.  The  questions  relating  to  its  policy  have 
been  in  all  our  state  constitutions  committed  to  the  legisla- 
tive department  of  the  government.  In  fact  I  believe  al- 
most without  exception  the  English  speaking  race  has  en- 
tirely placed  these  questions  within  the  domain  of  legisla- 
tion. They  belong  to  the  field  of  political  economy,  morals 
and  the  general  science  of  government,  and  people  differ 
materially  in  their  views  upon  them.  At  one  time  the  legis- 
lature might  deem  it  sound  policy  to  encourage  speculative 
loans  of  capital  in  the  state.  It  might  deem  any  exemption 
laws  unwise.     It  might,  as  has  heretofore  been  the  rule, 
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by  legislative  enactment  in  tbis  state  provide  that  the  pos- 
session of  real  property  should  go  to  the  mortgagee  before 
the  period  for  redemption  expired  without  such  mortgagee's 
accounting  for  rents,  issues  and  profits  when  redemption  w;as 
made.    It  might,  as  was  the  law  for  some  time  of  this  state, 
abolish  the  equity  of  redemption  in  mortgages  and  in  re- 
demption of  real  estate  sold  at  execution;    and  the  court 
has  uniformly  sustained  such  enactments  as  being  peculiar^ 
ly  within  the  power  of  the  legislature.    The  state  may  also 
appropriately  through  the  legislative    department  change 
such  rules.    It  may  deem  speculative  loans  objectionable. 
It  may  deem  exemption  laws  wise.    It  may  determine  that 
the  equity  of  redemption  in  mortgage  foreclosures  shall  be 
preserved  in  the  future.    It  may  provide  for  a  redemption 
of  property  sold  on  execution  or  it  may  provide  that  con- 
tracts may  be  made  between  the  borrower  and  lender  of 
money  at  such  rates  as  they  choose;    but  if  it  should  adopt 
other  views  it  may  appropriately  through  its  legislative  de- 
partment limit  the  right  to  borrow  money  to  a  certain  rate 
of  interest,  and  may,  in  my  judgment,  regulate  and  con- 
trol the  contract  of  mortgage  and  limit  the  amount  and 
value  in  security  embraced  in  a  mortgage  and  the  amount 
of  the  recovery  thereon.    It  has  been  held  that  a  state  might 
forbid  the  assignment  out  of  the  state  of  claims  against  the 
recovery  of  which  the  exemption  laws  of  the  state  of  the 
residence  of  the  parties  would  be  a  protection :    Sweeny  v. 
Buntery  145  Pa.  St  368  (22  Atl.  658);    declare  after  what 
performance  contracts  of  insurance  shall  be  non-forfeitable: 
Equitable  Life  Assur.  Society  v.  Clements^  140  IT.  S.  226 
(11  Sup.  Ct.  822);    regulate  the  weight  and  price  of  bread: 
Mobile  V.  Yuille,  8  Ala.  140  (36  Am.  Dec.  441);    restrict 
the  removal  and  sale  of  cotton  in  seed:     State  v,  Moorey 
104  N.  C.  714  (17  Am.  St.  Kep.  696,  10  S.  E.  148);    de- 
clare that  railroad  and  telegraph  companies  cannot  by  pri- 
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vate  agreement  divest  themfielves  of  liability  for  acts  as 
such:  Liverpool  &  0,  W.  Steam  Co.  v.  Phenix  Ins.  Co., 
129  TJ.  S.  397  (9  Sup.  Ct.  469).  But  many  illustrations 
might  be  offered  of  the  principle  that  the  regulation  and 
control  of  contracts^  and  the  procedure  for  their  enforce- 
ment, are  not  inhibited  by  either  of  the  two  provisions  of 
the  federal  constitution  heretofore  mentioned.  I  appre- 
hend the  true  rule  can  be  formulated  thus:  If  a  public 
policy  is  obvioiDB  from  the  statute  and  it  is  not  arbitrary  or 
partial  its  validity  is  assured.  The  public  policy  must  be 
such  as  to  induce  the  legislature  to  act,  and  its  motives  must 
not  be  merely  whimsical  and  arbitrary,  and  the  law  cannot 
be  merely  partial  but  must  affect  all  alike.  Whether  the 
policy  inducing  legislative  action  is  wise  does  not  come 
within  the  province  of  judicial  inquiry.  When  the  statute 
fairly  discloses  such  a  policy  the  act  is  valid,  unless  con- 
travening some  other  constitutional  provision.  I  think  the 
policy  of  the  act  prohibiting  a  deficiency  judgment  in  mort- 
gage foreclosures  is  fairly  deducible  from  the  evident  in- 
tention of  the  several  acts  which  have  been  under  discussion 
here  and  all  enacted  by  the  same  legislature.  We  have  seen 
the  legislature  repeal  the  law  giving  to  the  mortgagee  or 
judgment  creditor  the  immediate  possession  after  sales  of 
real  property  without  any  liability  to  account,  in  the  ap- 
praisement law  to  secure  fairer  sales  of  real  property  on  exe- 
cution and  to  limit  the  recovery  of  a  debt  secured  by  mort- 
gage to  the  property  included  in  the  mortgage.  The  con- 
ditions existing  in  the  state  were  before  the  legislature. 
Large  numbers  of  its  citizens,  many  of  them  active  and  en- 
ergetic business  men,  were  retired  from  business  or  from 
any  productive  occupations  because  of  existing  deficiency 
judgments  against  them  after  mortgage  foreclosures.  Tbe 
same  considerations  from  this  point  of  view  might  affect 
the  legislative  mind  that  could  be  adopted  in  the  enactment 
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of  a  state  insolvency  law,  and  the  unbroken  current  of  judi- 
cial authority  in  this  country  now  sustains  the  validity  oi 
such  insolvency  laws  enacted  by  the  states,  when  they  do  not 
impair  prior  contracts*  The  state  is  interested  in  the  activity 
and  capacity  of  its  citizens,  and  if  any  considerable  class  of 
them  iTdeprived  of  their  edacity  to  engage  in  productive 
occupations  or  business  there  is  so  much  loss  to  the  public. 
Something  here  of  the  same  principle  as  underlies  the  ex- 
emption laws  is  found.  A  just  motive  existing  in  the  legis- 
lative intent  relieves  the  act  of  any  objection  that  it  is  arbi- 
trary.  The  next  objection  that  ia  auigested  to  this  law  is 
that  it  is  class  legislation,  but  no  authority  has  been  called 
to  our  attention  which  would  suggest  such  an  objection. 
Mortgages  have  been  the  subject  of  legislative  control  both 
in  the  terms  of  the  contract  and  in  the  procedure  enforcing 
the  mortgage  contract,  throughout  our  history.  It  is  a  gen- 
eral and  natural  division,  the  subject  of  legislation.  There 
can  be  no  doubt  of  the  power  of  the  legislature  to  fix  the 
rate  of  interest  on  money.  That  is  a  matter  exclusively 
within  its  policy.  This  rate  may,  be  made  so  low  as  to  large- 
ly interfere  with  the  power  to  borrow  money.  In  a  number 
of  the  states  the  power  to  mortgage  a  homestead  is  forbid- 
den, and  in  the  state  of  Texas,  notably,  the  real  estate 
homestead  is  so  large  that,  as  has  been  observed  by  some 
jurists,  it  is  a  practical  inhibition  upon  the  mortgage  gen- 
erally of  real  property  in  that  state.  Yet  though  the  consti- 
tutionality of  this  law  has  been  challenged,  it  has  uniform- 
ly, so  far  as  my  examinations  have  extended,  been  sus- 
tained. I  understand,  without  legislative  sanction,  the 
right  to  mortgage  chattels  without  taking  possession  is  de- 
nied in  many  jurisdictions.  The  rule  in  the  state  of  Cali- 
fornia seems  to  be  that  only  such  chattels  as  are  specified 
in  the  various  legislative  acts  are  subject  to  mortgage  unless 
the  possession  be  delivered  to  the  mortgagee.    In  the  case 
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of  Bronsan  v.  Kinzie,  1  How.  311,  the  supreme  court  of 
the  United  States  had  under  consideration  a  law  passed  in 
the  state  of  Illinois  which  provided  that  the  equitable  es- 
tate of  the  mortgagor  should  not  be  extinguished  for  twelve 
months  after  sale  on  decree,  and  which  prevented  any  sale 
of  the  mortgaged  property  unless  two-thirds  of  the  amount 
at  which  the  property  had  been  valued  by  appraisers  should 
be  bid  therefor.  The  question  before  the  court  was  as  to 
the  impairment  of  existing  contracts  by  the  retroactive  pro- 
visions of  this  statute.  The  court  by  Mr.  Chief  Justice 
Taney  declared: 

'^  Mortgages  made  since  the  passage  of  these  laws  must 
undoubtedly  be  governed  by  them;  for  every  state  has 
the  power  to  prescribe  the  legal  and  equitable  obligations 
of  a  contract  to  be  made  and  executed  within  its  jurisdic- 
tion. It  may  exempt  any  property  it  thinks  proper  from 
sale,  for  the  payment  of  a  debt;  and  may  impose  such  con- 
ditions and  restrictions  upon  the  creditor  as  its  judgment 
and  policy  may  dictate.  And  all  future  contracts  would  be 
subject  to  such  provisions;  and  they  would  be  obligatory 
upon  the  parties  in  the  courts  of  the  United  States,  as  well 
as  in  those  of  the  state." 

This  I  understand  to  be  the  established  rule  enforced  by 
the  supreme  court  of  the  United  States. 

4.  The  effect  of  the  statute  making  the  contract  for  spe- 
cific money  soluble  in  lawful  money  of  the  United  States 
involves  a  federal  question  and  seems  to  have  been  deter 
mined  by  the  coiitroUing  authority — ^the  supreme  court  of 
the  United  States.  The  power  of  the  state  to  declare  a  1^1 
tender  is  limited  to  gold  and  silver  coin.  All  "lawful 
money  "  of  the  United  States  is  not  a  legal  tender  for  pri- 
vate obligations  by  the  laws  of  the  United  States;  but  un- 
der the  grant  of  power  to  coin  money  and  regulate  the 
value  thereof  the  federal  supreme  court  has,  I  think,  de 
cided  that  the  question  relating  to  final  payment  in  private 
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contracts  is  one  excltisively  of  federal  jurisdiction  and  vest- 
ed in  congress.  The  legal  tender  and  gold  contract  decis- 
ionSy  taken  in  connection  ynth  the  recent  case  of  Woodruff 
V.  StaU  of  Mississippi^  162  U.  S.  291  (16  Sup.  Ct.  820), 
are  controlling  here.  The  jurisdiction  of  the  federal  court 
would  not  in  this  case  have  been  sustained  on  any  other 
principle  than  complete  federal  control  of  such  contracts. 
This  conclusion  I  think  is  manifestly  apparent  from  both 
the  majority  and  minority  opinions  given  in  the  case.  A 
different  question  would  be  presented  in  contracts  made  by 
the  state  or  municipal  corporations  controlled  by  the  state. 
My  conclusions  are  that,  with  the  exception  of  the  solu- 
tion of  the  contract  in  suit  in  lawful  money  of  the  United 
States,  the  judgment  of  the  superior  court  is  correct. 


[No.  2790.    Decided  February  15,  1808  J 

D.  M.  McFarland,  Respondent,  v.  Mary  W.  Fairlamb, 

Executrix,  Appellant. 

EXBCUTOBB   AND  ADBCrNISTRATOlM  —  PBX8BNTATIOM  OF   CLAIICB   BBFOBB 

ACTION  —  BUFFICIBNCY. 

Presentation  of  a  claim  against  a  decedent's  estate  to  the 
executor  or  administrator  thereof  is  necessary  before  action  on 
the  claim,  under  Code  Proc,  9  986  (Bal.  Code,  S  6235),  although 
the  notice  to  creditors  to  present  claims  required  of  the  executor 
by  Code  Proc.,  S  977  (Bal.  Code,  §  6226),  may  never  have  been 
published. 

The  presentation  to  the  executor  or  administrator  of  the  orig- 
inal instrument  in  writing  as  a  claim  against  the  decedent's  es- 
tate is  unnecessary  unless  required  by  such  personal  represen- 
tative, but  the  presentation  of  an  affidavit  setting  forth  the  claim 
and  a  copy  of  the  instrument  is  a  sufficient  compliance  with  the 
provisions  of  Code  Proc.,  S  980  (Bal.  Code,  S  6229),  in  case  the 
executor  or  administrator  does  not  require  satisfactory  vouchers 
to  be  produced  in  support  of  the  claim. 
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Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
William  E.  RioHARDsoN,  Judge.    Affirmed. 

(7.  8.  Voorhees  (Jones  &  Voorhees,  of  counsel),  for  appel- 
lant: 

The  learned  judge  committed  plain  and  manifest  error  in 
reading  the  conclusion  that  the  failure  of  the  executrix  to 
publish  notice  to  creditors,  as  required  in  section  977  of  2 
Hill's  Code,  relieved  the  creditor  of  the  necessity  of  a  full 
compliance  with  the  terms  and  conditions  prescribed  in  sec- 
tions 980  and  981,  2  Hill's  Code.  King  v.  Todd,  15  X 
Y.  Supp.  156;  In  re  Morton* s  Estate,  28  N.  Y.  Supp.  82; 
Worley  v.  Hineman,  29  N.  E.  570;  Appeal  of  Irwin j  19 
Atl.  284;  Bank  of  Chico  v.  Spect,  11  Pac.  740;  Willis 
V.  Marks,  45  Pac.  293;  Perkins  v.  Onyett,  86  Cal.  348; 
Nagle  v.  Ball,  13  South.  929;  2  Woemer,  American  Law 
of  Administration,  §  387. 

Section  986,  2  Hill's  Code,  reads  as  follows:  "  Ko  hold- 
er of  any  claim  against  an  estate  shall  maintain  an  action 
thereon,  unless  the  claim  shall  have  been  first  presented  to 
the  executor  or  administrator."  The  sum  and  substance 
of  the  section  is  that  the  all  important  condition  precedent 
to  the  maintenance  of  an  action  against  an  estate  is  a  legal 
presentation  of  the  claim  to  the  executor  or  administrator. 
The  only  consequence  which  can  or  does  attend  the  failure 
to  publish  notice  as  required  by  said  section  977,  is  the 
inability  of  the  executor  or  administrator  to  plead  as  a  de- 
fense the  statute  of  non-claim,  and  in  the  absence  of  such 
notice  the  creditor  would  undoubtedly  be  permitted  to  pre- 
sent his  claim  for  approval  and  allowance  or  otherwise,  at 
any  time  before  the  estate  is  closed,  if  not  barred  by  the 
general  law  of  limitation.  Oa^ton  v.  Boyd,  52  Tex.  287; 
Smith  V.  Hall,  19  Cal.  86;  Harp  v.  Calahan,  46  Cal.  238; 
Ricketson  v.  Richardson,  19  Cal.  354;    Janin  v.  Brotvney 
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69  Cal.  43;  Rowland  v.  Madden,  72  Cal.  20;  McMillan 
V.  Hay  ward,  94  Cal.  361;  Johnson  v.  Barker,  10  N.  "W. 
289;  Gardner  v.  Callaghan,  20  N,  W.  686;  Danzey  v. 
Swinney,  7  Tex.  627;  Gollamore  v.  Wilder,  19  Kan.  67; 
Clawson  v.  McCune*s  Administrator,  20  Kan.  341 ;  Field 
V.  Field,  77  N.  Y.  294;  Thompson  v.  Branch,  35  Tex. 
26;  Buchanan  v.  Wagnon,  62  Tex.  377;  Oraham  v.  Vin- 
ing,  1  Tex.  639;  Eustace  v.  Jahns,  38  Cal.  3;  Casey  v. 
Auli,  4  Wash.  167. 

BlaJce  &  Post,  for  respondent: 

^o  presentation  of  a  claim  to  the  administrator  of  an 
estate  is  necessary  unless  the  notice  to  creditors  required 
by  statute  be  published.  Hardy  v.  Ames,  47  Barb.  413; 
Gardner  v.  Callaghan,  61  Wis.  91;  Stiles  v.  Smith,  55 
Mo.  366;  Bradley  v.  Rents'  Executor,  32  Atl.  286;  Mer- 
chants' National  Bank  v,  McOee,  19  South.  356. 

The  court  erred  in  stating  as  a  conclusion  of  law  upon 
the  facts  found  that  there  was  no  legal  presentation  of  the 
claim.  Borden  v.  Fowler,  14  Ark.  473;  Grimes  v.  Booth, 
19  Ark.  224;  Tehbetts  v.  Tilton,  31  N.  H.  282;  Little  v. 
Little,  36  K  H.  229;    Ayer  v.  Chadwick,  28  Atl.  428. 

If  the  administrator  neither  allow  nor  reject  the  claim 
exhibited  to  him  it  is  to  be  deemed  rejected,  and  the  credit- 
or may  bring  his  action,  or,  as  the  case  may  be,  present  the 
claim  for  allowance  to  the  probate  court.  2  Woemer, 
American  Law  of  Administration,  §  390;  Rice  v.  Inskeep, 
34  Cal.  224;  Bank  v.  Shoemalce,  67  Cal.  147;  Cowgill 
V.  Dinwiddie,  98  Cal.  481.  An  actual  presentation  of  the 
claim  is  not  always  necessary,  but  if,  within  the  prescribed 
time,  the  administrator  or  executor  has  notice  or  knowledge 
of  it,  this  may  be  shown  to  charge  him.  EUis  v.  Carlisle, 
8  Sm.  &  M.  (Miss.),  556;  Keesee's  Ex'rs  v.  Beckwith,  32 
Tex.  736;    Aiken  v.  Coolidge,  6  Pac.  712. 
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The  opinion  of  the  court  was  delivered  hj 

Gordon,  J. — ^Appellant  is  the  executrix  of  the  estate  of 
H.  T.  Fairlamb,  deceased.  Bespondent'a  action  is  upon  a 
promissory  note  executed  by  said  Fairlamb  and  vari- 
ous other  parties,  but  appellant  was  the  only  defendant 
served  with  process  or  who  appeared  in  the  action.  The 
answer  alleged  a  failure  to  present  the  claim  prior  to  the 
commencement  of  the  action.  The  court,  among  other 
things,  found  as  follows: 

"  3d.  That  no  notice  to  creditors  of  said  estate  of  any 
character  or  description  whatever,  was  published  or  given 
by  said  executrix,  requiring  such  creditors  to  present  their 
claims  for  allowance  or  rejection  to  said  executrix,  at  any 
time  prior  to  the  13th  day  of  July,  1896. 

"  4th.  That  on  the  13th  day  of  July,  1896,  one  T.  S. 
Higgins,  an  employe  of  Messrs.  Blake  &  Post,  the  attor- 
neys for  the  plaintiff  herein,  met  the  said  defendant,  Maiy 
W.  Fairlamb,  at  the  office  of  one  Strickland  in  the  city 
of  Spokane,  state  of  Washington,  about  11  o'clock,  in  the 
morning  of  said  day;    that  the  said  EQggins,  at  that  time, 
had  in  his  pocket  the  original  note  and  verification,  and  a 
copy  of  the  same;    that  the  said  Higgins  thereupon  said  to 
the  said  defendant:    'Mrs.  Fairlamb,  I  have  come  to  pie- 
sent  for  allowance  the  claim  of  McFarland,  trustee,  against 
the  Fairlamb  estate;'    that  thereupon  the  said  defendant, 
Mary  W.  Fairlamb,  replied  that  her  attorney,  Mr.  Voor- 
hees,  was  away,  and  that  she  would  do  nothing  in  connec- 
tion with  the  matter  until  she  should  have  an  opportunity  to 
be  advised  by  him;     that   thereupon    the    said    Higgins 
handed  to  said  defendant,  Mary  W.  Fairlamb,  a  certain  pa- 
per writing  as  and  for  proof  of  the  claim  upon  the  estate 
of  H.  T.  Fairlamb,  deceased,  alleged  and  described  in  the 
complaint  filed  herein,  which  said  paper  writing,  upon  ite 
face,  purported  to  be  a  copy  of  some  claim  of  plaintiff  upon 
the  estate  of  H.  T.  Fairlamb,  deceased,  verified  by  the  oath 
of  said  plaintiff,  and  that  the  original  of  said  copy  was  not, 
at  said  time,  nor  has  it  at  any  time  since,  ever  been  delivered 
or  exhibited  to  said  defendant. 
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*^  5th.  That  during  the  conversatioii  between  the  said 
BSggins  and  the  said  defendant^  Mary  W.  Fairlamb,  as 
af oresaid,  the  said  def endant,  Mary  W.  Fairlamb^  indicated 
to  the  said  Eiggins  that  in  some  general  way  she  knew  of 
the  existence  of  some  such  claim  as  that  upon  which  this  ac- 
tion is  predicated. 

"  6th.  That  the  original  of  said  paper  writing,  so  handed 
and  delivered  to  said  defendant,  Mary  W.  Fairlamb,  as 
aforesaid,  has  never,  at  any  time,  been  in  the  possession  of 
the  said  defendant,  Mary  W.  Fairlamb,  nor  has  she,  at  any 
time,  ever  seen  said  paper,  nor  has  she,  at  any  time,  ever 
seen  or  had  in  her  possession,  the  original  of  the  note  upon 
which  this  action  is  founded. 

"  7th.  That  no  other  or  diflFerent  proof  or  presentation  of 
said  alleged  claim  than  that  attempted  by  virtue  of  the 
copy  of  the  paper  writing  aforesaid,  and  the  circumstances 
and  the  conversation  attending  the  interview  between  said 
Higgins  and  said  Mary  W.  Fairlamb,  as  aforesaid,  was,  at 
any  time  prior  to  the  commencement  of  this  action,  made 
or  attempted  by  said  plaintiff. 

"  8th.  That  on  the  9th  day  of  September,  1896,  Mr. 
Voorhees,  as  the  attorney  for  said  executrix,  Mary  W.  Fair- 
lamb, informed  Mr.  Higgins,  who  was  then  acting  as  at- 
torney for  plaintiff,  that  said  claim  might  be  considered  as 
rejected." 

And  as  matter  of  law  concluded  as  follows: 

"  1st.  That  there  has  never  been  any  sufficient,  valid, 
or  legal  presentation  of  the  claim,  upon  which  this  action  is 
founded,  to  the  defendant,  Mary  W.  Fairlamb,  as  execu- 
trix of  the  estate  of  H.  T.  Fairlamb,  deceased. 

"  2d.  That  under  the  facts  in  this  case  no  presentation  of 
said  claim  was  necessary  for  the  reason  that  no  notice  of  the 
place  where  such  claim  might  be  presented  was  ever  given 
by  said  executrix." 

Thereupon  the  court  rendered  judgment  in  respondent's 
favor  for  the  amount  of  the  note,  and  from  that  judgment 
and  the  order  denying  the  motion  for  a  new  trial  the  de- 
fendant has  appealed.    We  are  unable  to  agree  with  the 
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conclusion  of  the  lower  court,  "  that  under  the  facts  in  this 
case  no  presentation  of  said  claim  was  necessary."  Ke- 
spondent  cites  Donnerberg  v.  Oppenheimery  15  Wash.  290 
(46  Pac.  254),  in  support  of  his  contention.  We  think  a 
careful  reading  of  that  case  will  disclose  that  the  question 
was  not  before  the  court  in  that  case  and  was  not  decided. 
That  case  was  being  settled  without  the  intervention  of  the 

probate  court  at  the  time  when  the  action  was  commenced. 
Counsel  for  the  appellant  in  that  case  contended  that  the 
statute  required  a  claim  to  be  presented  against  an  estate 
settled  in  such  manner  as  well  as  one  settled  in  due  course 
of  administration  in  the  probate  court.  In  answer  to  that 
contention  we  said: 

'^  But  conceding  this  for  the  purposes  of  this  case  only, 
and  not  deciding  it,  it  would  also  have  been  necessary  for 
the  trustees  to  hav6  published  a  notice  to  present  claims 
and,  not  having  done  so,  it  would  not  be  barred  by  any  fail- 
ure to  present  it." 

It  was  expressly  stipulated  in  that  case  that  the  req>ond- 
ents  had  presented  the  note  in  suit  prior  to  the  commence- 
ment  of  the  action.  All  that  was  in  fact  there  decided  was 
that  where  no  notice  to  creditors  was  given  by  the  adminis- 
trator the  statute  limiting  the  time  for  presentation  of 
claims  to  one  year  from  the  date  of  notice  (2  Hill's  Code, 
§  979,  Bal.  Code,  §  6228),  did  not  apply.  It  was  not,  how- 
ever, decided  that  presentation  as  required  by  section  986 
(Bal.  Code,  §  6235)  was  not  necessary  before  the  com- 
mencement of  the  action.  An  examination  of  the  question 
has  led  us  to  the  conclusion  that  the  failure  on  the  part  of 
an  administrator  or  executor  to  publish  a  notice  to  creditors, 
as  provided  by  section  977  (Bal.  Code,  §  6226),  does  not 
dispense  with  the  necessity  of  presentation  of  the  claim 
prior  to  the  commencement  of  an  action,  as  provided  by 
section  986,  supra.    But  where  no  notice  is  published  it 
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is  not  necessary  that  such  claim  be  presented  within  the 
time  prescribed  by  section  979. 

But  for  another  reason  the  judgment  was. in  accordance 
with  the  findings  and  must  be  afltened.  We  think  that 
from  the  facts  found  as  above  set  out  the  court  erred  in 
concluding  that  there  was  never  "  any  sufficient,  valid  or 
legal  presentation  of  claim/'  and  the  respondent  duly  ex- 
cepted to  the  conclusion.  Section  980,  2  Hill's  Code  (Bal. 
Code,   §  6229),  is  as  follows: 

"  Every  claim  presented  to  the  administrator  shall  be 
supported  by  the  affidavit  of  the  claimant  that  the  amount 
is  justly  due,  that  no  payments  have  been  made  thereon,  and 
that  there  are  no  offsets  to  the  same  to  the  knowledge  of 
the  claimant.  The  oath  may  be  taken  before  any  officer  au- 
thorized to  administer  oaths.  The  executor  or  adminis- 
trator  may  also  require  satisfactory  vouchers  to  be  pro- 
duced in  support  of  the  claim.^^ 

In  this  case  it  appears  from  the  findings  in  connection 
with  the  complaint  that  the  claim  presented  and  left  with 
the  appellant  was  as  follows: 

•'EXHIBIT  'a.' 

"  State  of  Washington,  "  In  the  Superior  Court, 

"County  of  Spokane,  ss.  "Probate  Department. 

"  In  the  matter  of  the  estate  of  H.  T.  Fairlamb,  deceased. 
"  State  of  Pennsylvania, 

"  County  of  Chester,  ss. 

"  D.  M.  McFarland,  trustee,  being  first  duly  sworn,  on 
oath  deposes  and  says: 

"  That  he  is  the  claimant  herein;  that  there  is  justly 
due  him  from  the  estate  of  H.  T.  Fairlamb,  deceased,  the 
sum  of  five  thousand  five  himdred  and  eighty-seven  and 
50-100  dollars  ($5587.50);  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  to  the  same  to 
his  knowledge; 

"  That  the  aforesaid  indebtedness  is  evidenced  by  a  cer- 
tain promissory  note,  a  true  copy  of  which  is  hereto  at- 
tached and  made  a  part  of  this  affidavit. 
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"(Signed.)  "D.  M.  McFarland,  Trustee. 

"  Subscribed  and  sworn  to  before  me  this  7th  day  of 
July,  1896.  '^njamin  W.  Harvey, 

"Notary  Public  in  and  for  the  State  of  Pennsylvania, 
residing  at  West  Chester. 
"  Commission  expires  Aug.  1,  1899. 
"  $5000. 

"  One  year  after  date  we  promise  to  pay  to  tlie  order  of 
D.  N.  McFarland,  trustee,  the  sum  of  five  thousand  dol- 
lars, with  lawful  interest,  without  defalcation,  for  value  re- 
ceived, at  the  office  of  D.  M.  McFarland,  in.  West  Ches- 
ter, Pa. 

"  Witness  our  hands  and  seals  this  14th  day  of  October, 
A.  D.  1889. 

"  (Signed.)  "  R.  Jones  Monaghan, 

"  H.  T.  Fairlamb, 
«  J.  W.  Wright, 
"  Benj.  Vandever, 
"  J.  J.  Monaghan, 
"  E.  P.  Newlin. 
"  Interest  on  this  note  paid  by  R.  J.  Monaghan  in  full 
to  Aug.  1,  1894." 

We  do  not  think  that  it  was  essential  to  a  legal  presenta- 
tion that  the  original  note  or  instrument  in  suit  should  have 
been  given  to  the  executrix.  She  was  furnished  with  an  af- 
fidavit which  set  forth  the  "  claim/'  and  it  was  her  right, 
had  she  desired  to  exercise  it,  to  have  required  the  plaintiffs 
to  produce  the  original  note.  This  she  did  not  see  fit  to  call 
for,  and  the  presentation  was,  we  think,  sufficient,  under  the 
statute,  especially  so  in  view  of  the  further  fact  that  there- 
after her  attorney  informed  the  party  printing  the  claim 
tliat  the  same  "  might  be  considered  as  rejected."  * 

It  follows  that  the  judgment  and  order  appealed  from 
must  be  affirmed. 

ScoTT,  C.  J.,  and  Dttnbab,  Awdeks  and  Rbavis,  JJ., 
concur. 
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The  State  of  Washington  on  the  Relation  of  Ronald 
C.  Crawford,  Appellant,  v.  E.  H.  Evbnson,  Auditor 
of  King  County,  Respondent. 

COST  BILLS  IN  MISDEMEANOR  CASES  —  BY  WHOM  TO  BE   APPROYBD. 

Under  Bal.  Code,  §§  393,  472  and  1630,  it  is  the  duty  of  the 
county  auditor  to  draw  warrants .  in  payment  of  costs  in  misi 
demeanor  cases,  which  have  been  approved  by  the  prosecuting 
attorney  and  certified  by  the  judge  trying  the  case,  and  it  is  un- 
necessary that  such  cost  bills  should  be  presented  to  the  county 
commissioners  for  examination  and  allowance  in  order  to  au- 
thorize the  auditor  to  issue  his  warrants  thereon. 

Appeal  from  Superior  Court,  King  County.— Hon. 
Orange  Jacobs,  Judge.    Reversed. 

John  B.  Gordon,  and  John  E.  Humphries,  for  appel- 
lant. 

James  F.  McElroy,  and  Walter  8.  Fulton,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^This  was  a  mandamus  proceeding  to  com- 
pel the  county  auditor  of  King  county  to  issue  a  warrant 
for  the  payment  of  certificates  for  costs  in  a  misdemeanor 
ease.  A  demurrer  was  filed  to  the  petition,  which  was  sus- 
tained by  the  lower  court;  so  that  the  question  for  inves- 
tigation here  is,  Should  the  cost  bill  have  been  presented  to 
the  board  of  county  commissioners  for  examination  and 
allowance  before  the  county  auditor  would  have  authority 
to  issue  warrants  thereon?  It  is  alleged  in  the  petition  that 
the  cost  bill  had  been  duly  approved  by  the  prosecuting  at- 
torney and  certified  by  the  judge  of  the  court  trying  the 
case.     There  are  three  acts  to  construe  in  this  case.     Sec- 

39—18  WA8B. 
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tion  393  of  Ballinger'B  Code  (1  HiU's  Code,  §  182),  a  sec- 
tion in  relation  to  county  auditors,  is  as  follows:   . 

^  He  shall  audit  all  claims,  demands  and  accounts  against 
the  county  which  by  law  are  chargeable  to  said  county,  ex- 
cept such  cost  or  fee  bills  as  are  by  law  to  be  examined  or 
approved  by  some  other  judicial  tribunal  or  officer.  Such 
claims  as  it  is  his  duty  to  audit  shall  be  presented  to  the 
board  of  county  commissioners  for  their  examination  and 
allowance.  For  claims  allowed  by  the  county  commission- 
ers, as  also  for  cost  bills  and  other  lawful  claims  duly  ap- 
proved by  the  competent  tribunal  designated  by  law  for 
their  allowance,  he  shall  draw  a  warrant  on  the  county 
treasurer,  made  payable  to  the  claimant  or  his  order,"  etc 

Section  472  of  Ballinger's  Code  (1  Hill's  Code,  §  283) 
is  as  follows: 

^^  .  .  .It  shall  be  the  duty  of  the  prosecuting  attor- 
neys elected  under  this  chapter  to  carefully  tax  all  cost  bills 
in  criminal  cases  arising  in  their  respective  counties,  and 
they  shall  take  care  that  no  useless  witness  fees  are  taxed 
as  part  of  such  cost,  and  that  the  officers  authorized  to  exe- 
cute process  tax  no  other  or  greater  fees  than  the  fees  al- 
lowed by  law;  Provided,  that  if  they  are  not  present  at  the 
trial  of  any  criminal  case,  before  any  justice  of  the  peace, 
and  the  cost  bill  in  such  case  is  lodged  with  the  county 
commissioners  for  such  payment,  the  said  prosecuting  at- 
torney shall  have  the  right  to  receive  and  retax  the  same, 
and  it  is  made  his  duty  so  to  do,  if  the  board  of  county  com- 
missioners deem  the  bill  exorbitant  or  improperly  taxed." 

It  would  seem  that  these  two  sections  would  plainly  es- 
tablish the  right  and  duty  of  the  prosecuting  attorney  to 
pass  upon  the  cost  bill  in  question,  but  the  respondent  main- 
tains that  they  are  to  be  construed  in  connection  with  sec- 
tion 1630  of  the  same  code  (2  Hill's  Code,  §  1382a),  which 
provides  that 

"  In  all  convictions  for  felony,  whether  capital  or  pun- 
ishable by  imprisonment  in  the  penitentiary,  the  clerk  of 
the  superior  court  shall  forthwith,  after  sentence,  tax  the 
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costs  in  the  case.  The  cost  bill  shall  be  made  out  in  tripli- 
cate, and  be  examined  by  the  prosecuting  attorney  of  the 
county  in  which  the  trial  was  had.  After  which  the  judge 
of  the  superior  court  shall  allow  and  approve  such  bill  or 
so  much  thereof  as  is  allowable  by  law.*^ 

And  the  succeeding  section  (Bal.  Code,  §  1631,  1  Hill's 
Code,  §  3053)  further  provides,  in  brief,  that  the  cost  bill 
is  to  be  transmitted  to  the  state  and  county  auditors,  who 
shall  respectively  draw  warrants  for  the  amount  due  each 
person  as  certified  in  the  said  cost  bills.  It  is  the  conten- 
tion of  the  respondent  in  this  case  that  the  provisions  for 
allowance  of  cost  in  section  393  referred  to  the  cost  bills 
mentioned  in  section  1630,  and  that  costs  incurred  in  in- 
ferior courts  or  in  the  trial  of  misdemeanors,  are  not  con- 
templated in  section  393,  that  the  duty  of  the  prosecuting 
attorney,  as  provided  in  section  472,  is  merely  advisory, 
and  that  it  is  the  lawful  duty  of  the  county  commissioners 
in  cases  other  than  felonies  to  pass  upon  the  cost  bills;  but 
we  do  not  think  this  contention  can  be  sustained.  Section 
393,  as  we  have  seen,  makes  it  the  duty  of  the  county 
auditor  to  draw  a  warrant  on  the  county  treasurer  for  the 
payment  of  cost  bills  duly  approved  by  the  competent  tri- 
bunal designated  by  law  for  their  allowance,  and  section 
472  is  as  direct  and  positive  in  its  commands  to  the  prose- 
cuting attorney  to  tax  cost  bills  in  cases  of  this  kind  as  are 
the  provisions  of  section  1630;  in  fact,  they  are  more  ex- 
plicit and  particular.  In  addition  to  this  the  section  pro- 
vides not  only  that  it  is  the  duty  of  the  prosecuting  attor- 
ney to  receive  and  examine  the  claim,  if  it  has  been  filed 
with  the  board  of  county  commissioners  and  they  deem  the 
bill  exorbitant  or  improperly  taxed,  but  the  law  provides 
that  the  said  prosecuting  attorney,  when  he  is  not  present 
at  the  trial  of  any  criminal  case  before  a  justice  of  the  peace, 
shall  have  the  right  to  receive  and  retax  the  same,  and 
this  provision  is  made  without  any  regard  to  the  will  of 
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the  board  of  county  commissioners  whatever.  It  seems  to- 
ns that,  under  the  plain  provisions  of  this  statute  confer- 
ring the  right  upon,  and  making  it  the  duty  of,  the  prose- 
cuting attorney  to  examine  claims  and  tax  costs  in  cases 
tried  before  a  justice  of  the  peace,  there  is  no  question  that 
such  cost  bills,  when  so  examined  and  approved  and  duly 
presented  to  the  county  auditor,  should  be  received  by  him 
and  acted  upon  as  cost  bills  requiring  the  issuance  of  war- 
rants under  the  provisions  of  section  393. 

The  judgment  will  be  reversed. 

Scott,  C.  J.,  and   Aiojers,  Gordon  and  Eeavis,  JJ.^ 
concur. 
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[No.  2622.    Decided  February  18, 1898.] 

W.  C.   Bardsley,    Appellant,    v.  W.   A.    Sternberg,. 

Treasurer,  Respondent 

MUNICIPAL  CORPORATIONS  —  PAYMENT  OF  WARRANTS  —  WHAT  CON8TI- 
TUTBB  —  CITY  FUNDS  —  AUTHORITY  OF  TREABURBB  TO  RECBITE  AND 
CONTROL  —  DEPOSIT  IN   BANK  —  EVIDENCE    AS    TO    STATE    OF    FUND6» 

The  act  of  a  city  treasurer  in  buying  the  city's  warrants  and 
paying  for  them  with  city  funds  does  not  constitute  a  payment, 
when  the  warrants  are  thus  cashed  out  of  their  proper  turn 
without  any  view  of  treating  them  as  paid  by  the  treasurer, 
but  for  the  purpose  of  reselling  them  to  investors  and  placing  the 
funds  realized  from  their  sale  to  the  city's  credit.  (Scott,  C.  J.. 
and  Reavis,  J.,  dissent. 

The  report  of  the  finance  committee  of  a  city  council,  which 
by  charter  is  charged  with  the  duty  of  examining  the  books  and 
accounts  of  the  city  treasurer  and  comptroller  and  ascertaining 
the  amount  of  cash  on  hand,  is,  after  adoption  by  the  city  council, 
competent  evidence  as  to  the  state  of  the  city  funds  for  the 
period  covered  by  the  report.  (Scott,  C.  J.,  and  Reayis,  J.,  dissent.) 

A  municipal  corporation  can  act  only  through  legally  con- 
stituted officers  and  agents;   hence,  the  act  of  its  treasurer  in 
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receiving  money  and  placing  same  to  the  city's  credit  upon  the 
reissuance  of  warrants  bought  by  him,  constitutes  a  receipt  by 
the  city  itself  of  the  proceeds  of  the  warrants  sold.  (Scott,  C.  J., 
and  Reavis,  J.,  dissent.) 

The  depositing  by  a  city  treasurer  of  public  funds  intrusted 
to  his  keeping  in  a  bank  for  safe-keeping,  subject  to  repayment 
on  demand,  is  neither  a  loan  nor  an  investment  of  the  funds, 
and  hence  not  illegal  within  the  contemplation  of  the  statute 
making  it  criminal  and  illegal  for  a  city  treasurer  to  make  a 
profit  by  loaning  or  otherwise  using  such  funds  contrary  to  law. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
J.  A.  Williamson,  Judge.    Reversed. 

Crowley  &  Orosscup^  and  A.  E>,  Buelly  for  appellant. 

John  P.  JudsoUy  J,  C.  Stallcup,  and  D.  F,  Murry,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  an  application  by  the  appellant 
(plaintiff  below)  Jo  the  superior  court  of  Pierce  county  for 
a  peremptory  writ  of  mandate  commanding  the  respondent 
{defendant  below)  as  treasurer  of  the  city  of  Tacoma  to 
pay  five  certain  warrants  of  said  city.  The  affidavit  in  sup- 
port of  the  motion  for  the  writ  specifically  described  each 
of  the  warrants  in  suit,  and  averred  that  the  plaintiff  below 
was  the  owner  and  holder  thereof,  and  that  they  were  regu- 
larly issued  and  were  outstanding  and  unpaid;  that  they 
had  been  indoi-sed  by  the  city  treasurer  "  not  paid  for  want 
of  funds;"  that  they  were  drawn  on  the  general  fund  dur- 
ing the  months  of  July,  August,  September  and  October, 
1892;  that  they  were  presented  to  the  defendant  as  treas- 
urer for  payjnent,  and  payment  was  refused,  and  that  said 
treasurer  had  in  his  hands  money  sufficient  to  pay  the  same, 
and  applicable  to  the  payment  thereof.  Due  notice  of  the 
application  having  been  given,  the  defendant  below  ap- 
peared and  answered,  setting  up  among  other  things  as  de- 
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fensea,  (1)  That  two  of  the  warrants  were  issued  to  council- 
men  of  the  city,  and  were  therefore  illegal  and  void,  and  (2) 
that  four  of  said  warrants,  including  one  of  the  salary  war- 
rants, had  been  presented  to  the  treasurer  of  the  city  and 
paid  by  him  with  money  of  the  city  to  the  credit  of  the  gen- 
eral fund,  but  that  the  then  treasurer  failed  and  neglected 
to  cancel  the  same  and  that  they  thereafter,  and  with- 
out consideration,  wrongfully  came  into  the  possession  of 
the  plaintiff.  To  this  answer  the  plaintifiF  replied,  denying 
the  invalidity  of  the  two  salary  warrants,  as  well  as  the  al- 
legations of  payment,  and  upon  the  issue  thus  presented  a 
trial  was  had  and  judgment  was  rendered  in  favor  of  the  de- 
fendant for  costs,  and  dismissing  the  action.  Upon  appeal 
to  this  court  the  judgment  was  affirmed.  See  Bardsley  v. 
Sternberg,  17  Wash.  243  (49  Pac.  499).  The  cause  was 
originally  submitted  to  this  court  upon  the  printed  briefs 
of  the  respective  counsel,  and,  upon  petition  of  appellant, 
a  rehearing  was  granted,  and  the  case  was  subsequently  fully 
and  ably  argued  by  counsel  upon  both  sides.  And  the 
writer  hereof  feels  constrained  to  say  that  the  argument  of 
counsel  and  a  re-examination  of  the  entire  record  have  con- 
vinced him  that  his  conclusions  on  the  former  presentation 
of  the  case,  respecting  some  material  questions,  and  especial- 
ly as  to  the  effect  of  certain  documentary  evidence  con- 
tained in  the  record,  were  erroneous.  When  the  cause  came 
on  for  trial  in  the  court  below,  the  respondent,  conceiving 
that  the  burden  of  proof  rested  upon  him,  requested,  and 
was  permitted  by  the  court,  to  open  and  close  the  case;  and 
the  trial  proceeded  accordingly.  It  is  conceded  that  the 
warrants  in  question,  other  than  the  two  drawn  for  salary 
of  councilmen,  were  properly  issued  in  the  first  instance 
and  evidenced  just  obligations  of  the  city;  and  there  is 
therefore  no  question  as  to  their  original  validity.  It  is  also 
conceded  that  the  books  of  the  city  comptroller  show  that 
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all  of  them  are  still  unpaid  and  outstanding.  The  evidence 
shows  that  from  ITovember^  1890,  to  April,  1894,  one 
George  W.  Boggs  was  the  treasurer  of  the  city  of  Tacoma, 
and  that,  during  that  time,  it  was  his  general  custom,  when 
current  warrants  on  the  general  fund  were  presented  to 
him,  to  give  the  payee  or  holder  thereof  the  amount  called 
for  by  the  warrants  and  to  require  the  payee  to  indorse  his 
name  on  the  back  thereof,  such  warrants  being  payable  to 
the  person  therein  named,  or  order;  that  the  treasurer  then 
placed  the  warrants  in  the  cash  box  in  his  safe,  where  they 
were  kept  and  treated  by  him  as  so  much  money,  until  dis- 
posed of  to  third  parties.  When  several  of  such  warrants 
had  accumulated,  they  were  taken  out  of  the  cash  drawer 
by  the  treasurer,  or  by  his  deputy  or  bookkeeper,  and  classi- 
fied  and  listed.  This  listing  consisted  in  placing  the  number, 
date  and  amount  of  each  warrant  on  a  memorandum  sheet, 
and,  after  this  was  done,  the  list  was  copied  in  a  letter  press 
copy  book  and  the  original  list  was  attached  to  the  war- 
rants therein  listed.  These  warrants,  with  the  list  attached, 
were  then  delivered  to  some  third  party,  or  parties,  at 
which  time  they  were  indorsed  by  the  treasurer  "  not  paid 
for  want  of  funds.''  When  these  warrants  were  delivered 
to  a  purchaser  they  were  paid  for  at  par,  and  the  amount 
received  was  placed  in  the  drawer  from  which  the  war- 
rant was  taken.  But  not  all  of  these  warrants  were  thus 
disposed  of.  Some  of  them  were  deposited  in  the  bank 
where  the  treasurer  kept  part  of  the  funds  of  the  city,  and, 
in  such  cases,  they  were  ordinarily  credited  to  the  city  as  a 
deposit  of  so  much  actual  cash,  and  the  bank  afterwards 
sold  them  to  its  customers.  That  all  of  the  warrants  in 
siut,  except  that  issued  to  councilman  Boardman,  passed 
through  the  hands  of  the  city  treasurer  in  the  manner  above 
indicated,  is  not  disputed.  And  whether  or  not  the  evi- 
dence proves  an  absolute  payment  of  the  warrants  is  a  ques- 


ei6  BARDSLEY  v.  STERNBERG. 

Opinion  of  the  Court — Andbbb,  J.  [18  Wash. 

tion  upon  which  the  learned  counsel  for  the  respective  par- 
ties entertain  radically  different  opinions,  and  which  we  are 
again  called  upon  to  determine.  It  is  insisted,  with  much 
earnestness  on  behalf  of  respondent,  that  when  the  original 
holders  of  these  warrants  received  the  amount  of  monev 
mentioned  therein  from  the  treasurer,  from  the  fund  upon 
which  they  were  drawn,  the  warrants  were  thereby  abso- 
lutely paid  and  extinguished,  and  no  act  or  intention  of 
the  treasurer  could  give  them  any  force  or  vitality  there- 
after. But  we  are  of  the  opinion  that  the  mere  fact  that 
the  holder  of  a  city  warrant  receives  the  money  of  the  city 
and  delivers  up  the  warrant  to  the  regular  disbursing  officer 
does  not  necessarily  constitute  payment,  so  far,  at  least, 
as  such  officer  is  concerned.  It  was  in  effect  so  held  by  the 
supreme  court  of  Missouri  in  Morrow  t\  Surber^  97  Mo.  155 
(11  S.  W.  48).  There  a  warrant  not  yet  due  and  payable, 
because  there  were  prior  warrants  outstanding  and  impaid, 
was  presented  to  the  deputy  county  treasurer  and  by  him 
paid,  under  the  belief  that  it  was  in  fact  payable.  The 
treasurer  brought  an  action  against  the  payee  to  recover 
the  money  paid  thereon,  and  tendered  to  him  the  canceled 
warrant,  and  the  court  sustained  the  action,  notwithstand- 
ing the  claim  of  the  defendant  that  the  warrant  had  been 
fully  and  properly  paid.  In  Elser  v.  City  of  Ft  WorOi^ 
27  S.  W.  739,  it  was  proposed  to  purchase  a  certain  series 
of  city  bonds  with  money  in  the  hands  of  the  treasurer 
which  had  been  collected  for  the  purpose  of  redeeming  an- 
other series  of  bonds,  and  it  was  contended  that  the  invest- 
ment of  the  money  as  proposed  by  the  city  council  would 
work  a  cancellation  and  extinguishment  of  the  bonds  so 
purchased.  But  the  court  ruled  otherwise.  And  in  sup- 
port of  its  conclusion  the  court  quoted  from  Jones,  Cor- 
porate Bonds  and  Mortgages,  §  325>  where  it  is  said: 

"  A  company  may  purchase  its  own  bonds  as  an  invest- 
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ment,  and  re-issne  them.  If  the  facts  show  that  there  was 
no  intention  of  paying  the  bonds,  but  they  were  regarded 
and  reported  by  the  company  as  still  outstanding,  they  are 
valid  in  the  hands  of  a  subsequent  purchaser  and  are  se- 
cured by  the  lien  of  the  mortgage." 

From  the  above  cases,  it  appears  that  something  more 
may  be  necessary  to  constitute  payment  on  the  part  of 
municipal,  or  other  public  corporations,  than  the  delivery  to 
the  holder  of  its  warrants  or  other  obligations  of  the 
amount  of  money  evidenced  thereby,  and  that  the  inten- 
tion of  the  obligor  is  important  in  determining  the  ques- 
tion whether  the  obligations  have  or  have  not  been  extin- 
guished. Other  authorities  expressly  announce  the  doc- 
trine that  upon  the  question  of  payment  the  intent  or  pur- 
pose of  the  parties  to  the  transaction  is  not  to  be  disre- 
garded.   In  18  Am.  &  Eng.  Enc.  Law,  p.  150,  it  is  said: 

"  Payment  is  a  mode  of  extinguishing  obligations.  It  is 
an  act  calling  for  the  exercise  of  will,  of  consent.  To  con- 
stitute a  payment,  money  or  some  other  valuable  thing 
must  be  delivered  by  the  debtor  to  the  creditor  for  the  pur- 
pose of  extinguishing  the  debt,  and  the  creditor  must  re- 
<?eive  it  for  the  same  purpose." 

In  Gushing  v.  Wyman,  44  Me.  121,  it  was  held  that 

''^  To  enable  a  party  to  set  up  the  defense  of  payment,  there 
must  be  the  concurring  intention  of  the  party  making  and 
the  party  receiving  the  payment.  The  payment  must  be 
received  as  well  as  made  in  satisfaction  of  the  debt." 

And  in  Bloodworth  v.  Jacobs^  2  La.  An.  24,  the  court 
fsaid: 

"  By  the  term  payment  is  meant  not  only  the  delivery 

of  a  sum  of  money,  but  the  performance  of  an  obligation. 

.     It  is  an  act  requiring  the  exercise  of  the  will — 

of  consent,  without  which  it  has  not  the  characteristics  of 

that  mode  of  extinguishing  obligations." 
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And  DanieVs  definition  of  the  term  is  as  follows: 

"  By  payment  is  meant  the  discharge  of  a  contract  to  pay 
money  by  giving  to  the  party  entitled  to  receive  it,  the 
amount  agreed  to  be  paid  by  one  of  the  parties  who  entered 
into  the  agreement.  Payment  is  not  a  contract.  It  is  the 
discharge  of  a  contract  in  which  the  party  of  the  first  part 
has  a  right  to  demand  payment,  and  the  party  of  the  second 
part  has  a  right  to  make  payment."  2  Daniel,  Negotiable 
Instruments  (4th  ed.),  §  1221. 

It  would  seem,  therefore,  according  to  these  authorities^ 
that  the  real  intention  of  treasurer  Boggs  in  cashing  these 
warrants  should  be  taken  into  consideration  in  determining 
the  validity  of  the  respondent's  defense  of  payment,  unless, 
as  claimed  by  respondent,  the  acts  of  the  treasurer  operated 
to  extinguish  them,  as  mere  matter  of  law;     and  we  do 
not  think  they  did.     The  official  books  of  the  city  clearly 
show  that  at  the  time  these  warrants  were  taken  up  by  the 
treasurer  there  were  other  warrants  of  the  city  outstanding 
and  unpaid  in  amounts  largely  in  excess  of  the  money  in 
the  hands  of  the  treasurer  belonging  to  the  general  fund, 
and  this,  notwithstanding  it   appeared    that,    within    the 
period  of  time  during  which  these  warrants  were  issued  and 
disposed  of,  large  sums  of  money  were  received  from  taxes 
and  licenses  and  credited  to  the  city.    It  is  contended  by  the 
appellant  that,  at  the  time  the  transactions  in  question  oc- 
curred, all  warrants  of  the  city  were  payable  in  the  order  of 
their  issuance.    On  the  other  hand,  it  is  the  contention  of 
the  respondent  that  no  time  was  fixed  either  by  ordinance 
or  the  city  charter  as  to  the  order  of  payment  of  warrants, 
for  the  alleged  reason  that  ordinance  29  of  the  city  was  re- 
pealed by  section  58  of  the  charter  of  1886  (Laws  1885-6, 
p.  205),  which  latter  charter  was  repealed  by  that  of  1890, 
which  contains  no  provision  on  this  subject.    But  which- 
ever of  these  positions  is  the  correct  one,  is  immaterial,  so 
far  as  this  case  is  concerned,  for,  under  the  law  of  this  state 
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as  established  by  the  decision  of  this  court  in  La  France 
Fire  Engine  Co.  v.  Davis,  9  Wash.  600  (38  Pac.  154),  and 
other  cases,  warrants  like  these  are  payable,  in  the  absence 
of  legislative  direction,  either  in  the  order  of  their  issuance, 
or  of  their  presentation,  and  not  at  the  discretion  of  the 
particular  officer  whose  duty  it  is  to  pay  them.  And  that 
being  true,  it  follows  that  the  city  treasurer  had  no  author- 
ity to  pay  these  warrants  when  they  were  originally  present- 
ed to  him,  nor  did  the  holder  at  that  time  have  a  right  to  de- 
mand payment.  We  think  it  fair  to  presume  that  treasurer 
Boggs  was  aware  of  that  fact,  and  for  that  reason  carried 
the  warrants  which  he  received  in  lieu  of  cash,  and  re- 
frained from  crediting  himself  with  the  money  so  paid  out. 
This  practice  of  the  treasurer  of  taking  in  warrants  and  then 
considering  them  as  money  until  disposed  of  for  cash  pre- 
vailed for  nearly  four  years — one  witness  says  even  longer 
than  that — and  yet  neither  the  treasurer  nor  any  other  city 
official  charged  with  the  duty  of  looking  after  its  financial 
affairs  ever  considered  the  warrants  as  paid.  A  careful  ex- 
amination of  the  whole  evidence  discloses  that  the  city 
council  must  have  known  of  the  treasurer's  custom  of  deal- 
ing with  warrants,  for  its  financial  committee  knew  it,  ac- 
cording to  the  testimony  of  its  chairman,  and  so  did  the 
comptroller,  as  the  testimony  of  the  deputy  shows.  The 
knowledge  of  these  officials  was  knowledge  of  the  city. 
And  with  this  knowledge  on  their  part  all  of  these  officials 
acquiesced  in  the  acts  of  the  treasurer  here  complained  of. 
But  it  is,  in  effect,  argued  on  behalf  of  the  respondent  that 
this  acquiescence  on  the  part  of  the  city  officials  was  in 
furtherance  of  a  scheme  or  conspiracy  between  them  and 
the  treasurer  and  certain  banks  and  warrant-brokers  to 
swindle  and  defraud  the  city.  If  the  evidence  disclosed 
such  a  state  of  facts  it  would  be  difficult  for  us  to  find  lan- 
guage sufficient  to  express  our  utter  abhorrence  and  con- 
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demnation  of  such  conduct.  But  we  fail  to  discover  proof 
of  any  such  thing.  Whatever  may  have  been  the  motive 
actuating  the  treasurer  and  other  officials  of  the  city,  it 
does  not  appear  that  it  was  to  defraud  the  city,  for  the 
proof  shows  that,  for  every  one  of  the  warrants  disposed  of 
by  the  treasurer,  cash  equal  to  its  face  value  was  received 
to  the  credit  of  the  fund  on  which  it  was  drawn.  That  the 
acts  of  the  treasurer  respecting  these  warrants  were  irregu- 
lar and  reprehensible  is  not  disputed,  but  that  they  amount- 
ed to  a  payment  and  extinguishment  of  the  warrants  is  quite 
a  different  proposition.  Whatever  may  be  the  true  defini- 
tion of  the  word  "  payment,"  one  thing,  we  think,  is  abso- 
lutely certain,  and 'that  is,  that  it  cannot  be  said  that  an 
obligation  has  been  paid  and  discharged  unless  the  oblige 
has  parted  with  money  or  some  other  thing  of  value  for  the 
purpose  of  discharging  it.  It  follows,  therefore,  that,  if 
the  city's  funds  were  left  in  the  same  condition  after  these 
transactions,  in  which  they  were  before,  the  warrants  were 
not  paid;  and  such,  according  to  the  evidence,  is  the  fact 
in  this  case.  It  is  true  that  it  is  not  shown  that  when  any 
particular  warrant  that  had  been  taken  up  and  carried  as 
cash  by  the  treasurer  was  disposed  of,  the  amount  received 
therefor  was  either  credited  to  the  city  or  charged  to  him- 
self by  the  treasurer,  but  the  same  result  was  accomplished 
by  letting  the  cash  account  stand  as  if  no  such  transaction 
had  taken  place.  A  debit  and  a  credit  of  the  same  amount 
would  evidentlv  have  left  the  account  as  it  was  before.  It 
is  admitted,  or  rather  stated,  by  the  learned  counsel  for  the 
respondent,  in  their  brief  on  rehearing,  that  the  evidence 
shows  exactly  what  money  went  into  the  hands  of  the  city 
treasurer  and  with  what  he  was  charged  with  having,  and 
from  whence  it  came,  and  that  the  money  in  his  hands  was 
received  for  taxes  and  licenses  and  from  the  sale  of  bonds, 
and  was  checked  every  morning  by  the  deputy  comptroller 
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from  the  treasurer's  books.  And  this  statement  is  amply 
corroborated  by  the  evidence  in  the  case.  Now  this  "  check- 
ing up  "  of  the  treasurer's  accounts  by  the  comptroller  was 
done  in  pursuance  of  a  provision  of  the  city  charter,  so  that 
his  books,  as  well  as  the  books  of  the  treasurer,  would  show 
the  "  exact  financial  condition  of  the  city."  It  being  true, 
then,  that  all  the  moneys  received  by  the  treasurer  were 
duly  credited  to  the  city  in  his  books,  and  "  checked  "  by 
the  comptroller,  and  entered  in  his  books,  it  is  clear  that  if 
the  money  paid  out  for  warrants  was  not  replaced  by  the 
treasurer  there  woiild  have  been  a  wide  discrepancy  be- 
tween the  books  which  were  required  by  the  city  charter  to 
be  kept,  and  which  were  kept,  by  these  respective  officers. 
But  there  was  no  substantial  discrepancy,  for  the  evidence 
discloses  that  when  Boggs  went  out  of  office,  on  or  about 
April  17,  1894,  there  was  a  difference  of  but  six  cents  be- 
tween his  books  and  those  of  the  comptroller.  And,  more- 
over, the  report  of  the  finance  committee  made  to,  and 
adopted  by,  the  city  council,  on  January  14,  1893,  which 
was  oflFered  in  evidence  by  appellant,  and,  as  we  believe, 
wrongfully  excluded  by  the  court,  shows  that  they  had  ex- 
amined the  books  and  accounts  of  the  city  treasurer  and 
those  of  the  comptroller,  from  April  19,  to  December  31, 
1892,  and  found  the  difference  between  the  two  to  be  four 
cents,  and  that  in  other  respects  the  accounts  agreed.  That 
report  also  shows  that  the  committee  had  examined  the 
checks  and  bank  accounts,  and  counted  the  cash  with  the 
city  treasurer  up  to  said  December  31,  1892.  It  appears 
by  the  city  charter  that  this  finance  committee  was  not  an 
ordinary  committee  appointed  at  the  pleasure,  and  simply 
for  the  convenience  of,  the  council,  but  that  it  was  a  dis- 
tinct organization,  or  body,  provided  for,  and  having  its  du- 
ties prescribed,  by  the  charter.  This  examination  of  the 
treasurer's  books  by  the  finance  committee  was  made  in 
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discharge  of  its  duty,  under  the  law  by  which  it  was  created 
and  governed,  and  its  report,  especially  after  its  adoption  by 
the  council,  was  competent  evidence  to  show  that  all  the 
funds  of  the  city  were  then — and  that  was  some  time  after 
these  warrants  had  been  disposed  of — in  the  hands  of  its 
treasurer,  and,  by  consequence,  that  the  city  had  parted 
with  no  money  on  account  of  these  warrants.  And  our 
view  respecting  the  force  and  relevancy,  as  evidence,  of  this 
report  is  not,  in  our  judgment,  inconsistent  with  the  ruling 
of  the  court  in  the  cases  of  Dudley  v.  Inhabitants  of 
Weston^  1  Mete.  477,  and  GoUins  v.  Inhabitants  of 
Dorchester,  6  Gush.  398,  cited  by  counsel  for  the  respond- 
ent. It  is  generally  understood  that  official  books  and  rec- 
ords, when  relevant,  are  admissible  in  evidence,  and,  if  not 
impeached,  constitute  proof  of  a  very  satisfactory  character, 
as  to  the  facts  recited  therein;  and  accordingly  both  parties 
here  rely,  to  a  greater  or  less  extent,  on  the  official  books  of 
the  comptroller  and  treasurer  as  supporting  their  respective 
positions.  It  is  suggested,  however,  on  the  part  of  re- 
spondent that  the  proof  only  shows  at  most  that  the  city 
treasurer,  and  not  the  city  itself,  received  the  proceeds  of 
warrants  which  were  sold,  and  that  such  proof  is  not  suffi- 
cient to  bind  the  city.  But  it  must  be  conceded  that  a 
mimicipal  corporation,  as  a  distinct  and  separate  entity, 
apart  from  its  officers,  is  incapable  either  of  receiving  or 
disbursing  money.  It  can  only  act  by  and  through  its  le- 
gally constituted  officers  and  agents.  The  charter  of  the 
city  of  Tacoma  makes  it  the  duty  of  the  city  treasurer  to 
receive  and  safely  keep  all  the  funds  of  the  city,  and  to  dis- 
burse the  same  only  on  orders  signed  by  tiie  president  of 
the  council,  attested  by  the  city  clerk,  and  countersigned 
by  the  comptroller.  When,  therefore,  the  treasurer  in  his 
official  jcapacity  receives  money  belonging  to,  and  for  the 
credit  of,  the  city,  the  city  receives  it,  and  it  is  thenceforth 
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the  money  of  the  city.  But  it  is  claimed  by  the  respondent 
that  his  predecessor  Boggs  had  no  right  to  receive  money 
for  the  particular  warrants  which  he  paid  for  with  the  pub- 
lic funds,  and  that  neither  he,  the  respondent,  nor  the  city 
are  bound  by  his  acts  in  that  regard.  If  that  be  true,  then 
why  should  the  city  retain  the  money  so  received  by  its 
agent  for  its  use  without  authority,  as  it  is  claimed,  and  at 
the  same  time  claim  that  the  warrants  have  been  paid?  As 
already  indicated,  the  irregular  and  unauthorized,  and,  we 
might  say,  illegal,  part  of  the  warrant  transactions,  and 
which,  it  is  claimed,  the  city  could  and  did  ratify,  consisted 
in  buying  these  undue  warrants  with  city  money.  But  can 
it  be  justly  said  that  a  city  may  ratify  and  confirm  that 
part  of  a  transaction  which  was  wrong  and  repudiate  that 
which  was  right,  simply  because  it  may  be  to  its  own  pecun- 
iary interest  to  do  so?  We  think  not.  We  say  that  the  re- 
placing of  the  money  obtained  for  these  warrants  in  the 
city  treasury  was  right  because  we  are  aware  of  no  rule  of 
law  or  good  morals  which  prevents  one  from  returning  to 
the  rightful  owner  property  which  he  has  wrongfully  taken 
from  such  owner.  Cases  are  cited  by  respondent  which 
hold  that  a  citv  or  countv  warrant,  check,  or  certificate 
which  has  been  once  paid  is  thereafter  functus  officio  as 
an  evidence  of  indebtedness,  and  cannot  be  re-issued  with- 
out competent  and  express  authority,  and,  if  so  issued,  is 
subject  to  the  defense  of  payment,  or  any  other  legal  de- 
fense, even  in  the  hands  of  a  bona  fide  holder.  But  that 
proposition  is  not  disputed  by  the  appellant.  The  question 
here  is,  not  the  effect  of  actual  payment,  but  whether  in 
fact  payment  has  ever  been  made  at  all.  And  that  four 
of  the  warrants  were  paid  before  they  came  into  the  hands 
of  the  appellant  was  just  what  the  respondent  .undertook, 
but,  in  our  judgment,  failed,  to  prove  at  the  trial,  because 
the  facts  proved  did  not  constitute  a  payment.    Aside  from 
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the  record  evidence  above  mentioned  showing  that  the  city 
received  the  proceeds  of  all  the  warrants  which  were  sold, 
it  is  shown  by  positive  oral  evidence  that  the  city,  by  its 
treasurer,  received  the  full  face  value  of  two  of  these  war- 
rants when  they  were  delivered  to  the  assignor  of  the  a}> 
pellant.  One  of  them  was  delivered  to  the  Union  Savings 
Bank,  and  the  face  value  thereof  credited  to  the  city  and 
the  amount  was  subsequently  paid  out  on  the  official  order 
of  the  city  treasurer.  The  other  was  delivered  to  the  same 
bank  and  was  paid  for  by  a  check  drawn  to  the  order  of 
Boggs,  as  city  treasurer,  which  check  was  paid  in  the  usual 
course  of  business. 

It  is  further  contended  by  the  respondent  that  the  depos- 
iting of  the  city  funds  in  the  banks  of  the  city  was  an  il- 
legal act  and  violative  of  section  7  of  article  8,  and  sections 
14  and  15,  of  article  11,  of  the  state  constitution.  The 
first  section  referred  to  prohibits  a  municipal,  or  other  pub- 
lic corporation,  from  giving  any  money  or  property,  or 
loaning  its  money  or  credit,  to,  or  in  aid  of,  any  individual, 
association,  company  or  corporation,  except  for  the  neces- 
sary  support  of  the  poor  and  infirm,  etc.,  and  the  second 
makes  it  a  felony  for  any  officer  having  the  possession  or 
control  of  any  public  money  to  make  a  profit  out  of  the 
same  or  to  use  it  for  any  purpose  not  authorized  by  law. 
The  third  section  cited  has  no  appreciable  bearing  upon 
the  questions  involved  herein.  It  is  not  contended  here 
that  the  city  of  Tacoma  ever  loaned  either  its  money  or 
credit  to  any  bank,  and  therefore  the  first  section  of  the 
constitution  above  cited  has  no  application  to  this  case. 
While  under  the  constitution  and  statutes  of  this  state  it 
would  be  illegal  and  criminal  for  a  city  treasurer  to  make 
a  profit  by  loaning  or  otherwise  using  contrary  to  law  the 
public  funds  intrusted  to  his  keeping,  we  do  not  think  that 
depositing  such  funds  in  a  bank,  simply  for  safe-keeping. 
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subject  to  re-payment  on  demand,  is  in  any  respect  illegal. 
It  ia  neither  a  loan  nor  an  investment  of  the  f  unds,  in  the  or- 
dinary meaning  of  these  words,  as  used  in  constitutions  and 
statutes  like  ours.  See  Comstock  v.  Oage,  91  111.  328; 
Moulton  V.  McLearty  5  Colo.  App.  454  (39  Pac.  78); 
Estate  of  Law,  14  L.  K.  A.  103  (22  Atl.  831);  In  re  House 
Resolution^  12  Colo.  395  (21  Pac.  486).  See,  also,  State 
v.  McFetridge,  84  Wis.  473  (54  N.  W.  1). 

In  Baily  v.  Commonwealth j  (Pa.),  10  Atl.  764,  and 
Nason  v.  Directors,  126  Pa.  St.  445  (17  Atl.  616),  the 
right  of  official  custodians  of  public  funds  to  deposit  such 
funds  in  bank  does  not  seem  to  have  been  questioned,  al- 
though the  constitution  of  Pennsylvania  as  to  making  a 
profit,  etc.,  out  of  public  money  is  identical  with  our  own. 
See  Brightl/s  Purdon's  Digest,  p.  42. 

Of  course  the  liability  of  the  treasurer  for  all  money  of 
the  city  coming  into  his  hands  cannot  be  affected  by  his 
having  deposited  it  in  a  bank.  If  it  is  lost  in  consequence 
of  the  insolvency  of  the  bank  he  and  his  bondsmen  must 
make  good  such  loss.  But  it  is  scarcely  necessary  to  say 
that  no  mere  loss  by  a  city  of  its  funds,  however  it  may 
have  occurred,  will  operate  to  discharge  its  just  liabilities. 

As  to  the  two  salary  warrants,  we  are  of  the  opinion  that, 
under  the  ruling  of  this  court  in  Taylor  v.  Tacoma,  8  "Wash. 
174  (35  Pac.  584),  they  are  illegal  and  void  and  consti- 
tute iio  ground  for  a  mandamus  against  the  respondent. 
But  as  to  the  other  three  warrants,  the  judgment  is  reversed 
and  the  cause  remanded  with  directions  to  issue  a  peremp- 
tory writ  of  mandate  commanding  the  respondent  as  treas- 
urer of  the  city  of  Tacoma  to  pay  the  warrants  described  in 
appellant's  affidavit  and  drawn  and  issued  to  Arkley,  Bunn 
and  Dantrick,  respectively. 

DuNBAB  and  Gokdon,  JJ.,  concur. 

40^18  WASH. 
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SooTT,  C.  J.,  (dissenting). — ^The  re-argument  of  this  ease 

orally  and  by  additional  briefs  has  only  confirmed  me  in 
my  former  opinion.  The  closest  re-examination  of  the  rec- 
ord has  failed  to  bring  out  any  new  material  facts  under 
my  view  of  the  law  in  favor  of  the  appellant,  but  I  think 
the  case  has  been  much  emphasized  against  him.  Owing 
to  the  great  importance  of  some  of  the  questions  previously 
decided  and  since  set  aside  by  the  majority,  and  having  a 
more  thorough  understanding  of  the  case,  I  will  undertake 
to  present  the  substance  of  it  as  shown  by  the  record.  Be- 
fore going  into  the  details,  several  matters  which  seem  to 
have  been  given  weight  in  the  last  decision  of  the  case  will 
be  noticed. 

The  documentary  evidence  in  the  record  which  has  led 
to  the  change  in  the  decision  establishes  no  different  facts 
more  favorable  to  the  plaintiff  than  those  previously  con- 
sidered. It  must  be  borne  in  mind  that  at  no  time  has  it 
been  disputed  that  the  official  books  of  the  comptroller  and 
the  treasurer  showed  the  correct  amount  of  money  received 
and  disbursed,  except  that  they  showed  nothing  as  to  the 

replaced  upon  the  negotiation  of  such  warrants.  That  lists 
were  made  out  and  attached  to  these  warrants  and  delivered 
from  time  to  time  with  certain  of  them  to  purchasers  is  of 
no  significant  force.  The  only  record  kept  of  these  lists 
was  a  letter  press  copy  taken  in  a  private  book  of  the  city 
treasurer.  They  were  no  part  of  the  official  records,  but 
were  private  memoranda  of  the  treasurer.  Reference  is 
made  to  the  fact  that  when  the  warrants  were  presented  the 
payee  was  required  to  indorse,  his  name  on  the  back  thereof, 
the  warrants  being  payable  to  the  order  of  such  person,  and 
evidently  some  importance  is  attached  to  this,  but  it  clearly 
has  no  bearing  upon  the  question  of  payment,  for  that  is  a 
general  custom  where  warrants  are  paid  by  public  treasurers 
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to  stay  paid.  When  a  warrant  is  presented  for  pay 
ment  and  is  indorsed  "  not  paid  for  want  of  funds  "  and 
returned  to  the  holder,  his  indorsement  is  not  required,  but 
when  it  is  paid,  either  then  or  afterwards,  he  is  required 
to  write  his  name  on  the  back  of  the  warrant,  it  being  in 
the  nature  of  a  receipt.  Neither  does  it  tend  to  show  an 
intention  on  the  part  of  the  treasurer  not  to  pay  them  at 
the  time,  but  rather  the  reverse,  if  his  private  or  secret  in- 
tention was  of  any  consequence.  The  testimony  shows  that 
this  custom  was  simply  observed  here  for  some  of  these  war- 
rants so  required  to  be  indorsed  were  turned  in  by  him  to 
the  comptroller  as  canceled.  They  were  not  all  sold  by 
him.  There  were  a  few  exceptions  also  to  his  ciistom  of 
giving  the  money  to  the  holder  when  they  were  presented. 
In  some  instances  they  were  indorsed  ^^  not  paid  for  want  of 
funds  "  and  returned  to  the  holder.  (Testimony  of  deputy 
treasurer,  top  pp.  23  and  24.) 

It  cannot  be  assumed  that  the  city  has  not  been  injured 
if  it  got  back  the  exact  amount  of  money  paid  by  Mr. 
Boggs  for  the  warrants.  It  appears  that  this  warrant  deal- 
ing extended  over  a  period  of  several  years  and  warrants 
representing  a  large  amount  of  money — $600,000  as  is 
given  approximately  by  Mr.  Armstrong,  the  deputy  treas- 
urer, at  p.  31 — ^were  so  handled.  It  also  appears  by  certain 
ordinances  that  they  bore  interest  at  the  legal  rate,  which 
was  at  that  time  ten  per  cent,  where  no  rate  was  specified 
in  the  instrument.  It  also  appears  by  the  books  that  doir- 
ing  this  time  the  city  had  on  hand  varying,  but  large, 
amounts  of  money,  to-wit:  July  31,  1892,  $132,530.49; 
August  31,  1892,  $231,352.97;  September  30,  1892, 
$243,638.20,  in  the  general  fund.  (Pp.  68  and  69.)  It 
also  had  other  money  in  other  funds.  By  the  use  of  this 
money  for  the  purpose  of  speculating  in  warrants,  thereby 
keeping  them  afloat  as  interest  bearing  for  the  benefit  of 
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private  parties,  the  city  was  deprived  of  its  use  in  taking 
up  outstanding  obUgations.  These  warrants  were  eagerly 
sought  for,  as  it  appears  by  testimony  hereafter  given  that 
parties  were  willing  to  pay  a  commission  to  obtain  them  in 
addition  to  their  face  value,  and  wanted  all  they  could  get 
This  commission  went  to  Mr.  Boggs.  How  much  it  amount- 
ed to  is  not  shown.  But  that,  together  with  the  interest 
upon  the  city's  money,  was  suflScient  to  create  a  large  cor- 
ruption fund.  Mr.  Boggs  had  control  of  the  situation.  T^o 
one  else  could  compete  against  him,  for  his  indorsement 
was  required  to  make  these  warrants  interest  bearing,  and 
he  was  a  valuable  man  to  have.  The  ordinary  holder  would 
be  likely  to  know  nothing  of  the  condition  of  the  fimds, 
and,  if  the  money  was  offered  to  him  on  presentment  of  the 
warrant,  he  would  take  it.  It  is  not  certain  he  wotdd  have 
the  right  to  refuse  city  money  offered  in  payment  on  pre- 
sentment of  a^  warrant,  conceding  there  was  none  applicable 
to  the  payment  of  the  particular  warrant  when  it  was  pre- 
sented. The  exceptional  cases  where  'warrants  were  in- 
dorsed and  returned  to  the  holder  may  have  been 
where  they  w«re  presented  by  parties  who  did  know 
something  of  the  state  of  the  funds.  I  see  no  reason  why 
Mr.  Bogg's  intention  with  regard  to  payment  should  have 
any  more  weight  than  the  intention  of  the  party  present- 
ing the  warrant.  When  he  presented  his  claim  for  pay- 
ment or  indorsement,  if  he  had  known  it  was  not  being 
paid  but  tl^at  he  was  merely  being  handed  the  amoimt  it 
called  for,  he  might  have  objected.  Possibly  he  might  have 
wanted  an  investment  himself,  or,  at  least,  the  commission. 
Briefly,  what  are  the  matters  here  in  issue?  The  sub- 
stance of  the  contention  is  twofold.  It  presents  two  distinct 
phases  as  affecting  the  city,  first,  loss  by  way  of  interest,  as 
aforesaid,  and  second,  some  contention  as  to  loss  of  princi- 
pal.    While  the  amount  in  controversy  in  this  action  is 
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small,  the  questions  involved  affect  many  thousands  of  dol- 
lars, and  the  whole  manner  pursued  by.  Mr.  Boggs  in  deal- 
ing with  the  city's  obligations  and  funds  is  pretty  thorough- 
ly aired  in  the  trial  of  this  action,  which  was  evidently 
brought  in  the  nature  of  a  test  case. 

But  now  as  to  the  second  phase  of  the  contention.  Here 
the  record  is  somewhat  confused,  and  also  the  briefs  as  to 
the  exact  contentiop  of  the  defendant.  A  willingness  is 
expressed  on  behalf  of  the  city,  although  it  is  not  a  di- 
rect party,  at  least,  to  this  action,  to  return  all  of  such 
moneys  that  the  city  actually  got.  It  seems  to  be  contended 
that  it  is  incumbent  on  the  plaintiff,  or  claimant,  to  show 
that  the  money  paid  for  these  warrants  upon  their  re-issu- 
ance was  thereafter  actually  used  in  discharging  some  valid 
city  obligation,  or  was  turned  over  by  the  treasurer  to  his 
successor  in  office;  that,  if  it  was  simply  carried  on  bank 
books  as  a  city  credit  and  was  eventually  lost  as  is  intimated 
or  assumed,  that  would  not  be  sufficient. 

On  the  trial  of  the  cause  the  defendant  assumed  the  bur- 
den of  showing  that  these  particular  warrants  (with  the  ex- 
ception of  one  salary  warrant)  had  once  been  paid  or  taken 
up  by  the  treasurer  with  city  funds,  and  had  been  subse- 
quently sold  by  him  to  other  parties.  The  plaintiff  under- 
took to  show  that  the  money  had  been  replaced  in  the  city 
funds  when  the  warrants  were  re-issued,  and  was  actually 
in  the  funds  during  the  times  in  controversy.  Entertaining 
a  radically  different  opinion,  both  formerly  and  now,  as  to 
what  the  record  shows  from  that  expressed  by  the  majority, 

deputy  comptroller,  Mr.  Geo.  McD.  Arkley,  and  that  given 
by  Mr.  Gove,  the  chairman  of  the  finance  committee,  as 
this  seems  to  be  the  particular  testimony  mostly  relied  up- 
on. This  in  part  with  reference  to  the  moneys  being  re- 
turned, and  being  on  hand  in  the  city  funds,  and  also  as 
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to  the  difference  of  opinion  existing  as  to  the  knowledge 
shown  of  the  other  city  officers  respecting  Mr.  Boggs'  prac- 
tice of  selling  warrants,  if  that  is  a  material  fact  It  was 
said  by  me  in  my  former  opinion  that  there  was  nothing  to 
show  that  any  of  the  city  officers  aside  from  the  treasmrer 
knew  the  facts  in  relation  to  his  thus  taking  up  and  reissu- 
ing warrants.  It  was  understood  then  that  some  of  his  as- 
sistants knew  it,  but  they  could  not  lend  the  matter  any  ad- 
ditional strength;  but  the  statement  is  not  strictly  accur- 
ate, for  it  appears  that  one  other  officer,  Mr.  Arkley,  the 
deputy  comptroller,  knew  of  it,  as  his  testimony  hereafter 
given  discloses.  I  still  contend  respectfully  that  it  does  not 
appear  that  Mr.  Gove,  the  chairman  of  the  finance  com- 
mittee, knew  it,  and  to  substantiate  this  his  testimony  will 
be  given  in  full.  I  do  not  understand  it  to  be  contended 
that  it  appears  elsewhere  than  in  his  own  testimony. 

Of  course,  what  the  official  books  of  the  comptroller  and 
of  the  treasurer  show  that  he  should  have  on  hand  in  money 
is  one  thing,  and  what  he  actually  did  have  is  another. 
'Now,  conceding  that  the  official  books  balanced  and  were 
correct,  what  is  the  proof  relied  upon  going  to  show  what 
he  in  fact  did  have?  Mr.  Arkley  was  called  by  the  plain- 
tiff. His  testimony  relating  to  the  comptroller's  accounts 
with  the  treasurer  and  his  knowledge  of  the  treasurer's  do- 
ings is  too  long  to  be  given  in  full;  some  of  it  is  not  rele- 
vant and  there  are  many  repetitions.  The  following  ex- 
tracts are  given  to  show  its  substance: 

"page    74.      ON    DIRECT    EXAMINATION. 

Q. — Mr.  Arkley,  whose  business  was  it  in  the  control- 
ler's office  to  check  up  the  treasurer's  office  daily  as  was 
testified  here  was  done? 

A. — ^Mine. 

Q. — ^In  doing  that  checking  up  what  items  did  you  charge 
the  treasurer  and  with  what  items  did  you  credit  him? 

A. — I  charged  him  from  the  stubs  of  the  receipt  books. 
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I  cliarged  him  with  eveiythiiig  he  collected,  and  we  gave 
him  credit  for  the  vouchers  he  presented  marked  paid  on 
the  dates  on  which  they  were  paid. 

Q. — ^During  the  year  1892  was  any  credit  given  the 
treasurer  on  the  controller's  books  for  payment  of  any  war- 
rants excepting  those  that  were  marked  canceled  and  paid? 

A.— No. 

"page    76.       ON    CROSS-EXAMINATION. 

Q. — ^As  a  matter  of  fact  there  were  a  large  number  of 
warrants  cashed  by  him  were  there  not,  and  which  were 
not  turned  in  and  canceled  and  which  he  afterwards  re- 
issued? 

A.— Yes. 

Q. — ^Now,  according  to  your  statement  I  believe  that 
you  said  that  the  outstanding  warrants  at  that  time  (July 
31,  1892)  on  the  general  fund  was  $419,668.17? 

A. — ^Yes. 

Q. — ^Now,  do  you  know  how  many  of  those  warrants  had 
been  cashed  by  the  treasurer  and  afterwards  re-issued  by 
him? 

A. — ^No,  I  don't  know  that. 

Q. — All  such  warrants  as  he  had  cashed  and  had  re-issued 
and  which  he  had  not  turned  over  are  included  in  that  sum 
as  outstanding,  are  they  not? 

A. — ^Well,  I  presume  that  is — ^you  put  your  question  in 
a  very  strange  way. 

Q. — ^Well,  if  there  were  any  warrants  that  he  cashed  and 
re-issued  instead  of  cancelling  them  they  would  be  included 
in  this? 

A. — ^Without  a  question. 

Q. — ^In  this  amount? 

A. — ^Yes,  -sir. 

Q. — ^And  the  same  would  be  true  of  each  of  the  other 
amounts  would  it  not? 

A. — Certainly.  I  could  have  no  knowledge  of  them  un- 
less he  canceled  them  and  turned  them  over  to  me  as  paid 
warrants — couldn't  possibly  have  it. 

Q. — ^Now,  as  a  matter  of  fact,  Mr.  Arkley,  was  it  not  true 
that  a  large  amount  of  these  warrants,  these  four  hundred 
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and  nineteen  thousand  doUaars  worth,  had  as  a  matter  of 
fact  been  cashed  by  the  treasurer  t 

A. — ^Welly  now  how  am  I  going  to  answer  that  question! 
How  do  I  know! 

Q. — ^Well,  jou  know  that  some  of  them  had^  do  you  not! 

A. — ^I  don't  know. 

Q. — ^You  checked  him  up  on  them! 

A. — ^Now,  I  know  I  know  a  whole  lot  of  things,  but 
when  it  comes  down  to  being  evidence  in  a  court  I  ^on't 
know  them. 

Q. — ^Well,  now  from  your  checking  up  of  the  treasurer's 
office  there — ^you  were  in  there  every  day,  were  you  not! 

A. — ^Yes,  sir,  every  day. 

Q. — ^Now,  don't  you  know  as  a  matter  of  fact  that  he 
used  to  cash  warrants  as  they  were  presented  there  right 
after  they  were  issued! 

A. — ^Yes,  I  know  that,  because  I  saw  it  done. 

Q. — ^Now,  don't  you  know  that  those  warrants  are  in- 
cluded in  these  warrants  that  you  state  are  outstanding! 

A.— WeU— 

The  Court. — You  seem  to  make  a  distinction  between 
what  you  know — ^as  deputy  controller  was  it! 

Witness. — ^Yes,  sir. 

The  Court. — ^And  what  you  know  as  an  individual;  but 
these  questions  do  not  go  to  that.  You  answer  the  questions 
from  what  you  actually  know,  no  matter  where  you  re- 
ceived the  information. 

Q. — "NoWy  have  you  any  doubt — take  this  four  hundred 
and  nineteen  thousand  dollars  in  this  statement  of  July 
3l8t — ^have  you  any  doubt  that  a  large  part  of  that  four 
hundred  and  nineteen  thousand  dollars  had  been  cashed  by 
the  treasurer! 

A. — That  the  treasurer  passed  the  money  over  the  conn- 
ter  in  exchange  for  those  warranto! 

Q.— Yes. 

A. — ^I  have  not  any  doubt  about  it — ^not  the  slightest 
doubt. 

"on  re-direct  examination. 

Q. — ^Mr.  Arkley,  in  making  your  daily  checkings  in  the 
treasurer's  office  did  you  or  did  you  not  find  any  unindorsed 


BARD8LEY  v.  STERNBERG.  633 

Feb.  1898.]  Diseentiiig  Opinion  —  Scott,  0.  J. 

warrants  in  the  till  or  in  the  safe  in  the  treastirer's  office? 
A. — ^I  had  nothing  to  do  with  what  the  treasurer  had  in 
the  saf  e,  not  a  thing  whatever.  All  my  duty  consisted  of 
was  in  charging  him  up  with  the  amount  of  his  receipts,  and 
giving  him  credit  for  tiie  vouchers  that  he  represented  paid, 
marked  paid;  what  there  was  in  the  safe  or  what  there  was 
not  in  the  safe  did  not  come  within  my  official  cognizance 
whatever. 

"on  re-cross  examination. 

Q. — ^What  other  information  did  you  get  from  the  treas- 
urer? 

A. — Then  I  got  from  the  treasurer — if  there  was  a  press- 
ure of  business,  I  got  from  him. the  daily  amount  of  his 
disbursements  if  there  was  a  great  number;  if  the  dis- 
bursements were  very  small  why  I  might  let  them  run  for 
three  or  four  days  and  sometimes  they  run  right  through 
to  the  end  of  the  month,  but  whether  it  were  daily  or  wheth- 
er it  were  semi-weekly  or  whether  it  were  at  the  end  of  the 
month  we  got  the  original  vouchers  from  him  and  I  took  a 
minute  of  all  he  had  paid  on  these  dijfferent  vouchers,  dis- 
tinguishing the  record  by  the  fund  it  was  paid  on,  whether  it 
was  warrants  or  refund  of  license  or  whatever  it  might  have 
been,  and  I  put  my  own  initials  on  every  one  of  those  things 
when  I  took  the  detail  off,  always  seeing  the  date  that  they 
were  marked  paid,  and  from  that  I  made  up  the  accounts. 

Q. — Now  that  was  the  data  you  got  from  the  treasurer? 

A. — ^Yes,  sir. 

Q. — You  got  his  disbursements  from  his  own  statement 
of  them? 

A. — No,  I  got  his  disbursements  from  the  vouchers  them- 
selves— ^from  the  warrants  themselves. 

Q. — Such  vouchers  as  he  would  show  you? 

A. — Certainly,  what  he  presented  me  as  vouchers. 

Q. — ^And  you  got  the  receipts  from  the  stubs  of  his  re- 
ceipt books? 

A. — ^Yes,  sir. 

Q. — ^And  those  are  the  items  that  you  took  into  the  con- 
troller's office  with  which  to  make  up  the  controller's  books? 

A. — ^Yes,  sir. 
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Q. — ^And  that  is  all  there  is  to  it? 

A. — ^Yes,  sir,  that  is  the  whole  statement. 

Q. — Now,  what  was  in  the  safe  and  the  paying  out  of 
money  for  warrants  and  re-issuing  them,  you  had  no  ac- 
count of  that? 

A. — 'No  knowledge  at  all,  sir. 

Q. — ^Did  not  participate  in  it? 

A.— No. 

Q. — Permitted  it  to  go  on? 

(No  answer.) 

**  RECALLED,  p.  115.       ON    RE-CROSS    EXAMINATION. 

Q. — Now,  Mr.  Arkley,  these  statements  that  you  testified 
to,  I  believe  you  say,  are  made  up  from  the  controller's 
books  principally? 

A. — Yes,  principally  from  them. 

Q. — ^Now,  is  it  not  a  fact,  that  the  controller's  books 
merely  undertake  to  show  what  the  treasurer  should  have 
on  hand  from  time  to  time,  in  accordance  with  the  method 
in  which  they  are  kept?  In  other  words,  what  I  want  to 
get  at  is  this,  whether  the  controller's  books  do  not  merely 
show  that  he  ought  to  have  so  much  on  hand,  and  that  he 
had  not  accounted  for  the  balance,  instead  of  showing  what 
he  actually  had  on  hand? 

A. — ^Why,  all  that  the  controller  could  do,  under  the 
charter  or  in  any  other  way,  was  simply  to  state  the  amount 
of  money  that  the  treasurer  should  have. 

Q. — And  he  might  have  had  a  less  amount  on  hand  than 
he  ought  to  have  had  on  hand  and  still  the  controller's  books 
would  not  show  it? 

A. — He  might  have  a  less  amount  or  a  greater  amount; 
we  could  only  show  what  he  ought  to  have  had. 


It 


BY    THE    COURT. 


Q. — ^Mr.  Arkley,  I  understand  you  to  say,  then,  that  the 
extent  of  your  testimony  is  that  the  controller's  books  show 
what  the  treasurer  ought  to  have  had? 

A. — The  amouiit  of  money  that  the  treasurer  is  owing  to 
the  city, 

Q. — ^Without  knowing,  as  a  matter  of  fact,  whether  he 
did  have  it  or  not? 
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A, — ^We  could  not  go  into  the  safe  nor  into  the  banks  to 
know  what  he  had.'' 

The  testimony  of  Mr.  Gove  is  given  in  full,  more  for 
the  purpose  of  showing  what  he  did  not  testify  to  than  other- 
wise. The  objections  and  arguments  are  omitted.  He  was 
the  only  member  of  the  finance  committee  examined.  His 
testimony  is  as  follows: 

"  P.  93.  Dr.  Koyal  A.  Gove,  a  witness  for  plaintiff,  testi- 
fied: 

Q. — What  i??  your  name? 

A. — Koyai  A.  Gove. 

Q. — What  is  your  residence? 

A. — Tacoma. 

Q. — ^What,  if  any,  official  position  have  you  ever  held  in 
tb3  city  of  Tacoma? 

A. — The  only  official  position  I  have  ever  held  was  mem- 
ber of  the  city  council. 

Q. — ^During  what  years  were  you  city  councilman? 

A.—  From  1891  to  1895,  two  terms. 

Q. — During  1892  upon  what  committees  were  you? 

A. — I  was  on  the  finance  and  hospital  committees.  I 
think  those  were  the  only  two. 

Q. — ^Who  was  the  chairman  of  the  finance  committee? 

A. — ^I  was. 

Q  — How  long  were  you  chairman  of  the  finance  com- 
mittee? 

A. — Two  vears. 

Q. — ^What  two  years  were  those? 

A. — ^The  first  two  years  I  was  in  the  council. 

Q. — ^What  was  the  exact  time  you  were  first  elected? 

A. — April  17,  1892, 1  think  I  took  office  if  I  remember 
right — that  is  right. 

Q. — ^Then  you  were  chairman  of  the  finance  committee 
from  April,  1892,  around  to  April,  1894? 

A. — ^Tes,  sir,  that  is  right. 

Q. — ^During  that  period  what  was  done  by  the  finance 
committee  with  reference  to  checking  up  the  treasurer's  of- 
fice and  counting  his  cash? 
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A. — At  different  periods  of  time  we  examined  the  treas- 
urer's books  and  his  accounts,  coimted  his  cash,  determined 
if  it  was  the  amoimt  that  the  controller  stated  he  should 
have. 

Q. — ^In  counting  the  cash  did  you  find  any  warrants  of 
the  city  of  Tacoma  unindorsed  by  the  treasurer's  indorse- 
ment, "  Not  paid  for  want  of  funds?" 

A. — ^Yes,  we  found  such  warrants. 

Q. — ^In  checking  up  the  treasurer's  account  and  count- 
ing his  cash,  when  you  found  such  an  unindorsed  warrant 
being  carried  by  the  treasurer  as  cash,  did  you  count  that  as 
a  cash  item,  or  as  a  voucher  for  disbursements?  I  ask 
you  as  to  the  fact,  what  the  finance  committee  did  with  re- 
gard to  it. 

A. — ^We  treated  it  as  cash." 

It  is  apparent  they  were  counted  as  representing  so  much 
money  the  same  as  any  other  voucher  would  have  been  be- 
fore being  turned  over  to  the  comptroller.  This  witness 
does  not  even  say  the  amounts  were  found  to  be  correct;  he 
was  not  called  for  that  purpose.  The  report  in  question  was 
offered  later  to  show  that,  and  was  excluded.  He  was  evi- 
dently called  to  show  that  he  found  uncanceled  warrants 
in  the  treasurer's  cash  box,  and  that  they  were  counted  as 
so  much  cash.  Now  does  it  appear  that  he  knew  what  be- 
came of  these  warrants  thereafter?  It  appears  by  other 
testimony  that  some  of  them  were  afterwards  canceled  and 
turned  over  to  the  comptroller.  The  greater  part  were  put 
afioat  as  unpaid.  A  subsequent  examination  of  the  cash 
box  would  not  show  what  had  been  done  with  the  war- 
rants there  at  a  previous  examination.  It  does  not  appear 
that  the  finance  committee  kept  any  books,  or  lists  of  can- 
celed, or  uncanceled,  warrants.  The  charter  only  required 
them  to  make  yearly  examinations.  Section  42,  From  all 
that  was  proved  they  merely  took  the  balance  or  amount  the 
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comptroller's  books  showed  the  treasurer  should  have,  and 
counted  his  cash  with  reference  to  that.  Of  course  the 
amount  of  the  canceled  warrants  turned  in  would  enter  into 
the  account  making  up  the  balance.  But  it  does  not  appear 
that  they  knew  anything  as  to  any  particular  warrant. 
Now  it  appears  that  very  loose  practices  prevailed  in  the 
treasurer's  office  with  respect  to  his  cash,  and  otherwise, 
aside  from  his  varying  practice  as  to  taking  up  warrants 
on  presentment,  or,  as  he  sometimes  did,  of  indorsing  them 
and  returning  them  to  the  holders,  for  which  no  explanation 
is  offered.  As  to  those  he  took  in  and  subsequently  canceled 
it  was  not  always  immediately  done;  they  were  carried  as 
cash  for  an  indefinite  time,  and  the  testimony  shows  that 
there  were  other  documents  carried  as  cash;  for  instance, 
some  of  the  employes  would  occasionally  take  money  from 
the  cash  box  and  deposit  their  "10  U's  "  therein,  draw- 
ing against  their  salaries.  (Page  33.)  To  what  extent  this 
was  done  and  how  long  they  remained  does  not  appear.  Va- 
rious other  papers,  such  as  receipts,  were  also  carried  as  cash. 
How  much  money  the  treasurer  kept  in  his  cash  box  or 
safe  does  not  appear,  but  judging  from  the  volume  of  busi- 
ness transacted  it  must  have  averaged  a  considerable  sum. 
Were  these  other  papers  also  counted  as  cash  by  the  finance 
committee?  The  facts  relating  to  such  important  matters 
should  be  made  to  fully  appear  in  order  to  determine  wheth- 
er this  examination  was  really  anything  more  than  a  sort  of 
old  time  grand  jury  examination  of  public  funds  and  rec- 
ords which  were  ordinarily  made  in  an  hour  or  two,  and 
nothing  found  wrong.  Even  if  all  the  papers  alluded  to 
were  counted  as  cash  and  including  them  so  far  as  the  proof 
introduced  is  concerned,  he  might  in  fact  have  been  many 
thousand  dollars  short.  All  of  this  is  with  reference  to  the 
theory  that  the  burden  was  on  the  plaintiff  to  show  that  the 
money  was  actually  turned  into  the  city's  funds  for  these 
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warrants  when  they  were  re-issued.  There  was  some  proof 
of  a  general  practice  to  replace  it,  and  that  if  it  was  not  re- 
placed the  books  would  not  have  balanced,  etc.  But  it  was 
insufficient  to  show  that  the  money  was  actually  there.  Un- 
der the  theory  upon  which  the  cause  was  apparently  tried  as 
stated,  the  defendant  assumed  the  burden  of  showing  that 
these  particular  warrants  (excepting  one  of  the  salary  war- 
rants) had  been  once  cashed  by  the  treasurer  with  the  city's 
money.  The  plaintiff  assumed  the  burden  of  proving  that 
the  money  for  these  warrants  had  been  replaced.  They 
sought  to  do  this  by  offering  the  report  of  the  finance  com- 
mittee which,  as  they  argue,  would  have  established  a, 
prima  fa^de  case  if  admitted,  showing  it  agreed  with  the 
amount  the  comptroller  said  he  should  have  on  hand.  Be- 
ing ruled  out  it  was  not  incumbent  on  the  defendant  to  go 
into  that  matter  or  to  show  that  the  money  had  not  been  re- 
ceived. No  explanation  i8  offered  of  the  fact  that  the 
treasurer  turned  over  considerable  amounts  in  warrants  to 
the  comptroller  as  canceled.  There  is  no  showing  that  any 
system  was  pursued  with  regard  to  it,  or  that  they  were  of 
a  different  class  from  those  he  re-issued.  It  does  appear 
that  many  of  them  were  on  the  general  fund.  It  has  not 
been  made  apparent  that  they  were  older  warrants  as  to 
time  of  issuance  or  previously  indorsed  and  entitled  to  pay- 
ment on  that  ground.  At  least  nothing  of  that  kind  has  been 
called  to  our  attention.  But  it  is  not  very  material.  It  has 
some  bearing  on  the  character  of  the  acts  of  the  treasurer  as 
to  their  being  secret  or  otherwise.  But  it  was  his  duty  under 
the  law  to  pay  out  all  the  money  in  the  general  fund  in  disr 
charge  of  warrants  drawn  against  it  in  some  manner.  This 
is  a  matter  of  common  knowledge.  And  his  business  meth- 
ods would  seem  to  indicate  a  stealthy  course  and  a  desire  to 
conceal  his  doings  in  regard  to  speculating  with  the  funds. 
But  it  could  not  make  much  difference  as  to  the  legality  of 
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ity  if  it  was  open  and  aboveboard.  It  is  true,  if  some  of 
the  other  city  officers  had  been  attentive  to  their  duties  they 
might  have  known  that  the  treasurer  was  carrying  a  consid- 
erable amount  of  money  continually  that  he  should  have 
paid  but;  but  the  mere  fact  that  these  officers  were  neglect- 
ful of  duty  does  not  tend  to  legalize  the  dishonest  and  crim- 
inal acts  of  the  treasurer. 

I  do  not  wish  to  be  understood  as  thinking  it  at  all  im- 
portant as  concluding  the  city's  rights  that  certain  of  its 
officers  knew  of  the  treasurer's  doings  to  some  extent  in  the 
premises.  I  think  it  was  immaterial.  There  may  have  been 
more  than  one  in  the  scheme.  If  Mr.  Boggs  wanted  the 
city's  money  to  speculate  with,  it  being  a  felony  under  the 
laws  of  the  state  which  will  be  more  particularly  referred 
to  later,  he  should  at  least  have  had  the  express  permission 
of  the  council,  as  a  body,  to  do  so.  It  does  not  follow  that 
that  even  would  have  been  sufficient.  Amott  v,  SpoJcane^ 
6  AVash.  442  (38  Pac.  1063);  Hackettstovm  v.  Swack- 
hamevy  37  N.  J.  Law,  191;    Mayor  v.  Ray,  19  Wall.  468. 

I  have  discussed  it  because  it  has  been  relied  on  by  the 
plaintiff  and  by  the  majority  of  the  court.  The  court  di- 
rects the  cause  to  be  remanded  with  directions  to  issue  the 
peremptory  writ  commanding  the  defendant  to  pay  the  war- 
rants originally  issued  to  Arkley,  Bunn  and  Dautrick. 
This  ought  not  to  follow  in  any  event  under  the  view  there 
taken.  One  witness  testified  that  the  money  for  one  of 
these  warrants  (B  1881) — the  one  issued  to  Dautrick — ^was 

• 

paid  to  Mr.  Boggs  as  city  treasurer,  or  was  subsequently 
drawn  out  by  him  as  such,  it  is  true.  If  this  is  to  be  held 
conclusive,  the  recovery  should  at  this  time  be  limited  to 
that  and  the  cause  simply  reversed,  as  to  the  warrants  orig- 
inally issued  to  Arkley  and  Bunn,  there  being  no  such  proof 
as  to  these  warrants.  The  other  warrant  that  was  so  testified 
to  was  a  salary  warrant  for  which  no  recovery  was  allowed. 
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If  a  recovery  is  to  be  allowed  on  the  ground  that  the  city  got 
the  money  the  defendant  should  be  allowed  to  show  that  the 
city  did  not  get  it,  and  this  after  the  plaintiff  makes  a 
prima  facie  case,  which  I  do  not  think  was  done  unless  the 
report  of  the  finance  committee  is  treated  here  as  in  evi- 
dence.  The  other  side  should  be  given  an  opportunity  to  re- 
fute this.  I  do  not  think  what  there  is  here,  if  regarded  as 
sufficient  to  make  a  prima  facie  case  should  be  treated  as 
conclusive,  for  it  is  evident  the  matters  were  not  fully  liti- 
gated, and  it  would  not  be  controlling  under  my  view  of 
the  law  bearing  on  this  action  in  any  event.  There  is  noth- 
ing in  the  pleadings  to  support  the  final  judgment  rendered. 
It  is  alleged  that  the  treasurer  has  sufficient  money  now  to 
pay  them.  The  answer  also  alleges  that  the  warrants  were 
void  as  being  in  excess  of  the  constitutional  limit.  This 
question  has  not  been  tried.  The  court  made  no  findings 
thereon,  but  found  against  the  plaintiff  on  another  ground, 
and  that  ground  only  was  considered  upon  the  first  trial 
here.  What  the  books  and  exhibits  would  disclose  as  to 
this  defense  would  require  an  extended  examination,  and  I 
assume  that  we  would  not  undertake  to  determine  it  here 
in  the  absence  of  findings  by  the  lower  court.  It  does  not 
clearly  appear  that  they  were  such  as  would  not  be  affected 
by  the  constitutional  limit.  There  is  an  exhibit  in  the  rec- 
ord, purporting  to  be  a  decree  in  an  action  brought  by  one 
Mur^  gainst  the  city  and  certain  of  its  officers,  adjuring 
a  certain  class  of  warrants  to  be  invalid,  etc.,  which  it  is  as- 
sumed has  a  bearing  on  these  warrants.  At  the  most,  in  the 
present  condition  of  the  case,  the  judgment  should  only 
have  been  reversed  and  the  cause  remanded  for  a  re-trial, 
with  directions  to  make  the  city  a  direct  party. 

There  remains  a  most  important  question  to  be  considered 
as  affecting  the  re-issuance  of  these  warrants.  I  under- 
stand it  to  have  been  conceded  from  the  first  that  the  parties 
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now  holding  such  warrants  are  not  entitled  to  any  greater 
rights  than  the  parties  who  first  obtained  them  from  the 
treasurer  on  their  re-issuance;  that  if  the  subsequent  hold- 
er could  recover,  they  could,  and  the  warrants  being  non- 
negotiable,  of  course,  the  principle  is  well  settled  under  the 
law.  It  appears  that  the  Dautrick  warrant  and  one  of  the 
salary  warrants  were  disposed  of  by  Mr.  Boggs  with  a  num- 
ber of  others  to  the  Union  Savings  Bank  and  Trust  Com- 
pany, in  pursuance  of  an  agreement  made  with  one  of  its 
officers.  The  substance  of  the  testimony  of  the  bank's  of- 
ficer who  made  the  arrangement  with  the  city  treasurer  by 
which  the  bank  obtained  a  considerable  number  of  these 

warrants  will  be  given.  This  officer  was  the  plaintiff's  wit- 
ness, and  this  agreement  is  the  very  fountain  head  of  the 

plaintiff's  rights.    After  stating  the  position  he  held    in 

the  bank,  and  that  he  was  acquainted  with  Mr.  Boggs,  the 

city  treasurer,  he  was  on  his  direct^examination  asked  to 

"Q. — State  whether  or  not  the  Union  Savings  Bank  at 
any  time  acquired  any  of  the  warrants  described  in  what  ia 
known  as  the  Bardsley  complaint? 

A. — ^Yes,  sir. 

Q. — ^Which  ones? 

A.— No.  B1286,  $25.00;    No.  B1881,  $100.00. 

Q. — Just  state  the  circumstances  and  the  manner  in 
which  these  two  warrants  were  acquired  by  the  Union  Sav- 
ings Bank — at  what  time,  first,  what  date,  were  they  ac- 
quired? 

A.— B1285  was  acquired  September  24,  1892;  B1881 
was  acquired  October  20, 1892. 

Q. — -Just  state  the  manner  and  circumstances  under 
which  the  Union  Savings  Bank  acquired  those  warrants? 

A. — B1285  was  included  along  with  a  number  of  other 
warrants  and  delivered  to  the  bank,  either  by  Mr.  Boggs 
himself  personally  or  by  some  man  in  his  employ,  I  could 
not' tell  which.  In  payment  of  the  warrant,  or  rather  of 
the  warrants  included  in  the  lot,  we  gave  a  check  for  the 

41—18   WASH. 
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par  value  of  the  warrants.  This  check  was  cashed  within 
the  next  day  or  two  in  the  ordinary  course  of  business. 
B1881  was  deposited  in  the  bank  October  20, 1892,  along 
with  a  list  of  other  warrants,  at  its  par  value. 

Q. — ^Deposited  to  whose  credit? 

A. — It  was  deposited  to  the  credit  of  the  city  of  Tacoma. 

Q. — ^Was  the  deposit  afterwards  drawn  out  by  the  city 
of  Tacomat 

A. — The  deposit  was  afterwards  drawn  out — 

Objection.     .     .     . 
********* 

Q. — ^Well,  in  what  manner  was  that  deposit  afterwards 
drawn  outf 

A. — ^It  was  drawn  out  by  check  signed  by  George  W. 
^&Py  treasurer  of  the  city  of  Tacoma. 

Q. — ISoWy  as  to  the  first  warrant,  in  what  way  was  that 
paid,  and  to  whom? 

A. — ^A  check  was  drawn  payable  to  the  order  of  Greorge 

W.  Bc^gs,  city  treasurer. 

********* 

Q. — ^Now  I  will  ask  you  to  state  to  the  court  whether  or 
not  you  had  at  any  time  prior  to  this  any  arrangement  or 
understanding  with  George  W.  Boggs  in  relation  to  war- 
rants, and  whether  or  not  these  warrants  were  acquired  in 
pursuance  of  such  arrangement,  and  if  so,  what  that  ar- 
rangement was? 

********* 

A. — ^I  had  an  arrangement  with  Mr.  Boggs  whereby  he 
agreed  to  purchase  warrants  for  us.  This  arrangement  was 
made  prior  to  the  purchase  of  these  warrants.  It  was  dis- 
tinctly understood  and  agreed  between  Mr.  Boggs  and  my- 
self— 

Interrupted  by  objection.     .     .     . 

A.  (continued.) — ^I  told  Mr.  Boggs  we  would  take  from 
him  all  the  warrants  issued  by  the  city  of  Tacoma  he  might 
purchase  for  us.  I  further  told  him  diat  we  would  advance 
the  money,  furnish  him  with  the  money  to  secure  the  war- 
rants if  necessary.  Mr.  Boggs  agreed  he  would  do  this,  and 
I  then  suggested  that  probably  it  would  be  better  for  him  to 
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have  some  man  in  his  office  purchase  these  warrants  for  us. 
I  told  Mr.  Boggs  I  did  not  desire  him  to  use  any  city  funds 
for  urf.  It  was  a  personal  arrangement  between  Mr.  Boggs 
he  had  his  own  funds.  I  did  not  furnish  him  money  in  ad- 
vance to  purchase  these  warrants,  as  they  were  delivered. 

Q. — Did  you  always  pay  at  par? 

A. — ^We  always  piud  at  par.  TFe  gave  Mr,  Boggs  a  com- 
mission in  some  instances,  not  in  all,  but  in  some  instances 
we  gave  him  a  commission  for  purchasing  these  warrants 
for  us.  It  was  a  personal  arrangement  between  Mr.  Boggs 
and  us,  it  being  understood  he  would  act  as  our  agent  in  se- 
curing these  warrants. 

The  Court. — He  agreed  to  act  as  your  agent,  did  he? 

Witness. — ^He  agreed  to  act  as  our  agent  in  purchasing 
these  warrants  for  us,  or  have  some  one  in  his  office  do  it. 

Q. — Was  this  commission  in  addition  to  par  paid  for  the 
warrants? 

A. — ^The  commission  was  in  addition  to  par.  We  never 
purchased  a  city  of  Tacoma  warrant  at  a  discount. 

Q. — ^Now,  I  believe  that  you  stated  that  you  never 
furnished  him  any  money  beforehand  to  buy  warrants 
with? 

A.— No. . 

Q. — Never  in  any  instance  did  you  do  that,  did  you? 

A. — Not. in  the  nature  that  we  delivered  over  the  actual 
money  to  him  prior  to  the  delivery  of  the  warrants. 

Q. — ^Well,  that  is  what  I  am  talking  about — ^whether  you 
delivered  over  money  to  him  prior  to  the  delivery  of  the 
warrants.    Did  you  or  did  you  not? 

A. — I  have  already  answered  that. 

Q.— Tou  did  not? 

A. — I  did  not. 

Q. — You  knew,  did  you  not,  of  the  practice  of  cashing 
warrants  there  with  city  money  by  Mr.  Boggs? 

A. — ^I  knew  he  cashed  warrants. 

Q. — ^Did  you  not  know  that  it  was  with  city  money? 

A. — ^Not  as  a  matter  of  fact. 

Q. — ^You  did  not  know  that? 
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A. — ^I  did  not.    I  had  no  means  of  ascertaining. 

Q. — Now,  you  knew  that  when  he  sold  warrants  to  you  he 
placed  the  money  to  the  credit  of  the  city,  did  you  not? 

A. — I  know  he  did. 

Q. — Or  to  the  credit  of  that  account  that  you  call  the 
city  account? 

A. — That  is  correct;    I  am  aware  pf  it. 

Q. — ^That  account  was  kept  in  what  name! 

A. — ^The  name  of  the  city  of  Tacoma. 

Q. — ^How  were  the  checks  signed  which  you  honored  on 
that  account? 

A. — ^My  recollection  is,  "  City  of  Tacoma,  by  George  W. 
Boggs,  city  treasurer." 

Q. — ^Now,  how  largely  during  the  year  1892  were  you 
engaged  in  dealing  in  city  warrants? 

A. — Oh,  quite  largely,  I  could  not  give  you  the  amount 

Q. — ^Now,  how  much,  or  about  how  much  of  the  city 
warrants  you  dealt  in  in  round  numbers  did  you  procure 
from  Mr.  Boggs? 

A. — I  think  we  procured  nearly  all  we  obtained  in  1892 
under  this  arrangement. 

Q. — ^You  procured  them  from  him  at  any  rate,  did  yout 

A.— We  either  procured  them  from  him,  or  from  some 
man  in  his  office.  They  were  frequently  brought  to  us  by 
some  man  in  his  office. 

Q. — ^And  you  had  no  knowledge  and  nothing  to  put  you 
on  notice,  I  understand  you  to  say,  that  he  was  using  the 
city  funds  to  cash  these  warrants? 

A. — ^I  did  not  know  he  was. 

Q. — ^You  did  not  know  whether  he  was  or  not? 

A, — I  may  have  had  an  idea,  but  I  knew  nothing  in  a 
way  that  I  could  swear  positively  that  I  did  know. 

Q. — "Now,  what  was  your  idea  as  to  that,  was  it  that  he 
was  using  city  money  to  cash  them  with,  or  that  he  was 
not  using  city  money? 

A. — I  sometimes  thought  he  probably  wa^  using  city 
money;  at  other  times  I  thought  he  was  not.  He  told 
me  that  he  was  not,  that  he  had  money  of  his  own,  that  he 
frequently  had  money  belonging  to  other  people. 
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Q. — ^When  was  that  that  he  told  you  that?  When  did 
he  tell  you  that — ^at  this  conversation  that  you  have  referred 
to? 

A. — I  do  not  recall  the  exact  date,  I  could  not  tell  you. 

Q. — ^Was  it  more  than  once  he  told  you  that? 

A. — I  could  not  tell  you  that  either.  It  is  only  a  hazy 
recollection  of  the  whole  matter. 

Q. — ^At  this  time  that  you  had  the  conversation  in  the 
bank,  who  was  present  besides  you  and  Mr.  Boggs — any- 
body? 

A. — ^I  think  no  one  was  present  excepting  the  two  of  us." 

Section  57  of  the  Penal  Code  (vol.  2,  ffiU's  Code,  Bal. 
Code,  §  7123)  provides  that  if  a  public  officer,  including  a 
city  treasurer,  shall  use  any  of  the  money  entrusted  to  him 
for  safe-keeping  in  order  to  make  a  profit  out  of  the  same 
he  shall  be  deemed  guilty  of  a  felony.    Under  this  statute 
a  number  of  convictions  have  been  had  and  affirmed  in 
this  court,  one  of  them  being  in  the  case  of  State  v.  Boggs, 
the  treasurer  here  in  question.     (16  Wash.  143,  47  Pac. 
417.)    It  is  true  that  in  that  case  he  was  charged  with  re- 
ceiving interest  upon  public  moneys.    But  suppose  he  had 
been  charged  with  ufling  the  public  money  for  speculation 
and  had  received  his  profit  by  way  of  a  coromission  instead 
of  interest,  would  there  have  been  any  difference  in  law? 
An  information  founded  on  this  very  transaction  would 
seem  well  founded.     Other  cases  are  those  of  the  State  v. 
Isenseey  12  Wash.  254  (40  Pac.  985);    State  v.  Downing, 
15  Wash.  413  (46  Pac.  646);  and  State  v,  Krug,  12  Wash. 
288  (41  Pac.  126),  where  the  indictment  in  general  terms 
charged  the  use  of  public  money  for  the  purpose  of  mak- 
ing a  profit.    A  later  decision  ia  that  of  State  v.  McCauley, 
17  Wash.  88  (49  Pac.  221).    This  statute,  sustained  in  so 
many  cases,  makes  it  a  felony  for  a  public  officer,  like  the 
treasurer  of  a  city,  to  use  the  money  intrusted  to  him  be- 
longing to  the  public  for  the  purpose  of  making  a  profit.    A 
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profit  can  as  well  be  made  by  receiving  a  commission  as 
by  receiving  interest.  Now  it  appears  from  the  testimony 
of  the  plaintiff's  witness  in  this  case  that  Boggs  did  receive 
a  profit  in  n^ing  the  money  of  the  city  of  Tacoma  to  buy 
warrants  to  turn  over  to  the  bank  in  question,  and  conse- 
quently he  was  brought  directly  within  the  terms  of  this 
statute.  Conceding  this  witness  did  not  know  of  this  stat- 
ute, and  it  is  only  fair  to  assume  that  he  did  not,  and  al- 
though this  bank  repaid  all  city  deposits  in  full,  as  it  is 
stated  that  it  did  do,  these  matters  cannot  affect  the  valid- 
ity  of  such  agreements.  By  this  testimony  it  appears  that 
the  treasurer  was  given  a  commission,  at  least  in  some  in- 
stances, for  handling  these  warrants  in  this  way.  As  to  how 
he  was  paid  for  handling  the  others,  does  not  appear,  nor  is 
it  material.  It  is  evident  that  he  was  paid  in  some  way  for 
his  corrupt  practices  with  reference  to  all  of  these  warrants. 
As  far  as  this  bank  is  concerned,  it  appears  by  other  testi- 
mony of  this  witness  that  it  was  all  done  under  one  agree- 
ment. It  conclusively  appears  that  he  was  handling  them 
with  the  city's  money,  although  there  was  apparently  some 
attempt  or  desire  not  to  disclose  a  knowledge  of  that.  But 
it  stands  out  in  bold  relief,  for  it  is  admitted  that  the  city's 
account  was  credited  with  the  deposits  when  warrants  were 
turned  into  the  bank.  If  it  was  Mr.  Hogg's  money  that  was 
being  used,  why  was  the  city  given  credit?  Why  was  the 
check  given  to  him  as  city  treasurer?  This  witness  was  called 
by  the  plaintiff  to  lay  the  very  cornerstone  of  his  structure 
— ^to  show  that  the  money  of  some  of  these  warrants  upon 
their  re-issuance  went  into  the  city  fund.  Now  he  did  use 
the  city  money.  It  was  known  that  he  was  using  it  The 
bank  had  direct  knowledge  of  it  No  attempt  to  evade  this 
can  weaken  the  fact,  and  no  room  is  left  for  doubt  but  that 
it  was  a  part  of  these  arrangements  that  he  should  use  it. 
The  acts  proven  are    conclusive.      The    general  practice 
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seemed  to  be  the  same.  But  the  proof  as  to  this  bank  is 
clear.  The  testhnony  of  this  witness  is  not  contradicted 
in  this  matter.  When  warrants  were  delivered  to  the  bank 
the  city  was  invariably  given  credit  for  the  amount  as  a  de- 
posit^or  a  check  was  given  Mr.  Boggs — ^not  in  his  private 
capacity,  but  as  city  treasurer — and  this  was  the  plaintiff's 
showing.  If  an  arrangement  of  that  kixid  could  then  be 
entered  into  and  enforced,  it  can  yet  be  done,  and  a  most 
dangerous  state  of  affairs  exists  if  it  is  understood  that  such 
arrangements  can  be  virtually  upheld  in  the  courts  to  the 
jeopardy  of  public  interests.  What  is  it  but  enforcing  the 
agreement  where  the  parties  are  given  the  benefit  of  the 
entire  substance  of  the  contract?  The  profit  to  be  derived 
by  the  bank  and  subsequent  holders  was  in  getting  the  in- 
terest upon  these  obligations,  resulting  in  a  direct  loss  to 
the  city  to  the  extent  of  its  idle  money,  for  the  use  of  which 
private  parties  were  getting  the  benefit.  The  amount  of  this 
loss,  while  not  directly  shown,  is  apparently  large,  consid- 
ering the  magnitude  of  the  transactions  and  the  length  of 
time  such  practices  were  indulged  in.  It  would  pass  con- 
siderably beyond  the  hundred  thousand  dollar  mark.  It  is 
apparent  that  the  city's  money  was  largely  represented  in 
bank  credits  as  a  deposit  by  the  treasurer;  that  these  cred- 
its were  obtained  by  a  deposit  of  these  warrants  upon  their 
re-iasuance.  The  method  pursued  was  a  very  simple  one. 
By  it  the  dty  was  paying  ten  per  cent,  upon  its  idle  moneys 
for  the  privilege  of  depositing  them.  If  the  principal  be- 
came ultimately  lost  the  hardship  was  that  much  greater, 
and  it  is  directly  traceable  to  this  practice  of  dealing  in 
warrants  for  the  benefit  of  the  treasurer,  and  the  parties  for 
whom  he  was  re-issuing  them.  As  to  how  long  such  war- 
rants were  carried  by  the  bank  is  not  shown  nor  how  much 
above  par  was  received  for  them  when  they  were  sold  to 
other  parties,  as  was  sometimes  done.  The  arrangement  was 
apparently  a  profitable  one. 
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It  seems  clear  that  the  result  of  this  decision  is  to  say 
that  while  an  agreement  or  contract  may  be  so  heinous  as 
to  warrant  a  conviction  of  the  treasurer  for  a  felony,  if  car- 
ried out,  it  is  yet  not  so  bad  but  that  it  may  be  the  founda- 
tion for  a  recovery  in  a  civil  action.  If  there  is  any  au- 
thority to  sustain  such  a  proposition,  it  is  sufficient  to  say 
that  it  has  not  been  cited. 

On  the  previous  hearing  it  was  assumed  that  there  was 
no  statute  preventing  a  city  treasurer  from  dealing  in  city 
warrants.  On  that  theory  it  was  argued  by  the  appellant 
that  such  authorities  as  McCanneU  v.  Simpsothy  36  Fed. 
750,  did  not  apply  to  this  case.  But  there  was  a  statute 
— ^the  one  making  it  a  felony — ^prohibiting  the  city  treasur- 
er from  speculating  in  the  city's  warrants  with  the  citjf's 
money.  This  seems  to  have  been  overlooked  by  the  defend- 
ant's attorneys,  and  has  developed  in  the  later  and  more 
complete  examination  of  the  case. 

The  authorities  against  the  validity  of  such  agree- 
ments are  too  numerous  to  undertake  to  cite.  The  general 
rule  will  be  given.  The  result  of  this  case  is  to  run  directly 
contrary  to  them,  or  section  57  must  be  overturned  in  so 
far  as  it  makes  it  a  crime  for  a  public  officer  to  make  a  pro- 
fit on  public  money,  and  Krug,  Boggs,  McCauley  and  thoee 
who  were  convicted  of  making  a  profit  only  thereon,  and 
not  for  an  embezzlement  of  the  funds,  were  wrongfully  con- 
victed. There  should  not  be  a  more  lax  rule  rec<^ized  in 
a  civil  case  than  would  obtain  in  a  criminal  one.  The  dif- 
ference, if  any,  should  be  the  other  way.  This  principle  is 
recognized  where  contracts  contrary  to  public  policy  will 
not  be  enforced,  nor  rights  founded  thereon,  even  though 
no  crime  has  been  committed,  nor  statute  violated  in  entei^ 
ing  into  it.  In  Boyd  v.  Cochrane^  ante,  p.  281  (51  Pac 
383),  where  an  agreement  was  entered  into  to  extend  the 
time  of  a  note  in  consideration  of  securing  a  deposit  of 
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public  money  for  a  certain  time,  although  the  agreement 
had  been  executed  and  the  bank  had  the  benefit  of  the  de- 
posit for  the  time  specified,  this  court  refused  to  recognize 
it  to  the  extent  of  releasing  a  surety  even,  holding  the  agree- 
ment to  extend  void  as  against  public  policy.  The  court 
said  in  that  case: 

"  The  losses  which  so  frequently  occur  to  counties  and 
other  municipalities  in  this  state  are  nearly  always  attribu- 
table to  the  action  of  the  custodian  of  the  funds  in  keeping 
them  on  hand  after  they  should  have  been  paid  out  on  war- 
rants and  demands  which  were  due." 

Rule  279,  Greenhood  on  Public  Policy,  was  quoted: 

"  Any  contract  by  which  public  office  is  to  be  used  for 
private  gain  is  void." 

The  following  was  said  with  reference  to  Mr.  Pomeroy's 
work: 

"  Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  in 
discussing  this  question,  places  first,  under  the  ban  of  the 
law,  contracts  made  for  the  purpose  of  unduly  controlling 
or  affecting  official  conduct,  and  says  (section  935):  ^  All 
agreements  directly  or  indirectly  preventing  or  controlling 
the  due  administration  of  justice  are  opposed  to  the  uni- 
versal and  most  elementary  principles  of  public  policy. 
Whatever  be  their  form  and  immediate  purpose,  and  how- 
ever innocent  may  be  the  motives  of  the  parties,  they  are 
plainly  invalid.'  " 

Bishop  on  Contracts  was  quoted  as  follows: 

"  The  rule  is  thus  announced  by  Bish.  Cont.  §  500 :  'Any 
contract  between  an  officer  and  a  private  person  by  which 
the  former  undertakes  to  do  anything  of  official  duty,<  right 
or  wrong,  in  accord  with  such  duty  or  contrary  to  it,  is  in 
a  greater  or  less  degree  an  obstruction  to  the  unbiased  exer- 
cise of  his  office,  even  where  it  does  not  influence  him  cor- 
ruptly.    Therefore,  it  is  void.'  " 

The  court  also  said  that: 

"  If  there  were  no  authorities  upon  this  proposition,  as  a 
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matter  of  first  impression  it  would  seem  to  us  that  the  de- 
fense pleaded  here  shows  a  contract  in  violation  of  public 
policy,  and  is  void." 

The  case  received  the  unanimous  support  of  this  court, 
and  I  am  unable  to  distinguish  between  the  principle  in- 
volved  there  and  here.  There  does  not  seem  to  be  even  a  con- 
flict in  the  authorities  therein,  and  under  it  there  could  be  no 
recovery  of  the  principal  even  as  to  these  warrants.  The  re- 
turn of  that  would  be  a  matter  of  grace  only,  if  it  was  shown 
that  the  city  had  the  benefit  of  it,  and  saw  fit  to  return  it 
In  any  event,  there  should  be  no  recovery  allowed  for  any 
interest  upon  these  re-issued  warrants.  In  the  later  discus- 
sion of  the  case  the  question  of  practice  has  been  lost  sight 
of,  the  action  being  one  in  mandamus  against  the  city  treas- 
urer  only.  It  is  a  question  whether  under  the  authorities  a 
partial  relief  could  be  given  where  it  is  not  shown  that  the 
relator  is  not  entitled  to  all  that  he  demanded.  But  that,  of 
course,  does  not  go  to  the  substance  of  the  rights  of  the 
parties  in  the  premises,  and  the  whole  matter  seems  to  have 
been  in  a  measure  gone  into  on  the  trial. 

Reavts,  J. — I  join  in  the  dissenting  opinion  of  Judge 
Scott. 

on  petition  for  re-hraring. 

Andebs,  J. — ^The  respondent  has  filed  a  petition  for  a 
re-hearing  in  this  case,  on  the  sole  ground,  as  alleged,  that  it 
appears  from  the  opinion  lately  filed  herein,  that  the  decis- 
ion of  the  court  was  based  upon  the  report  of  the  finance 
committee  of  the  city  of  Tacoma  (alluded  to  in  said  opin- 
ion), which  was  offered  in  evidence  at  the  trial  below  and 
excluded  on  the  ground,  as  stated  in  the  petition,  of  incom* 
petency.  And  it  is  alleged  by  the  learned  counsel  for  the 
petitioner,  that  it  was  improper  to  determine  the  rights  of 
the  respondent  and  of  the  tax  payers  of  the  city  upon  evi- 
dence dehors  the  record.    From  the  standpoint  of  counsel 
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it  must  be  conceded  that  their  conclusion  is  eminently  cor- 
rect, but  the  premise  from  which  it  is  drawn  is  false,  as 
matter  of  fact.  Error  was  predicated  upon  the  ruling  of  the 
tourt  in  excluding  this  report,  and  it  was,  therefore,  deemed 
incumbent  upon  the  court  to  determine  the  question  thus 
presented;  and  it  was  merely  intended  by  what  was  said 
in  respect  thereto  to  show,  first,  what  the  report  was,  and, 
second,  why  it  was  in  our  opinion  relevant  and  competent 
evidence.  The  language  employed  by  way  of  argument 
was,  perhaps,  not  as  felicitous  as  it  might  have  been,  but 
it  is  not  true  that  the  report  of  the  finance  committee  was 
treated  as  evidence  in  the  case,  or  that  the  conclusion  of 
the  court  was  in  any  way  infiuenced  thereby.  On  the  con- 
trary, the  case  was  decided  solely  upon  the  evidence  ad- 
mitted and  considered  by  the  court  below  and  preserved  in 
the  record.  Had  that  report  constituted  the  basis  of  the 
decision,  the  cause  would  certainly  have  been  remanded  for 
a  new  trial. 

The  petition  must  be  denied. 

GoBBON  and  Dunbab,  JJ.,  concur. 


[No.  2710.    Decided  February  18, 1898] 

Bbnton  Embrbe,  Appellant^  v.  William  McLennan,     is  «5i 
Defendant,  Mary  Ann  McKay,  Respondent  |g  ^ 

2d    888| 
APPBALABLB  OSDEB  —  OBJECTIONS  TO   MOTICB    OF    APPEAL — MERITS  OF      ^^    ^ 

ACTION  NOT  BBTIBWABLE  ON  MOTION  TO  QUASH  SUMMONS.  18~~66l| 

e40 

An  order  of  the  court  quashing  a  summons  is  appealable,  un- 
der Laws  1898,  p.  119,  8  1,  subd.  6  (Bal.  Code,  9  6500),  wh^n  it 
appears  that  such  order  was  based  upon  the  court's  opinion  that, 
upon  the  merits  of  the  action,  the  plaintift  could  not  prevail. 

Where  a  supplemental  transcript  filed  by  appellant  shows  that 
a  second  notice  of  appeal  sufficient  in  all  respects  was  duly  served 
and  filed,  an  objection  that  the  proof  of  service  of  notice  of  ap- 
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peal  as  set  out  in  the  original  transcript  is  Inadequate,  is  with- 
out merit. 

A  court  has  no  power  to  determine  the  merits  of  a  cause  of 
action  upon  a  motion  to  quash  the  summons,  hut  when  the  ob- 
jections raised  to  the  action  are  other  than  those  relating  to  th6 
sufficiency  of  the  summons  and  the  regularity  of  its  service,  they 
should  be  raised  by  answer  or  demurrer. 

Appeal  from  Superior  Court,  Clallam  County. — ^Hoil 
James  G.  MoCliitton,  Judge.    Reversed. 

Benton  Ewbree,  for  appellant. 
Trumbull  &  Trumbull^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — This  is  an  appeal  from  an  order  of  the  su- 
perior  court  of  ClaUam  county,  quashing  the  summons  and 
the  service  thereof.  Bespondent  moves  to  dismiss  the  ap- 
peal for  two  reasons:  (1)  That  the  order  attempted  to  be 
appealed  from  is  not  an  appealable  order;  and  (2)  That 
there  is  no  proof  of  service  of  the  notice  of  appeal  upon  the 
respondents,  iz^  this,  that  what  purports  to  be  an  affidavit 
of  service  of  the  notice  of  appeal  is  subscribed  and  sworn  to 
before  the  appellant  as  a  notary  public.  Concerning  the 
first  ground,  it  is  extremely  doubtful  if  an  appeal  would 
lie  from  an  order  quashing  a  summons  where  the  action  of 
the  court  was  based  upon  some  imperfection  in  the  sum- 
mons itself,  such  as  a  material  departure  from  the  form  pre- 
scribed, or  for  insufficiency  of  service  and  the  like,  but  in 
the  present  case  it  fairly  appears  from  the  record  and  the 
arguments  of  counsel  that  the  order  appealed  from  was  en- 
tered because  the  court  was  of  opinion  that  upon  the  merits 
of  the  action  the  plaintiff  could  not  prevail.  Under  such 
circumstances  it  is  manifest  that  unless  a  right  to  appeal  ex- 
ists, plaintiff  is  without  a  remedy. 

Subdivision  6  of  section  1,  ch.  61,  p.  119,  Laws  1893 
(Bal.  Code,   §  6500),  allows  an  appeal 
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^  From  any  order  affecting  a  substantial  right  in  a  civil 
action  or  proceeding,  which  in  effect  determines  the  action 
or  proceedmg  and  prevents  a  final  judgment  therein." 

Such  was  the  character  and  effect  of  the  order  from  which 
this  appeal  was  taken. 

As  to  the  second  ground  of  motion  it  appears  from  a  sup- 
plemental transcript — ^which  under  the  statute  appellant  is 
permitted  to  bring  to  this  court — ^that  a  second  notice  of  ap- 
peal sufficient  in  all  respects  was  duly  served  and  filed,  and 
the  objection  to  the  first  or  former  notice  can  not  avail. 
The  motion  to  dismiss  must  be  denied. 

Upon  the  merits  we  are  of  the  opinion  that  the  court 
erred  in  granting  respondent's  motion.  It  appears  that  in 
the  month  of  July,  1896,  the  plaintiff,  who  is  an  attorney 
at  law,  commenced  an  action  in  the  superior  court  of  Clal- 
lam county  to  recover  of  William  McLennan  and  Mary  Ann 
MacKay,  defendants  therein,  a  balance  due  for  professional 
services,  amounting  to  the  sum  of  four  hundred  and  forty 
dollars;  that  service  of  the  summons  and  complaint  in  said 
action  was  duly  made  upon  the  defendant  'McLennan  on 
the  4th  day  of  July,  1896;  that  the  defendant  so  served 
made  default,  and  that  on  October  27,  1896,  judgment  was 
entered  against  him.  On  the  30th  day  of  March,  1897,  an- 
other summons  issued  in  the  action  and  together  with  a 
copy  of  the  complaint  therein  was  duly  served  on  the  re- 
spondent MacKay.  On  the  19th  of  April,  1897,  respond- 
ent appeared  specially  and  moved  the  court  to  quash  the 
summons  and  service  upon  the  respondent  for  several  rea- 
sons, those  requiring  notice  being  as  follows:  That  it  ap- 
pears that  in  the  original  suit  judgment  was  not  entered 
against  this  defendant;  that  it  does  not  appear  that  the 
defendants  in  the  original  proceeding  were  jointly  indebted 
upon  an  obligation,  as  provided  by  the  statute  in  such 
cases;    that  during  all  the  time  that  the  said  original  suit 
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was  pending  in  this  court  the  defendant  Mary  Ann  Mac- 
Kay,  was  a  resident  of  Port  Angeles,  and  was  not  absent 
therefrom  and  could  have  been  served  at  any  time  with  sum- 
mons in  the  original  cause. 

Said  motion  was  based  upon  the  records  and  files  in  the 
cause,  and  upon  the  affidavit  of  respondent  showing  that  she 
had  resided  within  the  county  of  Clallam  during  the  entire 
time  that  the  action  was  pending. 

It  is  recited  in  the  statement  of  facts: 

"  That  on  the  thirtieth  (30th)  day  of  March,  1897,  sum- 
mons was  signed  and  issued  by  the  plaintiff  and  on  said  day 
personally  served  upon  the  said  defendant,  Mary  Ann 
MacKayy  in  Clallam  county,  state  of  "Washington,  and 
said  summons,  together  with  due  proof  of  service  thereof  as 
aforesaid,  upon  said  Mary  Ann  MacKay,  wa^  filed  in 
this  cause  on  the  30th  of  March,  1897;  which  summons 
is  in  the  following  words,  to-wit:" 

Then  follows  a  summons  in  the  usual  statutory  form,  and 
against  which  the  record  does  not  suggest  any  objection. 
Proceeding,  the  statement  recites: 

^'  That  with  said  summons  a  true  copy  of  the  complaint 
in  said  action  was  served  upon  said  defendant,  Mary  Ann 
MacKay,  in  said  county  of  Clallam,  and  that  due  proof  of 
service  thereof  was  made  and  filed  herein  on  said  30th  of 
March,  1897." 

The  statement  then  sets  forth  a  copy  of  the  motion  to 
quash  the  summons,  and  the  service  thereof,  and  concludes 
with  the  following: 

"  That  on  the  lith  day  of  May,  1897,  the  said  motion 
of  the  said  defendant  to  quash  said  sunmions  and  the  ser- 
vice thereof,  came  on  for  hearing  before  the  court,  the  par- 
ties appearing,  and  the  court,  after  argument  thereon,  on 
the  28th  day  of  May,  1897,  sustained  said  motion  and  on 
that  day  made  and  entered  herein  an  order  accordingly.'' 

We  have  made  these  extended  references  to  the  state- 
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ment  of  facts  for  the  purpose  of  showing  that  the  order  ap- 
pealed from  was  not  made  because  of  any  objection  to  the 
form  or  sufficiency  of  the  summonSy  or  to  the  regularity  or 
sufficiency  of  the  service  thereof.  The  conclusion  necessarily 
follows  that  the  court  entered  the  order  because^  upon  the 
merits,  the  learned  judge  was  of  the  opinion  that  the  plain- 
tiff could  not  prevail  in  the  action.  This  conclusion  is 
further  fortified  by  the  course  of  the  argument  of  respond- 
ent's counsel  at  the  bar  and  in  the  brief. 

We  think  the  court  committed  grave  error  in  undertaking 
to  determine  the  merits  of  the  cause  upon  the  motion  to 
quash.  The  reasons  urged  in  support  of  that  motion,  if 
valid  at  all,  should  have  been  presented  by  answer  or  other 
appropriate  pleading,  and  the  practice  can  not  be  tolerated 
of  permitting  this  summary  disposition  of  causes.  For  the 
like  reason  we  must  decline  to  discuss  the  merits.  Indeed, 
the  merits  can  not  be  ascertained  in  the  condition  of  the 
record.  We  are  agreed  that  the  complaint  states  a  cause  of 
action.  There  was  no  demurrer,  no  answer,  no  findings  or 
verdict,  and,  in  contemplation  of  law,  no  judicial  determin- 
ation of  the  merits.  Our  opinion  upon  that  subject  would 
therefore  be  advisory  merely,  and  in  the  exercise  of  its  ap- 
pellate functions  this  court  will  not  commit  itself  to  such  a 
course  of  practice. 

The  order  appealed  from  will  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

DuNBAB,  Akdebs  and  Bsavis,  JJ.,  concur. 
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Josephine  I.  Keef,  Appellant^  y.  H.  L.  Tibbals,  Sr., 
et  al.f  Defendants,  John  Trumbull  et  aL,  Respondents. 

APPEAL — WHBN  LIES  —  ORDBR  BTRIKIVO  COMPLAQIT. 

Where  a  complaint  has  been  filed  against  several  defendants, 
and,  before  service  has  been  obtained  against  all  of  them,  the 
complaint  has  been  stricken  on  motion  of  those  served,  an  ap- 
peal lies  from  such  order  striking  the  complaint,  although  there 
has  been  no  dismissal  or  other  action  taken  with  reference  to  the 
defendants  not  served. 

Where  it  appears  that  a  plaintiff  has  complied  with  an  order 
of  the  court  requiring  the  complaint  to  be  amended  by  setting 
forth  certain  findings  in  another  case,  an  order  striking  the  com- 
plaint for  failure  to  comply  is  erroneous. 

Appeal  from  Superior  Court,  Jefferson  County. — ^Hon. 
James  G.  McClinton,  Judge.    Reversed. 

« 

Brady  <&  Oay^  Langley  £  Slausony  and  MUo  A.  Root, 
for  appellant. 

TrumhuU  &  Trumbully  for  respondents. 

The  opinion  of  the  court  was  delivered^  by 

Scott,  C.  J. — This  cause  was  heard  upon  the  brief  of 
appellant,  the  respondents'  brief  being  stricken  because  of 
a  failure  to  file  it  within  the  time  prescribed,  without  any 
sufficient  showing  in  justification  of  the  delay.  An  ex- 
amination of  the  record,  however,  raised  a  doubt  as  to 
whether  this  court  had  jurisdiction,  and  the  appellant  was 
permitted  to  make  a  further  showing.  The  action  was 
brought  against  several  defendants.  Before  service  was 
had,  two  of  them  appeared  and  demurred  to  the  complaint 
The  demurrer  was  sustained  and  an  amended  complaint  was 
filed,  whereupon  a  demurrer  was  sustained  to  this  also,  and 
a  second  amended  complaint  was  filed,  whereupon  a  motion 
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was  made  to  make  the  same  more  definite  and  certain,  which 
was  granted  and  a  third  amended  complaint  was  filed, 
whereupon  said  defendants  who  had  appeared  moved  to 
strike  it  and  for  judgment  of  non-suit,  which  was  granted, 
the  order  reciting  that  the  plaintiff  had  been  required  to 
amend  her  complaint  by  setting  forth  certain  findings  in  an- 
other case,  and  that  the  same  had  not  been  complied  with. 
Although  no  service  was  obtained  upon  the  other  defend- 
ants and  they  had  not  appeared  in  the  action — nor  was  it 
dismissed  as  to  them — ^we  think  this  appeal  could  be  taken. 
ConcediDg  that  the  plaintiff  might  have  served  the  other 
defendants  and  have  proceeded  with  the  cause  against  them 
to  final  judgment  and  have  raised  the  question  of  the  right 
to  a  dismissal  of  the  action  as  to  these  respondents,  we  think 
she  should  not  have  been  compelled  to  do  so,  and  thus  try 
the  case  piecemeal.  Pennsylvania  Mig.  Inv.  Co.  v.  Oilberty, 
13  Wash.  684  (43  Pac.  941);  Snohomish  County  v.  Buff^ 
16  Wash.  637  (47  Pac  36,  441);  Warburton  v.  Ralph, 
9  Wash.  637  (38  Pac.  140). 

It  is  urged  that  the  court  erred  in  sustaining  the  de- 
murrers aforesaid,  and  also  the  motion  to  make  the  com- 
plaint more  definite  and  certain,  and  erred  in  dismisaing  the 
last  complaint  because  of  the  failure  to  comply  therewith. 
It  i9  only  necessary  to  consider  the  latter  question.  The 
complaint  incorporated  in  the  record  appears  to  contain  the 
findings  required  by  the  order.  Whether  this  was  over^ 
looked  in  granting  the  order  we  do  not  know,  but  we  tlunk 
there  was  a  sufficient  compliance,  conceding  that  the  order 
was  rightly  made. 

Beversed  and  remanded  for  further  proceedings. 

AimEBS,  Beavis,  Gobdon  and  Dunbab,  JJ.,  concur. 
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August  Anderson,  Respondent,  v.  Willis  H.  White, 
Defendant,  R.  R.  Drummond,  Oarnishee,  Respondent, 
John  R.  Palmer,  Intervenor,  Appellant. 

FUAUDULBNT     CONVSYANGB8  —  COLLUSION     OP     TBNDXB  —  BVIDEHCB  — 
OBJBGTION8  TO  ADMIISION  —  WEIGHT  OF  TX8TIMOKT. 

Where  there  Is  sufficient  testimony  to  warrant  the  verdict 
of  a  Jury,  it  will  not  be  disturbed  on  appeal,  although  the  weight 
of  testimony  may  appear  to  the  court  to  be  the  other  way. 

When  an  objection  to  the  admission  of  testimony  is  once 
made  clearly  and  distinctly,  and  the  grounds  of  the  objection 
are  stated,  it  is  not  necessary  that  it  should  be  repeated  to  ev^ry 
following  question  which  falls  within  the  objection. 

Where  collusion  between  a  vendor  and  a  vendee  for  the  pur- 
pose of  defrauding  the  former's  creditors  is  charged,  declarations 
of  the  vendor  in  regard  to  the  property,  which  remained  in  his 
possession,  made  subsequent  to  the  alleged  sale,  are  admissible 
in  evidence  for  the  purpose  of  establishing  the  vendee's  partici- 
pation in  the  fraud  charged. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thomas  Cabboll,  Judge.     Affirmed. 

Reid  &  Meade,  (Ben  Sheeks,  of  counsel),  for  appellant: 
The  rule  is  settled  beyond  all  controversy,  both  by  au- 
thority and  in  reason,  that  one  who  has  parted  with  his  in- 
terestin  property  cl.ot  affect  the  right  or  title  of  his 
vendee  by  statements  subsequently  made.  Abbott,  Trial 
Evidence,  pp.  14,  740,  741;  Winchester,  etc.,  Mfg.  Co.  r. 
Creary,  116  U.  S.  161  (Book  29,  L.  C.  P.  Co.  591;  Vroo- 
man  v.  King,  36  N".  Y.  477;  Cuyler  v.  McCartney,  40  N. 
Y.  223;    Newlin  v.  Lyon,  49  N.  Y.  661.    • 

Eric  E.  Rosling,  for  respondent: 

We  do  not  dispute  the  general  proposition  that  one  who 
has  parted  with  his  interests  in  property  cannot  afPect  the 
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title  of  his  vendee  by  his  declarations,  and  the  authorities 
cited  by  appellant,  in  the  main,  support  this  rule.  But  we 
submit  said  authorities  are  not  in  point.  Some  of  them 
refer  to  title  in  land,  where  the  rule  as  to  admissibility  of 
such  declarations  is  very  different  from  cases  of  personalty. 
Roberts  v.  Medbery,  132  Mass.  101.  And  in  the  other  cases 
the  vendor  did  not  remain  in  full  and  complete  possession 
and  control  of  the  property  as  he  did  in  the  case  at  bar. 
When  he  does  so  remain,  such  declarations  are  not  hearsay. 
Elwood  V.  Saterliey  71  K  W.  13. 

The  opinion  of  the  court  wis  deKvered  by 

DuNBAB,  J. — The  respondent,  Anderson,  conunenced 
this  action  against  defendant,  White,  in  which  action  cer- 
tain  property  was  garnished  in  the  hands  of  Drummond. 
Pabner,  the  appellant,  intervened,  claiming  the  property 
Jit  I  garnished.  White  defaulted  and  Anderson  took  judg- 
ment against  him,  so  that  the  question  in  issue  was  the  right 
to  the  property  garnished.  The  property  garnished  in  the 
hands  of  Drummond  consisted  of  two  scows,  which  had 
formerly  belonged  to  White,  and  certain  money,  the  pro- 
ceeds of  the  operation  of  those  scows  and  other  property, 
belonging  to  White.  It  was  Palmer's  contention  that  the 
property  which  was  the  subject  of  the  bill  of  sale  was  re- 
ceived by  him  in  payment  of  a  debt  owed  to  him  by  White. 
The  bill  of  sale  was  recorded  in  Pierce  county.  Anderson's 
contention  was  that  the  bill  of  sale  was  not  recorded  in  the 
proper  county  or  counties,  and  that  the  same  was  made 
through  a  conspiracy  between  Palmer  and  White  to  de- 
fraud Anderson  and  other  of  White's  creditors.  A  jury 
trial  was  had  tnd  verdict  and  judgment  in  favor  of  Ander- 
son. Appellant  makes  but  two  assignments  of  error:  First, 
that  there  was  no  evidence  to  justify  the  verdict,  and,  sec- 
ond, that  over  the  objections  of  the  appellant  witness  Pat- 
terson  was  permitted  to  detail  what  White  had  said  to  him 
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about  the  sale  to  Palmer,  after  the  sale  had  been  made. 

The  respondent  moves  to  strike  appellant's  brief  and  af- 
firm the  judgment  below,  for  the  reason  that  the  brief  fails 
to  make  a  reference  in  the  statement  of  the  case  to  the 
pages  of  transcript  for  verification,  and  fails  to  make  an  as- 
signment of  errors  relied  on  for  reversal.  An  inspection 
of  the  brief  shows  that  the  appellant's  assignment  of  errors 
are  made  in  the  two  particulars  which  we  have  above  men- 
tioned, and  that  the  pages  of  the  transcript  are  referred  to 
where  the  error  is  alleged  in  relation  to  the  introduction  of 
objectionable  testimony.  The  motion  will  therefore  be 
overruled.  On  the  merits,  so  far  as  the  weight  of  testimony 
is  concerned,  an  examination  of  this  record  convinces  us 
that  there  was  sufficient  testimony  to  warrant  the  jury  in 
coming  to  the  conclusion  that  it  did,  and  the  verdict  will 
therefore  be  binding  on  this  court,  even  though  in  our 
judgment  the  weight  of  testimony  was  the  other  way.  The 
only  other  error  alleged  in  the  brief  is  the  admission  of  the 
testimony  of  the  witness  Patterson  in  relation  to  White's 
statement  concerning  the  bill  of  sale.  It  is  contended  by 
the  respondent  that  there  was  no  sufficient  objection  to  this 
testimony,  but  we  think  the  objection  was  ample.  When 
an  objection  is  once  made  clearly  and  distinctly,  and  the 
grounds  of  the  objection  stated,  it  is  not  necessary  that 
it  should  be  repeated  to  every  question  that  follows  and 
which  falls  within  the  objection. 

The  testimony  was  as  follows: 

Q. — I  will  ask  you,  Mr.  Patterson,  if  you  had  any  con- 
versation with  Mr.  White  regarding  the  sale  of  his  busi- 
ness and  outfit  to  Mr.  John  R.  Palmer} 

Mr.  Beid,  counsel  for  intervenor. — Just  wait  a  minute. 
The  intervenor  objects  to  that  question  on  the  ground  that 
any  statement  made  by  Mr.  White  after  the  sale  would  not 
be  binding  upon  him. 

The  Court. — 1  will  allow  you  to  ask  the  question. 
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Mr.  Keid. — Note  an  exception  on  the  part  of  the  inter- 
venor. 

A. — ^Not  until  after  I  came  in  from  the  camp,  the  5th  of 
March. 

Q. — ^Will  you  tell  the  jury  what  that  conversation  was? 

A. — ^Well,  he  called  me  in  the  room  and  told  me  he  had 
made  a  bill  of  sale  of  his  property.  He  did  not  tell  me  who 
to  and  I  did  not  ask  him.  He  said  that  he  was  pressed,  that 
he  had  went  security  for  some  parties,  as  I  understood  it, 
and  they  had  failed  to  pay  him,  and  he  was  pressed  to  pay 
this,  and  he  made  this  bill  of  sale  to  protect  himself  and 
the  parties  who  had  worked  for  him. 

It  is  contended  by  the  appellant  that  this  testimony  was 
inadmissible,  for  the  reason  that  one  who  has  parted  with 
his  interest  in  property  cannot  affect  the  right  or  title  of 
his  vendee  by  such  statements,  and  several  cases  are  cited  to 
sustain  this  contention,  notably,  Winchester^  etc.,  ^fQ*  Clo. 
V.  Creary,  116  U.  S.  161  (6  Sup.  Ct.  369).  As  a  general 
proposition  there  is  no  doubt  of  the  correctness  of  this  rule, 
for  as  was  said  by  the  supreme  court  of  the  United  States 
in  the  case  above  cited: 

'^  After  the  sale  the  interest  of  the  vendors  of  the  property 
was  gone;  having  become  strangers  to  the  title  their  ad- 
missions are  no  more  binding  on  the  vendee  than  the  admis- 
sions of  others.  It  is  against  all  principle  that  declarations 
made  after  they  had  parted  with  the  title  and  surrendered 
possession  should  be  allowed  to  destroy  the  title  of  their 
vendee.** 

The  court,  however,  distinguished  the  case  then  under 
consideration  from  cases  in  which  there  was  proof  of  con- 
cert or  collusion  between  the  vendor  or  the  vendee  to  de- 
fraud creditors,  and  in  which  subsequent  declarations  of 
the  vendor  were  offered  in  evidence  against  the  vendee  to 
prove  the  true  character  of  the  sale,  and  where  there  was 
independent  evidence  to  establish  the  fraud.  The  court 
found  that  Webb  &  Co.,  the  vendors  in  that  case,  were  not 
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in  possession  of  the  property  within  the  meaning  of  the 
rule  announced  in  cases  that  permits,  in  favor  of  creditors, 
proof  of  the  declarations  of  the  vendor  of  personal  proper- 
ty, who  is  allowed  after  sale  to  control,  manage  and  dis- 
pose of  it  just  as  he  had  before  done,  and  found  that  the 
vendee  was  in  actual  possession,  exercising  by  its  agent 
full  control,  and  that  the  agents,  who  were  the  vendors,  en- 
tered the  plaintiff's  service  as  soon  as  the  sale  was  made 
and  possession  was  surrendered,  but  only  as  clerks  or  sales- 
men, with  no  authority,  except  such  as  employes  of  that 
character  ordinarily  exercise.  But  the  record  in  this  case 
does  not  show  this  state  of  affairs.  In  the  first  place,  there 
had  never  been  any  change  of  possession,  and  if  the  vendor 
was  acting  as  an  agent  only  in  his  management  of  this 
property,  it  was  a  hidden  agency,  for  he  conducted  the  busi- 
ness in  the  same  manner  that  he  did  before  the  alleged  sale. 
Again,  the  jury  was  justified  in  finding  that  the  bill  of  sale 
was  not  recorded  in  the  county  which  was  the  home  of  the 
property;  the  possession  then  remaining  in  the  vendor, 
and  the  vendee  himself,  so  far  as  his  own  testimony  shows, 
treating  the  vendor  as  the  owner,  or  at  least  the  manager 
of  the  property,  and  receiving  payments  from  him,  which 
was  the  fniits  of  the  business  from  Drummond,  onlv  on 
the  order  of  the  vendor,  it  seems  to  us  are  sufficient  proof 
of  independent  actions  in  relation  to  the  conspiracy  to  ad- 
mit the  testimony  in  relation  to  the  statements  made  by 
the  vendor  concerning  the  transaction.  This  principle  was 
sustained  by  this  court  in  O^Hare  v.  Duckworth,  4  WasL 
471  (30  Pac.  724),  where  the  judgment  of  the  lower  court 
was  reversed  for  refusing  to  admit  testimony  to  the  effect 
that  the  debtor  had  a  conversation  with  a  certain  witness 
on  the  day  the  bill  of  sale  x^as  executed,  in  which  he  stated 
to  the  witness  that  he  was  indebted  to  various  persons,  and 
wanted  witness  to  direct  him  to  some  good  attorney  upon 
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whom  he  could  rely  to  fix  up  a  transfer  of  his  stock  to  some 
friends,  so  as  to  put  his  property  in  such  shape  that  creditors 
could  not  get  hold  of  it.    In  that  oase  the  court  said: 

"  While  it  is  no  doubt  true  that  if  a  party  purchase  prop- 
erty in  good  faith  his  title  is  not  affected  by  any  intent  of 
his  grantor,  yet  the  intent  of  the  grantor  and  grantee  must 
both  be  ascertained,  and  it  is  not  necessary  that  the  fraudu- 
lent intent  of  both  should  be  proven  by  the  same  transac- 
tion, but  they  may  be  proven  by  separate  transactions  or 
circumstances,  and  when  they  are  proven  the  case  of  fraud 
is  made  out." 

And  among  other  cases  cited  in  the  opinion  of  that  case, 
was  LandecJeer  v.  Houghtaling,  7  Cal.  392,  where  it  is  al- 
leged that  the  court  erred  in  allowing  the  defendant  to 
prove  by  one  Neville  that  before  the  sale  to  plaintiff,  Hert- 
zinger,  the.grantor,  proposed  to  make  a  fraudulent  sale  of  a 
portion  of  his  property  to  witness,  and  the  supreme  court 
said: 

"We  think  the  testimony  was  properly  admitted.  To 
support  the  allegation  of  the  answer  it  was  necessary  to 
show  a  fraudulent  design  on  the  part  of  the  vendor.  It  is 
true,  that  this  of  itself  would  be  insufficient  to  vitiate  a  sale 
to  an  innocent  purchaser  without  notice  and  for  a  valuable 
consideration;  but  the  fraudulent  intent  of  the  grantor 
being  established,  the  jury  must  determine  from  the  circum- 
stances of  the  case  whether  the  purchaser  participated  in 
the  fraud." 

In  this  case,  if  the  testimony  admitted  did  not  tend  to 
show  any  fraud  on  the  part  of  the  vendor  it  was  harmless^ 
but  if  it  did  tend  to  show  such  fraud,  thqn  the  jury  would 
have  a  right  to  determine  from  all  the  circumstances 
whether  the  vendee  participated  in  the  fraud. 

The  judgment  is  affirmed. 

Scott,  C.  J.,  and  Andebs,  Gobdon  and  Eeavis,  JJ., 
concur. 


664  STATE,  EX  BEL.  WINSTON  v.  MORRISON. 


Opinion  of  the  Goari — Gordon,  J. 


ri8  Waah. 


18 

664 

dl9 

86 

19 

89 

18    664 
.•88    060 


[No.  2796.    Decided  February  18, 1898.] 

Thb  State  of  Washington,  on  the  Relation  of  P.  H. 
Winston^  Attorney  Oeneral^  Appellant^  v.  E.  H.  Mor- 
rison et  al.,  Respondents. 

OWNERSHIP  OF   LAND    BY    ALIENS  —  LEASE    FOR    TERM    EQUIVALENT    TO 

CONVEYANCE  —  VALIDITY. 

Under  article  2,  section  33,  of  the  state  constitution,  prohibit- 
ing the  ownership  of  lands  hy  aliens  and  declaring  void  the  con- 
veyance to  them  of  lands,  except  such  as  contain  valuable  de- 
posits of  minerals,  metals,  iron,  coal  or  fire  clay,  and  the  neces- 
sary land  for  mills  and  machinery  to  be  used  in  the  develop- 
ment thereof,  a  lease  of  lands  not  falling  within  such  exception 
for  a  period  of  ninety-nine  years  is  for  such  an  unreasonable 
term,  as  to  fall  within  the  meaning  and  spirit  of  the  constitu- 
tional prohibition  against  alien  ownership.  (AifDERS,  J.,  dis- 
sents.) 

.  Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  PsATHEB,  Judge.    Beyeraed. 

Patrick  Henry  Winston^  Attorney  General,  for  appel- 
lant. 

Cyrus  Happy y  and  Graves,  Wolf  dk  OraveSy  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  action  was  brought  in  the  superior 
court  of  Spokane  county  by  the  state  on  the  relation  of 
the  attorney  general  to  set  aside  a  lease  of  realty  made  by 
the  respondent  Morrison  to  his  co-respondent,  Stewart — 
an  alien  who  has  not  declared  his  intention  to  become  a  citi- 
zen of  the  United  States — ^for  the  term  of  ninety-nine 
years.  It  is  the  contention  of  the  plaintiff  (appellant  here) 
that  the  lease  is  in  violation  of  the  prohibition  contained 
in  section  33,  article  2,  of  the  state  constitution,  which  is 
as  follows: 


L 


STATE,  EX  REL.  WINSTON  v.  MORRISON.  665 

Feb.  1898.  i  Opinion  of  the  Court — 6orik>n,  J. 

"  The  ownership  of  lands  by  aliens,  other  than  those  who 
in  good  faith  have  declared  their  intention  to  become  citi- 
zens of  the  United  States,  is  prohibited  in  this  state,  except 
where  acquired  by  inheritance,  under  mortgage  or  in  good 
faith  in  the  ordinary  course  of  justice  in  the  collection  of 
debts;  and  all  conveyances  of  lands  hereafter  made  to  any 
alien  directly,  or  in  trust  for  such  alien,  shall  be  void; 
Pravidedy  That  the  provisions  of  this  section  shall  not  ap- 
ply to  lands  containing  valuable  deposits  of  minerals,  met- 
als, iron,  coal  or  fire  clay,  and  the  necessary  land  for  mills 
and  machinery  to  be  used  in  the  development  thereof  and 
the  manufacture  of  the  products  therefrom.  Every  corpor- 
ation, the  majority  of  the  capital  stock  of  which  is  owned 
by  aliens,  shall  be  considered  an  alien  for  the  purposes  of 
this  prohibition." 

The  lower  court  sustained  a  demurrer  to  the  complaint, 
and  the  present  appeal  is  from  that  order  and  the  judg- 
ment dismissing  the  action.  It  is  conceded  that  the  prem- 
ises described  in  the  lease  do  not  fall  within  any  of  the  ex- 
<?eptions  enumerated  in  the  proviso  contained  in  the  forego- 
ing section.  Bespondent  contends  that  it  is  only  absolute 
ownership  of  certain  kinds  of  realty  which  is  prohibited; 
that  the  word  "  conveyance  "  means  the  transfer  of  title  to 
another  and  the  instrument  by  which  this  is  done.  The 
question  for  determination  is,  what  is  the  meaning  of  the 
section  of  the  constitution  under  consideration?  We  have 
not  been  referred  to  a  case  at  all  similar  to  the  one  we  are 
now  considering.  We  think  that  the  section  must  be  given 
a  reasonable  interpretation.  If  a  lease  for  a  term  of  ninety- 
nine  years  can  be  sustained,  then  why  not  one  for  nine 
hundred  and  ninety-nine  years?  And  it  would  seem  to 
require  little  argument  to  demonstrate  that  if  a  lease  for 
such  a  term  can  lawfully  be  made  to  an  alien  the  constitu- 
tional prohibition  against  ownership  of  lands  in  this  state 
by  aliens  becomes  meaningless,  and  parties  may  indirectly 
accomplish  a  result  which  they  are  forbidden  to  do  directly. 


666  STATE.  EX  REL.  WINSTON  v.  M0RBI80N. 

Opinion  of  the  Court — Gordon,  J.  [18  Wash. 

After  a  vain  search  for  authority  bearing  directly  upon  the 
question  we  have  concluded  that  a  lease  of  lands  in  this 
state  to  an  alien  for  a  reasonable  term  might  be  upheld,  but 
that  the  lease  in  question  is  for  an  unreasonable  term,  and 
consequently  void.  Whether  under  our  constitution  the 
land  is  forfeited  to  the  state  or  the  conveyance  is  merely  to 
be  held  void  are  questions  not  discussed  in  the  briefs,  and 
we  will  not  at  present  undertake  to  determine  them.  It 
follows  that  the  order  and  judgment  of  the  superior  court 
must  be  reversed,  and  the  cause  remanded  with  instructions 
to  overrule  the  demurrer. 

Scott,  C.  J.,  and  Dunbab  and  Reavis,  JJ.,  concur. 

AxDERS,  J. — I  dissent.  It  seems  clear  to  me  that  the 
language  of  the  constitutional  prohibition  of  ownership  of 
lands  by  aliens  cannot  fairly  be  construed  so  as  to  pre- 
clude aliens  from  occupying  and  using  lands  in  this  state  in 
pursuance  of  a  contract  with  the  real  owner. 

A  lessee  is  not  an  owner  of  the  demised  premises,  and 
whatever  his  rights  therein  may  be,  they  cannot  be  said  to 
constitute  ownership.  An  owner  of  real  property  is  one 
having  a  legal  and  valid  title  to  it.  But  a  lessee  is,  in  most 
cases,  not  even  permitted  by  law  to  dispute  the  title  of  his 
lessor. 

I  think  the  judgment  should  be  affirmed. 
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I  No.  2709.    Decided  February  21«  1898.) 

The  Pennsylvania  Mortgage  Investment  Company,  lOc? 
Respondent,  v.  Harry  Gilbert  et  aZ.,  Defendants,  W.  1 18  eor 
A.  Lewis  et  al  ,  Appellants.  "iT^ 

BBCOMD  APPBAIi  BOND — TIMB  OV  FILING  —  BIGHT  OF  ATTOBVBY  TO  BIGN 
PBINCIPAL'B  NAMB — BTATBMENT  OP  FACTS  —  IMCLUBION  OF  BXHIBITB 
—  DUAL  LKVT  OF  ATTACHMENTB  —  BPFBCT  OP  DISSOLUTION. 

The  giving  of  a  second  appeal  bond  within  live  days  after  cer- 
tification by  the  Judge  as  to  the  insufficiency  of  the  first  is  in  suf- 
ficient time,  although  the  certificate  was  not  made  until  the  day 
succeeding  the  examination  of  the  sureties  and  without  adjourn- 
ment from  said  day  to  the  day  following. 

The  signing  of  appellants'  names  to  an  appeal  bond  by  their 
attorney  without  special  authority  therefor,  would  not  affect  the 
validity  of  the  bond. 

In  preparing  a  proposed  statement  of  facts  for  settlement,  a 
reference  to  exhibits  Introduced  In  evidence  and  in  the  clerk's 
possession  is  sufficient  without  Incorporating  copies  thereof  in 
the  proposed  statement,  and  their  attachment  to  the  statement 
by  the  clerk  under  order  of  the  court,  together  with  the  Judge's 
certificate  as  to  their  correctness,  suffices  to  propertly  incorporate 
them  in  the  statement  settled. 

Where  two  writs  of  attachment  have  been  issued  in  the  same 
action  and  levied  upon  the  same  property,  an  order  of  dissolution 
made  after  both  levies,  has  the  effect  of  dissolving  both,  unless 
It  clearly  appears  that  the  order  of  dissolution  was  limited  to 
one  of  the  writs. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
L.  H.  Pratheb,  Judge.    Affirmed. 

W.  A.  Lewis y  for  appellants. 
H.  M,  Stephens,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  C.  J. — A  motion  to  dismiss  the  appeal  herein 
was  made  on  the  ground  that  the  second  appeal  bond  was 
not  filed  in  time.    Exception  was  taken  to  the  sufficiency 
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of  the  sureties  on  the  first  bond.  At  the  adjourned  time 
set  for  hearing  one  of  the  sureties  failed  to  attend;  on 
the  next  day  the  judge  certified  as  to  the  sufficiency  of  the 
other  surety,  and  to  the  fact  of  the  failure  of  one  of  them 
to  appear.  On  the  fifth  day  after  making  the  certificate  the 
appellant  gave  a  new  appeal  bond.  Eespondent  contends 
it  was  too  late  because  there  was  no  adjournment  from  the 
last  hearing  to  the  next  day  when  the  judge  made  his  cer- 
tificate, but  as  the  certificate  was  made  the  succeeding  day 
alter  said  examination  we  think  it  was  a  sufficient  compli- 
ance with  the  statute  (Laws  1893,  p.  126,  §  11,  Bal.  Code, 
§  6510),  although  there  was  no  formal  adjournment  from 
the  day  of  the  hearing  until  the  next  day.  Had  there  been 
an  unreasonable  delay  a  different  question  might  be  pre- 
sented. It  was  also  contended  that  the  bond  was  insufficient 
because  it  was  not  signed  by  two  of  the  appellants  in  pel^ 
son,  but  that  their  names  were  affixed  thereto  by  their  at- 
torney without  special  authority.  We  think  this  was  suf- 
ficient, as  the  appellants  would  have  been  liable  for  the 
costs  in  any  event,  and  the  attorney  had  authority  to  ap- 
peal the  case. 

A  motion  was  also  made  to  strike  the  statement  of  facts 
on  the  ground  that  the  exhibits  were  not  contained  in  the 
f  roposed  statement,  and  because  the  judge,  before  whom 
the  statement  was  settled,  directed  the  clerk  of  the  court  to 
attach  the  exhibits  thereto.  The  exhibits  at  that  time  were 
in  the  keeping  of  the  clerk,  and  had  remained  with  him 
since  the  trial  of  the  cause,  and  it  was  not  necessary  for 
the  appellant  in  preparing  his  proposed  statement  to  incor- 
porate therein  copies  of  the  exhibits  previously  introduced 
in  evidence  and  in  the  clerk's  possession;  a  reference 
thereto  was  sufficient.  After  the  exhibits  were  attached  to 
the  statement  the  judge  made  a  further  certificate  of  their 
correctness,  and  the  motion  to  strike  is  denied. 
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This  is  the  second  appeal  in  this  cause;  for  the  former 
one,  see  13  Wash.  684  (43  Pac.  941),  where  the  judgment 
was  reversed  and  cause  remanded  for  a  new  trial,  which  was 
had,  and  resulted  in  favor  of  the  plainti£f.  Substantially 
the  only  contention  upon  the  merits  is  that  the  court  erred 
in  excluding  testimony  offered  to  show  that  the  order  dis- 
solving the  attachment  referred  to  in  the  previous  opinion 
had  been  forged  or  changed  by  making  the  word  "  attach- 
ment "  read  ^^  attachments/^  Two  writs  of  attachment 
were  issued  in  the  same  action,  and  both  of  them  were 
levied  upon  the  property  here  in  controversy.  The  order 
of  dissolution  was  made  after  both  levies,  and  it  had  the 
effect  of  dissolving  both  of  them,  as  the  effect  of  levying 
two  writs  upon  the  same  property  was  in  effect  but  one 
attachment  of  it,  they  being  issued  in  the  same  cause  and 
the  second  one  levied  while  the  levy  under  the  first  writ  was 
in  force.  This  question  was  practically  disposed  of  in  the 
former  opinion,  but  owing  to  the  peculiar  condition  of  the 
case  there  set  forth,  and  the  strenuous  claim  by  the  defend- 
ants of  other  competent  proof  to  show  that  the  order  was 
limited  to  the  first  writ,  it  was  remanded  with  an  oppor- 
tunity for  them  to  do  so.  We  think  there  was  a  complete 
failure  to  offer  any  proof  competent  to  change  the  rule  indi- 
cated, and  upon  the  showing  it  must  be  conclusively  pre- 
sumed from  the  record  that  the  order  made  dissolved  the 
attachment  against  this  property  under  both  writs,  and  the 
finding  of  the  court  is  affirmed. 

DuNBAB,  Ain>EB6,  GoBDON  and  Rbavis,  JJ.,  concur. 
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The  State  of  Washington,  Respondent,  v.  Newton 

Hunter,  Appellant. 

RAPE  —  BTIDSNCB — DEPOBITION8 — VIEW       OF      PB£lfI8E8 — ENTEHT      TO 

COMMIT     B  APE  —  CONSENT  —  INSTBUCTIONB  —  NEW     TRIAL  —  MISCON- 
DUCT  OF  JURY — SURPRISE  —  NEWLY-DISCOVERED   EVIDENCE. 

In  a  prosecution  for  assault  with  Intent  to  commit  rape  upon 
a  female  child  under  the  age  of  twelve  years,  the  mother  of  the 
prosecutrix  may  properly  testify  to  the  condition  of  the  child's 
clothing,  and  as  to  what  she  found  upon  it,  shortly  after  the  al- 
leged assault. 

In  such  a  case,  the  testimony  of  the  mother  as  to  complaints 
made  by  the  prosecutrix  to  her  immediately  or  within  an  hour 
after  the  commission  of  the  alleged  injury  is  admissible,  though 
such  evidence  should  be  restricted  to  the  mere  fact  of  complaint, 
without  admitting  any  of  the  particulars  of  the  complaint  In 
evidence. 

The  admission  in  evidence  of  a  plan  of  the  scene  of  an  alleged 
crime,  which  does  not  purport  to  accurately  describe  the  prem- 
ises, is  not  error  when  it  is  received  only  for  the  purpose  of  en- 
abling a  witness  to  illustrate  his  testimony,  and  the  court  by  a 
special  instruction  limits  the  jury's  consideration  of  It  to  that 
purpose  alone. 

The  admission  in  evidence,  over  objection,  of  the  testimony 
of  a  witness  whose  name  is  incorrectly  indorsed  on  the  informa- 
tion is  not  error,  when  no  application  Is  made  by  the  defendant 
for  continuance  on  the  ground  that  the  name  of  the  witness  does 
not  appear  upon  the  information. 

The  refusal  of  the  court  to  direct  a  view  of  the  premises  by 
the  jury  is  not  error,  when  there  is  no  showing  of  an  abuse  of 
the  discretion  given  the  trial  judge  in  such  matters  by  the  pro- 
visions of  Code  Proc.,   §  1312  (Bal.  Ck>de,   §  6948). 

The  testlijdony  of  witnesses  that  they  had  heard  a  person, 
who  at  the  time  of  trial  was  absent  from  the  state,  say  that  he 
had  made  certain  footprints  found  near  the  scene  of  an  assault, 
and  which  the  state  were  attempting  to  prove  were  made  by  the 
accused.  Is  inadmissible  as  hearsay. 

The  consent  o)  the  female  does  not  constitute  a  defense  upon 
a  charge  of  assault  with  Intent  to  rape  a  female  child  under  the 
age  of  consent. 
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Where  there  was  no  evidence,  in  a  prosecution  for  assault 
with  intent  to  commit  rape,  upon  the  question  of  the  consent  of 
the  prosecutrix,  a  charge  to  the  jury  that  the  alleged  assault 
must  have  been  committed  without  the  consent  of  the  prosecu- 
trix, was  properly  refused. 

The  denial  of  a  new  trial  on  the  ground  that  a  member  of 
the  jury  had  conversed  with  a  third  person  contrary  to  the  in- 
structions of  the  court  was  not  error,  though  the  charge  was 
supported  by  affidavit,  when  there  were  affidavits  to  the  contrary 
from  bailifr  and  jurors,  and  when  there  was  no  showing  as  to 
the  subject  of  the  conversation. 

In  a  criminal  trial,  the  deposition  of  a  sick  and  absent  wit- 
ness is  inadmissible  in  evidence. 

The  defendant  in  a  criminal  case  is  not  entitled  to  a  new 
trial  on  the  ground  of  surprise,  owing  to  the  introduction  in  evi- 
dence by  the  state  of  a  shirt  as  belonging  to  him,  and  whose  own- 
ership he  denied,  when  such  shirt  had  been  produced  by  the 
prosecution  upon  his  preliminary  examination  before  a  magis- 
trate. 

Where  several  witnesses  had  testified  that  a  certain  shirt  did 
not  belong  to  the  defendant,  but  to  another  person,  newly  dis- 
•covered  testimony  that  the  mother  and  sister  of  the  latter  person 
would  testify  that  they  made  the  shirt  for  him  is  merely  cumu- 
lative, and  insufficient  ground  for  the  awarding  of  a  new  trial. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Ohables  H.  Ayer,  Judge.    Affirmed. 

John  F.  Dore^  Daniel  T.  Cross,  and  John  B.  Wright, 
for  appellant. 

James  F,  McElrot/y  Prosecuting  Attorney,  and  John  B. 
HaH,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

GoEDON,  J.— The  information  upon  which  the  appel- 
lant was  convicted  is  as  follows  (omitting  formal  parts) : 

"  He,  the  said  Newton  Hunter,  in  the  county  of  King, 
state  of  Washington,  on  the  22d  day  of  February,  A.  D. 
1897,  in  and  upon  one  Kate  Simey,  a  female  child' under 
the  age  of  twelve  years,  to-wit,  of  the  age  of  eight  years,  an 
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assault  did  make  with  the  intent  then  apd  there  to  commit 
the  crime  of  rape  in  and  upon  the  said  Kate  Simey,  and 
did  then  and  there  beat,  bruise,  wound  and  ill-treat  the  said 
Kate  Simey  with  the  intent  then  and  there  her,  the  said 
Kate  Simey,  by  force  and  violence  and  against  her  will^ 
•unlawfully  and  feloniously  to  ravish,  carnally  know  and 
abuse." 

From  the  judgment  of  conviction  and  the  order  denying 

a  new  trial  he  has  appealed.  Error  is  predicated  upon  vari- 
ous rulings  occurring  at  the  trial.  We  think  it  was  not  er- 
ror for  the  court  to  permit  the  mother  of  the  prosecutrix, 
who  was  a  witness,  to  describe  the  condition  of  the  clothing 
of  the  child,  nor  to  state  what  she  found  upon  it.  It  wa» 
descriptive  merely.  Nor  was  it  error  to  permit  the  mother 
to  testify  that  the  prosecutrix  made  complaint  to  her  im- 
mediately, or  at  least  within  an  hour,  after  the  assault  was 
committed.  The  authorities  bearing  upon  this  question  are 
numerous  and  very  conflicting.  All  or  nearly  all  of  them 
hold  that  it  may  be  shown  that  the  prosecutrix  made  com- 
plaint immediately  or  soon  after  the  alleged  injury  was 
committed.  In  addition  to  this,  numerous  cases  hold  that 
the  particulars  of  the  complaint  may  be  shown.  State  v. 
DeWolf,  8  Conn.  93  (20  Am.  Dec.  90);  Burt  v.  State, 
23  Ohio  St.  394;  Johnson  v.  State,  17  Ohio,  593;  Ben- 
stine  V.  State,  2  Lea,  175  (31  Am.  Rep.  593);  Phillips 
V.  State,  9  Humph.  246  (49  Am:  Dec.  709);  State  r. 
Murphy,  16  R.  I.  528  (17  Atl.  998);  State  v.  Fitzsim- 
on,  18  R.  I.  236  (27  Atl.  446,  49  Am.  St.  Rep.  766). 
After  a  pretty  thorough  examination  of  the  cases  we  think 
the  better  rule  is  to  restrict  the  evidence  to  the  fact  of  com- 
plaint, and  that  anything  beyond  that  is  hearsay  of  the 
most  dangerous  character.  2  Bishop,  Criminal  Procedure, 
§  963;  Wharton's  Criminal  Law,  §  666;  Baccio  v.  Peo- 
ple, 41  N.  T.  265;  Scott  v.  State,  48  Ala.  420;  Pleasant 
V.  State,  15  Ark.  624;    People  v.  Graham,  21  Cal.  261; 
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Thompson  v.  State,  38  Ind.  39;  State  v.  BichardSy  33 
Iowa,  420;  State  v.  Gruso,  28  La.  An.  952;  State 
r.  Shettleworth,  18  Minn.  209;  State  v,  JoneSy 
61  Mo.  232;  1  Koscoe,  Criminal  Evidence  (8th 
ed.),  p.  45;  19  Am.  &  Eng.  Enc.  Law,  p.  959. 
But  we  do  not  think  that  the  evidence  complained  of  was 
received  in  violation  of  this  rule,  and  under  the  circum- 
stances it  was  not  error  to  receive  it.  The  next  exception 
relates  to  the  reception  in  evidence  of  a  plat  or  plan  of 
the  scene  of  the  alleged  assault.  This  plan  was  prepared  by 
the  witness  Lane,  and  did  not  purport  to  accurately  de- 
scribe the  premises.  An  examination  of  the  record,  how- 
ever, shows  that  it  was  received  ior  the  sole  purpose  of 
enabling  the  witness  to  illustrate  his  testimony,  and  by  a 
special  instruction  the  court  correctly  directed  the  atten- 
tion of  the  jury  to  it,  and  stated  the  purpose  for  which  they 
were  permitted  to  consider  it.  Assignments  Nos.  4,  6,  6 
and  8  do  not,  in  our  opinion,  warrant  special  mention.  We 
think  they  are  without  merit. 

Indorsed  upon  the?  information  as.  a  witness  for  the  state 
was  the  name  of  Eugene  Sayer.  At  the  trial  the  witness 
stated  that  his  name  was  Eugene  Sears.  Appellant  ob- 
jected to  his  testifying  on  the  ground  that  his  name  was  not 
indorsed  upon  the  information.  The  court- overruled  the 
objection.  Appellant  concedes  that  had  the  prosecutor,  on 
ascertaining  his  mistake,  applied  to  the  court  to  rectify  it, 
he  might  have  had  leave  of  court  to  indorse  the  correct 
name  of  the  witness,  and  that,  had  such  course  been  pur- 
sued, appellant  would  have  had  no  ground  for  €t;cception. 
We  are  unable  to  perceive  how  the  appellant  was  preju- 
diced by  the  course  that  was  pursued.  No  application  was 
made  for  continuance,  and  we  think  the  court  did  not  err 
in  overruling  the  objection. 

At  different  stages  of  the  trial  and  also  at  the  close  of  the 

43—18   WA8B. 


674  STATE  V.  HUNTER. 


Opinion  of  the  Court — Gordon,  J.  [18  Wash. 

evidence  appellant  requested  the  court  to  have  the  jury 
view  the  scene  of  the  crime.  It  appears  that  counsel  for 
the  appellant  expressed  the  opinion  that  it  would  be  error 
for  the  jury  to  go  without  the  court  and  defendant  and 
counsel  on  both  sides^  ^^  because  it  would  be  a  part  of  the 
trial."  It  also  appears  that  the  court,  after  considering  the 
distance  and  length  of  time  that  such  an  examination  would 
consume,  denied  the  request.  This  was  a  matter  within 
the  discretion  of  the  trial  judge  (section  1312,  2  Hill,  Bal. 
Code,  §  6948),  and  we  cannot  say  from  the  record  that  the 
discretion  was  abused. 

The  state  introduced  evidence  to  show  the  character  of 
foot  prints  found  near  the  scene  of  the  assault  shortly  after 
it  was  committed,  an^  the  appellant  offered  to  show  by 
certain  witnesses  that  they  had  heard  one  Fred  Sears,  who 
was  at  the  time  of  the  trial  absent  from  the  state,  say  that 
the  foot-prints  referred  to  were  made  by  him  (Sears).  We 
think  that  the  testimony  was  properly  excluded.  It  was 
clearly  hearsay. 

The  following  instruction  was  requested  by  the  appel- 
lant and  the  refusal  of  the  court  to  give  it  constitutes  the 
twelfth  assignment  of  error: 

^'  The  court  instructs  you  that  in  order  to  find  defendant 
guUty  of  the  offense  cfaLged  in  this  information,  that  the 
alleged  assault  with  intent  to  commit  rape  must  have  been 
committed  without  the  consent  of  Kate  Simey,  the  party 
injured." 

The  case  of  Whitcher  v.  State,  2  Wash.  286  (26  Pac 
268),  is  cited  by  appellant  in  support  of  the  instruction  as 
asked.  It  is  not  clear  that  the  rule  contended  for  by  the 
appellant  received  the  sanction  of  a  majority  of  the  court 
in  that  case.  It  was  agreed  to  by  two  of  the  judges.  Of 
the  other  members  of  the  court,  two  concurred  specially  in 
the  judgment  of  reversal  on  the  ground  that  the  informa- 
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tion  in  the  case  did  not  charge  a  crime,  and  the  remaining 
member  concurred  in  holding  the  information  sufficient, 
but  did  not  concur  in  the  disposition  made  of  the  case,  and 
expressly  dissented  from  the  view  advanced  in  the  principal 
opinion  that  the  consent  of  the  female  constituted  a  defense 
to  the  felonious  assault.  We  now  think  that  the  view 
expressed  in  the  dissenting  opinion  of  Judge  Dunbab 
in  that  case  better  accords  with  the  spirit  of  the  law,  with 
reason,  and  the  authorities  bearing  on  the  question. 

Since  the  decision  in  Whitcher  v.  State  was  reached,  we 
have  held  the  act  of  1886,  p.  84,  which  attempted  to  amend 
the  prior  law  (§  28,  Penal  Code),  by  substituting  the  word 
*^  sixteen  "  for  the  word  "  twelve,"  void.  State  v.  Halberty 
14  Wash.  306  (44  Pac.  538);  State,  v.  Dillon,  14  Wash. 
703  (46  Pac.  1119).  And  the  present  law  on  the  subject 
fixes  the  age  of  consent  at  eighteen  years  (Laws  1897,  p. 
19,  Bal.  Code,  §  7062).  However,  the  principle  underly- 
ing the  question  now  under  discussion  is  unaffected  by 
these  changes.  All  of  the  authorities  agree  that  force  and 
want  of  consent  are  conclusively  presumed  where  carnal 
Imowledge  is  had  of  a  female  under  the  age  of  consent. 
But  a  distinction  is  made  in  some  of  the  cases — ^in  so  far 
as  relates  to*  the  consent  or  non-consent  of  the  female — 
between  an  assault  with  intent  to  carnally  know  a  female 
child  and  carnal  knowledge  of  such  child.  There  are  a  few, 
and  only  a  few  American,  cases  which  hold  that  the  statute 
which  makes  the  child's  consent  immaterial  in  defense  of 
the  substantive  crime  does  not  extend  to  the  assault,  upon 
the  common  law  theory  that  violence  consented  to  does  not 
constitute  an  assault.  Smith  v.  State,  12  Ohio  St.  466  (80 
Am.  Dec.  355);  State  v.  Pickett,  11  Nev.  255  (21  Am. 
Rep.  754);     Bishop,  Statutory  Crimes  (2d  ed.),    §496. 

We  do  not  think  that  there  is,  in  principle,  any  sound 
basis  for  the  distinction.    The  offense  of  carnally  knowing 
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a  female  child  under  the  age  of  twelve  years  necessarily  in- 
cludes the  less  offense  of  assault  with  intent.  The  complete 
olfense  is  merely  an  aggravation  of  the  felonious  assault 
and  the  child's  legal  inability  to  consent  to  the  sexual  act 
also  extends  to  and  includes  any  attempt  to  commit  it — 
in  other  words,  she  lacks  capacity  to  consent  to  the  force 
which,  in  the  absence  of  consent,  would  constitute  an  as- 
sault. That  her  consent  does  not  waive  the  assault  is  up- 
held by  far  the  greater  number  of  American  cases. 
Oliver  v.  State,  46  N.  J.  Law,  46;  Commonwealth  v, 
Roosnell,  143  Mass.  32  (8  N.  E.  747);  Hays  v.  People, 
1  Hill,  351;  State  v.  Johnston,  76  N.  C.  209;  McComas 
V.  State,  11  Mo.  117;  Singer  v.  People,  13  Hun,  418; 
State  V.  Dancy,  83  N.  C.  COS;  Brown  v.  State,  6  Baxt 
422;  People  v,  McDonald,  9  Mich.  150;  FizeU  v.  State, 
25  Wis.  364;  Murphy  v.  State,  120  Ind.  115  (22  N.  E. 
106),  overruling  Stephens  v.  State,  107  Ind.  185  (8  N.  E. 
94). 

As  is  well  said  in  Commonwealth  v.  Roosnell,  supra,  "  to 
speak  of  an  assault  upon  her  without  her  consent,  with  in- 
tent to  carnally  know  and  abuse  her  vnth  her  consent, 
seems  to  involve  a  contradiction  in  terms."  We  conclude 
therefore  that  the  court  did  not  err  in  refusing  the  instruc- 
tion. In  addition  to  what  has  been  said,  the  instruction 
was  properly  refused  because  there  was  no  evidence  upon 
which  it  could  be  predicated.  The  evidence  bearing  upon 
the  question  of  the  assault  was  all  one  way,  the  corpus 
delicti  was  fully  established  by  evidence  that  was  not  ques- 
tioned or  contradicted,  the  efforts  of  the  appellant  being 
directed  to  the  other  proposition  involved  in  the  chaige, 
viz. :  the  identity  of  the  appellant.  There  being  no  evi- 
dence upon  which  to  base  such  an  instruction,  a  refusal  to 
give  it  would  not  constitute  reversible  error. 

Lastly,  it  is  contended  that  the  court  erred  in  denying 
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appellant's  motion  for  a  new  trial.  The  motion  was  based 
upon  all  of  the  statutory  grounds.  It  is  first  urged  that  the 
jury  was  guilty  of  misconduct,  and  affidavits  have  been 
filed  for  the  purpose  of  showing  that  during  the  course  of 
the  trial  one  of  the  jurors  held  a  conversation  with  a  third 
person-not  a  member  of  the  jury  or  an  officer  having  them 
in  charge — upon  what  subject  the  affidavit  does  not  dis- 
close. Opposed  to  these  were  the  affidavits  of  the  bailiffs, 
who  had  charge  of  the  jury  during  the  entire  course  of  the 
trial,  and  of  the  jurors  themselves,  tending  to  show  that 
no  such  conversation  was  held  or  occurred  and  that  in  all 
respects  the  instructions  of  the  court  were  observed,  so  that 
we  think  no  misconduct  was  shown.  At  the  trial  the  state 
introduced  in  evidence  a  shirt  which  it  claimed  was  worn 
by  the  defendant  at  the  time  of  his  arrest,  and  was  so  iden- 
tified by  the  officer  who  made  the  arrest.  The  defendant 
produced  three  witnesses — fellow  prisoners  with  the  de- 
fendant— who  testified  that  the  shirt  was  not  the  property 
of  the  defendant,  but  belonged  to  one  Donaldson,  who  was 
also  in  the  county  jail.  The  defense  also  caused  a  sub- 
poena to  be  issued  for  Mrs.  Donaldson,  the  mother  of  the 
prisoner  Donaldson,  but  it  appears  that  she  was  imable  to 
attend  at  the  trial,  on  account  of  illness.  Thereupon  appel- 
lant's counsel  asked  that  a  commission  issue  for  taking  her 
testimony.  This  was  denied  by  the  court,  and  we  think 
rightfully,  following  our  decision  in  State  v.  Humason,  5 
Wash.  499  (32  Pac.  111).  Counsel  further  contends  that 
appellant  had  no  knowledge  that  the  state  would  claim  that 
the  shirt  in  question  was  the  property  of  the  appellant  un- 
til the  trial  was  in  progress — that  its.  introduction  in  evi- 
dence constituted  surprise  in  law  which  ordinary  prudence 
could  not  have  guarded  against  and  in  support  of  the  mo- 
tion for  a  new  trial  they  offered  the  affidavits  of  Mrs.  Don- 
aldson and  her  daughter  showing  that  the  garment  in  ques- 
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tion  was  made  by  Mrs.  Donaldson,  and  identified  by  her 
as  such.  But  it  appears  from  counter-affidavits,  which 
were  also  before  the  lower  court  at  the  time  the  motion  for 
8  new  trial  was  under  consideration,  that  the  appellant  had 
had  a  preliminary  examination  before  a  committing  magis- 
trate, and  that  in  the  course  thereof  the  identical  garment 
had  been  received  in  evidence,  which  constituted  notice  to 
him  that  the  state  would,  on  the  trial,  claim  that  it  was  the 
property  of  the  appellant.  We  think  that  the  appellant  and 
his  counsel  must  have  been  aware  of  the  fact  that  the  gar- 
ment would  be  introduced  in  evidence  at  the  trial,  and  that 
therefore  its  introduction  did  not  constitute  "  surprise  in 
law,"  and  we  further  think  that  even  if  the  evidence  of 
Mrs.  Donaldson  and  her  daughter  be  regarded  as  "  newly 
discovered,"  it  would  be  purely  cumulative,  and  would  con- 
stitute no  sufficient  ground  for  awarding  a  new  trial.  The 
last  ground  of  the  motion  for  a  new  trial  was  that  the  ver- 
dict is  contrary  to  the  evidence,  and  it  is  strenuously  urged 
in  this  court  that  the  evidence  does  not  support  the  verdict 
The  details  need  not  be  repeated  here.  We  have  given 
the  evidence  very  careful  and  painstaking  consideration,  and 
as  a  result  we  think  that  there  was  legal  and  competent  evi- 
dence in  support  of  every  material  ingredient  necessary  to 
constitute  the  crime  charged,  and  that  the  verdict  of  the 
jury  cannot  be  disturbed. 

The  judgment  is  affirmed. 

SooTT,  C.  J.,  and  Dtjnbae,  Anders  and    Reavts,  JJ., 
concur. 
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Lucy  S.  Hopkins,  Respondent,  v.  Satsop  Railway  Com-  '^Js  ^ 
PANY  et  al.y  Defendants,  Peninsular  Railway  Com- 
pany et  al.,  Appellants. 

APPEAL  —  PARTIES  —  J0RI8DICTION    OP     APPELLATE    COURT  —  WANT     OF 

NOTICE   AND   BOND. 

Where  the  appeal  bond  required  by  Laws  1893,  p.  122,  §  6 
(Bal.  Code,  5  6505),  has  been  given  by  only  one  ot  several  de- 
fendants who  have  jointly  given  notice  of  appeal,  the  appeal  is 
Ineffectual  as  to  the  appellants  not  Joining  in  the  execution  of 
the  bond;  and  where  the  appellant  who  has  executed  the  bond 
has  failed  to  give  notice  of  appeal,  as  required  by  Laws  1893,  p. 
122,  §  5  (Bal.  Code,  §  6504),  to  be  given  parties  not  Joining,  to 
the  defendants  purporting  to  Join  in  the  appeal,  but  who  have 
failed  to  perfect  their  rights  by  filing  the  required  bond,  the  ap- 
peal should  be  dismissed  for  want  of  Jurisdiction.  (Reayis,  J., 
dissents.) 

Appeal  from  Superior  Court,  Mason  County. — Hon. 
Charles  W.  Hodgdon,  Judge.    Appeal  dismissed. 

Bausmany  Kelleher  &  Emory y  for  appellants. 
McCutcheon  &  Oilliamy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoBDON,  J. — ^Respondent  has  moved  to  dismiss  the  ap- 
peal herein  for  various  reasons,  among  others: 

^*  First,  Because  each  of  said  defendants,  Peninsular 
Railway  Company,  The  First  National  Bank  of  Seattle  and 
The  Security  Savings  &  Trust  Company,  and  The  Na- 
tional Bank  of  Commerce  of  Seattle,  united  in  giving  a 
joint  notice  of  appeal,  but  failed  to  execute  to  the  respond- 
ent a  joint  appeal  bond. 

^  Second.  Because  the  attempted  appeal  by  said  de- 
fendants. The  Security  Savings  &  Trust  Company,  The 
First  National  Bank  of  Seattle,  and  The  National  Bank  of 
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Commerce  of  Seattle,  was  not  made  effectual  by  the  giving 
of  an  appeal  bond  or  undertaking  by  them  or  either  of 
them,  OP  by  any  one  in  behalf  of  them  or  either  of  them, 
within  the  time  prescribed  by  law  or  at  all. 

"  Third.  Because  the  defendants,  The  Security  Sav- 
ings &  Trust  Company,  The  First  National  Bank  of  Seat- 
tle, and  The  National  Bank  of  Commerce  of  Seattle,  ap- 
peared in  this  ca^6e  in  the  lower  court,  and  filed  their  an- 
swer therein  jointly  with  the  Peninsular  Railway  Com- 
pany, and  their  interests  are  materially  affected  by  the  de- 
cree in  this  cause,  and  no  notice  of  appeal  was  ever  served 
upon  them  or  either  of  them,  and  they  are  not  appellants 
in  this  attempted  appeal,  and  neither  of  them  is  made  a 
respondent  herein." 

The  notice  of  appeal  was  a  joint  notice  signed  by  the  at- 
torneys for  all  of  the  parties  named  in  the  notice  as  appel- 
lants; but  the  only  appellant  giving  a  bond  was  the  Pen- 
insular Railway  Company,  and  the  bond  does  not  purport 
to  be  for  the  benefit  of  any  of  the  other  appellants.  Section 
5  of  the  act  relating  to  appeals.  Laws  1893,  p.  122  (Bal. 
Code,  §  6504),  provides  that: 

"  All  parties  whose  interests  are  similarly  affected  by  any 
judgment  or  order  appealed  from  may  join  in  the  notice  of 
appeal.  .  .  .  Any  such  party  who  does  not  so  join 
shall  not  derive  any  benefit  from  the  appeal  unless  from 
the  necessity  of  the  case;  nor  can  he  independently  ap- 
peal from  any  judgment  or  order  already  appealed  from, 
more  than  ten  days  after  service  upon  him  of  written  notice 
of  the  former  appeal,  unless  such  former  appeal  be  after- 
wards dismissed.  .  .  .  The  notice  of  appeal  .  .  . 
shall  be  served  in  the  manner  required  by  law  for  the  ser- 
vice of  papers  in  civil  actions  and  proceedings,  upon  all 
parties  who  have  appeared  in  the  action  or  proceeding.^^ 

The  following  section  provides  that,  unless  a  bond  to  the 
adverse  party  conditioned  as  required  by  law,  be  filed  with 
the  clerk  within  five  days  after  the  notice  of  appeal  is  given, 
the  appeal  "  shall  become  ineffectual  for  any  purpose."   It 
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was  intended  by  the  legislature  in  adopting  this  statute 
that  the  rights  of  all  of  the  parties  to  a  cause  should  be  de- 
termined in  a  single  appeal.  Casey  v,  Oakes,  13  Wash. 
88  (42  Pae.  621);  Cornell  University  v.  Denny  Hotel  Co., 
15  Wash.  433  (46  Pae.  654).  The  rule  is  general  that  all 
parties  materially  affected  by  the  judgment  must  be  made 
parties  to  an  appeal,  or  the  appeal  must  be  dismissed  for 
want  of  jurisdiction.  2  Enc.  PL  &  Pr.,  p.  192,  and  authori- 
ties there  cited.  See,  also,  Elliott  on  Appellate  Procedure, 
§  138.  And  another  proposition  equally  well  settled,  is 
that,  where  the  bond  is  required  to  be  executed  by  the  ap- 
pellant, "  all  the  joint  appellants  having  an  appealable  in- 
terest must  sign,"  1  Enc.  PI.  &  Pr.,  p.  974.  In  Stans  v. 
Baitey,  9  Wash.  115  (37  Pae.  316),  Maltby,  one  of  the 
appellants,  served  notice  of  appeal  and  gave  his  bond. 

"  Thereafter  Owens  and  Loomis  [other  appellants]  un- 
dertook to  join  in  said  appeal  by  filing  with  the  clerk  of 
the  superior  court  a  statement  that  they  joined  therein, 
in  pursuance  of  section  5,  Laws  1893,  p.  121,  but  executed 
no  bond.  The  respondents  move  to  dismiss  ...  as 
to  Owens  and  Loomis  on  the  ground  that  they  failed  to  give 
any  security  whatever.  .  .  .  As  to  Owens  and  Loomis, 
we  think  respondents'  motion  is  well  taken.  The  first  se- 
<»urity  given  was  only  executed  in  behalf  of  appellant  Malt- 
by.  If  these  appellants  had  joined  in  the  original  notice 
of  appeal  they  would  have  had  to  give  security. ^^ 

The  reasoning  of  these  cases  is,  and  the  manifest  inten- 
tion of  the  legislature  was,  that  each  appellant  must  en- 
ter into  a  bond  in  favor  of  the  respondent,  and  this  whether 
he  joins  with  other  appellants  in  giving  his  notice  or  gives 
an  independent  notice  of  his  own.  Where  a  joint  notice  is 
^ven  a  joint  bond  may  also  be  given.  We  have  repeated- 
ly held  that  where  an  appellant  gives  his  notice  of  appeal 
and  stops  short  without  giving  the  bond,  he  may  thereafter 
proceed  to  give  a  new  notice  followed  by  a  bond  within  five 
days  thereafter,  and  thus  perfect  his  appeal. 
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That  is  the  position  in  which  the  appellants,  !N'ational 
Bank  of  Commerce,  First  National  Bank  and  The  Security 
Savings  and  Trust  Company  occupy  with  reference  to  this 
appeal;  and  if  the  time  for  appeaUng  from  the  judgment 
has  not  expired  it  is  clear  that  they  may  yet  perfect  an  ap- 
peal by  giving  a  new  notice  and  bond,  unless  they  have  been 
served  with  notice  of  appeal  as  provided  by  section  5,  supra. 
They  are  in  no  different  position  than  they  would  have 
been,  had  they  given  independent  notices  of  appeal  and 
abandoned  the  same  before  giving  a  bond;  and  it  seems 
clear  to  us  that,  inasmuch  as  they  have  not  been  served 
with  a  notice  of  appeal,  we  are  without  jurisdiction.  We 
think  the  question  is  not  an  open  one,  or  of  first  impres- 
sion in  this  court.  In  State  v.  Fisher,  4  Wash.  382  (30 
Pac.  502),  which,  notwithstanding  its  title,  we  regarded  as 
a  civil  action,  one  of  the  grounds  upon  which  the  appeal 
was  dismissed,  was  thus  stated: 

"It  [the  bond]  appears  to  us  to  be  fatally  defective 
otherwise  in  its  having  been  executed  by  only  one  of  the 
defendants,  while  all  of  them  purport  to  join  in  the  ap- 
peal." 

Counsel  for  the  appellant  argues  in  resistance  of  the  mo- 
tion that  the  law  favors  a  joint  appeal,  and  that  an  appel- 
lant who  in  good  faith  joins  in  the  notice  ought  not  to  have 
his  appeal  dismissed  because  of  the  obstinacy  or  treach- 
ery of  his  co-appellants.  But  we  think  it  no  great  hard- 
ship to  require  an  appellant  in  such  case  to  serve  the  notice 
of  appeal  on  the  parties  who  refuse  to  join  in  the  bond, 
and  thereby  bring  them  in  to  the  record,  and,  however  that 
may  be,  it  was  for  the  legislature  to  determine  the  method 
by  which  causes  should  be  brought  to  this  court.  We  think 
it  necessarily  follows  as  a  result  of  our  previous  decisions, 
as  well  as  the  general  rule  prevailing  in  state  courts  on  the 
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subject  of  appellate  procedure,  that  the  motion  must   be 
granted,  and  the  appeal  dismissed,  and  it  is  so  ordered. 

Dunbar  and  Anders,  JJ.,  concur. 

Reavis,  J.,  (dissenting). — ^I  think  all  parties  who  ap- 
peared were  notified  of  the  appeal.  I  do  not  see  any  neces- 
sity for  serving  them  with  another  notice  of  appeal. 


[No.  2812.  Decided  February  23,  1898.] 

James   S.    Bartholomew,   Appellant,    v.    The  First 
National  Bank  of  Everett  et  aL,  Respondents. 

JUDICIAL  NOTICE  —  LOCATION   OF  TOWNS  —  DRAFTS  —  PBEbBNTMENT. 

Courts  will  not  take  judicial  notice  of  the  banking  facilities  of 
a  town  or  mining  camp,  but  may  properly  take  notice  of  the  re- 
lative locations  of  the  towns  in  the  state. 

A  draft  drawn  upon  a  business  house  in  Monte  Cristo  "  via 
Bverett  National  Bank/'  those  points  being  seventy  miles  apart 
in  the  same  county,  is  ambiguous  in  its  terms,  and  the  holder  is 
warranted  in  presenting  It  to  the  Everett  National  Bank  for  pay- 
ment, and  in  having  it  protested  for  non-payment  at  the  latter 
point. 

Appeal  from  Superior  Court,  Snohomish  County. — ^Hon. 
John  C.  Denney,  Judge.    Affirmed. 

A,  J.  FaUcnoTy  for  appellant. 

Black  &  EdwardSy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — It  appears  from  the  complaint  that  the 
plaintiff  is  an  attorney  and  counselor  at  law  residing  at 
Monte  Cristo,  Washington,  and  also  owns  and  operates  a 
printing  plant,  wherein  is  printed  and  published  the  Monte 
Cristo  Mountaineer,  said  newspaper  and  printing  plant  be- 
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ing  operated  by  plaintiff  under  the  name  of  the  Moun- 
taineer Publishing  Company.  This  action  was  brought  by 
him  to  recover  damages  for  the  wrongful  and  malicious  pro- 
testing, and  publishing  of  such  protest,  of  the  following 
draft,  viz.: 

"  5.00.  Seattle,  Wash.,  Feb.  20,  1896. 

"At  sight  pay  to  the  order  of  James  S.  Bartholomew 
five  and  no-100  dollars,  with  exchange.  Value  received, 
and  charge  the  same  to  account  of 

"  Mountaineer  Publishing  Co. 
"  To  Monte  Cristd  Mountaineer, 
"  Monte  Cristo,  Wash., 

"  Via  Everett  National  Bank. 
"  Indorsed :    Pay  to  C.  S.  Reinhart,  or  order. 

"  James  S.  Bartholomew." 

The  complaint  alleges  "  that  the  drawee  of  said  order  or 
draft,  the  ^Monte  Cristo  Mountaineer,'  was  this  plaintiff, 
James  S.  Bartholomew,  and  that  presentment  to  the  Monte 
Cristo  Mountaineer  was  presentment  to  this  plaintiff,  James 
S.  Bartholomew,  and  that  the  drawer  of  this  order  or  draft, 
the  ^  Mountaineer  Publishing  Company,'  was  this  plaintiff; 
all  of  which  facts  were  well  known  to  these  defendants." 

The  complaint  shows  that  the  draft  was  received  by  the 
respondent  bank  in  due  course  of  business,  and  by  said 
bank  given  to  respondent  Graham,  a  notary,  to  protest; 
that  said  notary  presented  the  draft  for  payment  at  the 
Everett  National  Bank  and  payment  being  refused,  sent  out 
the  customary  j^nd  ordinary  notice  of  protest  to  the  respec- 
tive drawers  and  indorsers.  No  special  damages  are  al- 
leged in  the  complaint,  nor  are  any  facts  pleaded  showing 
any  intention  of  wrong  or  malice  upon  the  resjwndent's 
part,  excepting  only  the  fact  that  the  draft  was  presented 
at  the  Everett  National  Bank  for  payment  instead  of  pre- 
senting it  directly  to  the  drawee  at  Monte  Cristo,  or  de- 
livering it  to  the  Everett  National  Bank  to  be  by  it  pre- 
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sented.  The  lower  court  sustained  respondent's  general 
demurrer  to  the  complaint,  and  the  appellant  electing  to 
stand  by  his  complaint  has  appealed  from  the  order  and  the 
jr.riL'jiient  of  dismissal.  Respondents  contend  that  the  draft 
was  jjresented  for  payment  at  the  proper  place;  that  in 
construing  what  is  meant  by  the  term  "via  Everett  Na- 
tional Bank,"  the  court  has  a  right  to  take  judicial  notice  of 
the  fact  that  Monte  Cristo  is  a  mere  mining  camp,  and  that 
there  is  no  bank  or  banking  facilities  there,  and  that  men 
who  do  business  through  or  by  means  of  banks  do  so  from 
Everett,  which  is  about  seventy  miles  from  Monte  Cristo. 
On  the  other  hand,  appellant  insists  that  the  preposition 
^Via"  can  be  given  but  one  meaning,  i.  e.,  ^T)y  way  of."  We 
e.iimot  agree  with  respondents  that  this  court  can  take  judi- 
cial notice,  or  any  notice,  of  the  presence  or  absence  of 
banks  in  Monte  Cristo.  We  think,  however,  that  we  may 
properly  take  notice  of  the  geography  of  the  state  and  of 
the  relative  locations  of  its  towns.  Neither  will  it  do  to 
put  a  literal  interpretation  upon  the  term  "  via  Everett  Na- 
tional Bank."  The  draft  was  "to  Monte  Cristo  Moun- 
taineer, via  Everett  National  Bank."  A  literal  interpre- 
tation would  mean  that  in  presenting  the  draft  at  Monte 
Cristo  the  route  taken  would  have  to  be  by  way  of  Everett 
National  Bank.  We  think  that  a  reasonable  interpretation 
of  it  is  that  the  latter  bank  was  designated  as  a  place  where 
presentation  for  payment  could  be  made.  The  language  as 
used  is  ambiguous,  and  we  think  the  respondents  were  war- 
ranted in  presenting  the  draft  for  payment  at  the  latter 
bank.  It  therefore  becomes  unnecessary  for  us  to  deter- 
mine whether,  in  the  absence  of  any  special  allegation  of 
damages,  the  complaint  states  a  cause  of  action. 

The  order  and  judgment  of  the  superior  court  must  be 
affirmed. 

Scott,  C.  J.,  and  Duwbae  and  Reavis,  JJ.,  concur. 
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H.  H.  Trowbridge,  Respondent,  \,  William  Hamilton 
et  al.y  Defendants,  Frank  Quinby,  as  Assignee,  Ap- 
pellant. 

BUILDINO   AND  LOAN    A680CIATI0N8  —  8ALB   OF    XOBTOAOBS  —  BT-LAWB. 

Under  the  proylsionB  of  Laws  1889-90,  p.  66  (BaL  Code,  §  4395 
et  seq.),  relating  to  building,  loan  and  sayings  associations  and 
requiring  such  organizations  to  deposit  with  the  state  auditor, 
or  with  a  trust  company  approved  by  him,  all  mortgage  securi- 
ties obtained  in  course  of  business,  such  mortgages  cannot  be 
sold  by  any  such  association  to  third  parties,  but  are  constituted 
by  statute  as  a  trust  fund  for  the  benefit  of  all  its  stockholders. 

Where  the  rights  of  stockholders  are  provided  for  by  statute 
they  cannot  be  contravened  by  the  enactment  of  corporate  by- 
laws. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon.  J. 
P.  HotrsER,  Judge.    Reversed. 

E.  (7.  Million,  and  Frank  Quinbjfy  for  appellant. 

D.  M.  Woodbury,  (James  McNaught,  of  counsel),  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^This  action  was  brought  by  the  respondent 
to  foreclose  a  mortgage  given  to  secure  a  certain  promissory 
note  executed  by  the  defendants  to  the  Washington  Nation- 
al Building,  Loan  and  Investment  Association,  of  Seattle. 
The  note  has  been  assigned  to  the  respondent,  and  respond- 
ent now  claims  to  be  the  owner  and  holder  thereof  by 
virtue  of  the  assignment.  After  the  execution  of  this  note 
and  mortgage,  but  prior  to  the  assignment  thereof,  the  de- 
fendant Hamilton  made  an  assignment  for  the  benefit  of 
creditors;  and  the  appellant  is  now,  and  was  at  all  times 
since  the  commencement  of  this  action,  the  duly  appointed, 
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qualified  and  acting  assignee  of  said  insolvent  estate.  It 
was  alleged  affirmatively  in  the  complaint  that  the  notice 
required  by  law  was  duly  given  by  the  assignee  of  the  said 
insolvent  estate  for  creditors  to  file  claims,  but  that  the  then 
legal  owner  and  holder  of  the  note  and  mortgage  sued  upon, 
neglected  and  failed  to  file  its  claim  for  indebtedness  repre- 
sented by  said  note  and  mortgage  with  said  assignee  within 
the  time  provided  by  law,  and  never  did  file  the  same  with 
said  assignee.  This  action  to  foreclose  was  brought  by 
leave  of  the  court  upon  petition  presented  by  the  respond- 
ent. A  demurrer  was  interposed  to  the  complaint  on  the 
grounds.  First,  that  there  was  a  defect  of  parties  plaintiff; 
second,  that  plaintiff  had  no  legal  capacity  to  sue;  third, 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  this  defendant.  The  de- 
murrer was  overruled  and  appellant  elected  to  stand 
thereon.  Judgment  was  given  against  him  on  the  plead- 
ings, and  from  that  judgment  appellant  now  appeals. 

There  are  but  two  questions  submitted  for  the  considera- 
tion of  this  court:  First,  that  the  plaintiff  has  no  legal 
capacity  to  sue,  and  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
this  defendant.  On  the  first  proposition  it  is  contended  that 
the  complaint  shows  that  the  note  and  mortgage  sued  upon 
was  given  by  a  stockholder  in  the  building  and  loan  asso- 
ciation, organized  under  the  laws  of  the  state  of  Washing- 
ton, to  the  association,  and  that  such  a  claim  und^r  our 
statute  is  not  only  non-negotiable,  but  also  non-assignable. 
The  contention  is  that,  under  the  provision  of  chapter  4,  of 
the  Laws  of  1889-90,  p.  56  (Bal.  Code,  §  4395  et  seq.), 
relating  to  building,  loan  and  savings  associations,  the 
mortgages  belonging  to  such  company  shall  be  deposited 
and  kept  with  the  state  auditor,  or  with  the  duly  chartered 
trust  company  of  the  state,  approved  by  the  state  auditor. 
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in  tnist  for  all  its  members  and  creditors;  and  that  there 
are  only  two  methods  provided  by  which  these  securities 
can  be  taken  out  of  the  possession  of  the  state  auditor,  or 
trust  company;  namely,  as  provided  in  section  7  of  said 
act  (Bal.  Code,  §  4401),  upon  proof  that  the  same  has 
been  paid,  or  by  filing  affidavit  that  the  payor  is  in  de- 
fault, and  that  the  same  should  be  drawn  for  the  purpose 
of  foreclosure  by  the  association.  On  this  proposition  we 
think  the  appellant's  contention  must  be  sustained.  Sec- 
tion 6  (Bal.  Code,  §  4400),  provides  as  follows: 

"  Every  building  and  loan  association  heretofore  or  here- 
after incorporated  under  the  laws  of  this  state,  and  gov- 
erned by  this  act,  shall  deposit  and  keep  with  the  state 
auditor,  or  with  a  duly  chartered  trust  company  of  this 
state,  approved  by  the  state  auditor,  in  trust  for  all  its 
members  and  creditors,  all  mortgage  or  other  securities 
received  by  it  in  the  usual  course  of  business.  When  de- 
posited with  a  trust  company,  such  company  shall  certify 
to  the  state  auditor  the  possession  of  such  securities,  and 
the  same  shall  not  be  surrendered  without  the  authoritv 
or  sanction  of  the  state  auditor." 

This  seems  to  be  a  mandatory  provision  of  the  statute, 
and  the  requirement  is  the  deposit  of  all  mortgage  or  other 
securities  in  trust  for  all  its  members.  Now,  a  trust  is  cer- 
tainly established  here  for  the  members  of  the  association, 
and  that  trust  can  not  be  disposed  of  except  in  accordanee 
with  the  provision  of  the  statute,  and  if  no  provision  is  made 
it  is  plain  that  the  security  can  not  be  sold.  The  statute 
makes  a  further  provision  in  substance,  that  where  the  as- 
sociation does  not  have  mortgage  or  other  securities  to  the 
amount  of  $25,000  it  shall  deposit  with  the  state  auditor 
additional  securities,  to  make,  with  the  securities  so  owned 
and  deposited,  equal  in  value  to  said  sum  of  $25,000.  These 
securities  are  to  consist  of  bonds  or  treasury  notes  of  the 
United  States  or  national  bank  stocks,  or  bonds  of  this 
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state,  or  any  other  state  of  the  United  States,  etc.  And  the 
statute  makes  provision  for  the  withdrawal,  from  time  to 
time,  of  the  security  just  above  described,  but  makes  no  pro- 
vision for  the  withdrawal  of  the  mortgage  security;  but, 
as  strengthening  the  idea  that  the  mortgage  securities  are 
all  to  be  deposited  and  kept  with  the  state  auditor,  or  with 
the  trust  company  provided  by  the  statute,  it  is  provided 
that,  when  such  securities  are  withdrawn,  mortgage  securi- 
ties of  corresponding  value  shall  be  deposited  in  lieu  there- 
of. And  in  the  same  connection  the  statute  makes  it  the 
duty  of  the  state  auditor  to  examine  said  association  to  as- 
certain whether  all  its  securities  are  deposited  as  required 
by  this  act.  Section  7  of  the  same  act  provides  that  all  in- 
terest, and  dividends  and  premiums  which  may  accrue  on 
securities  held  by  the  state  auditor  or  trust  company,  and 
all  dues  or  monthly  payments  which  may  become  payable 
on  stock  pledged  as  security  for  loans,  the  mortgages  for 
which  are  so  deposited,  may  be  collected  and  retained  by 
the  association  depositing  such  securities  or  mortgages,  so 
long  as  such  association  remains  solvent  and  faithfully  per- 
forms all  contracts  with  its  members,  and  when  any  mort- 
gage shall  have  been  fully  paid  to  said  corporation,  the 
same  may  be  surrendered  by  said  state  auditor,  or  under  his 
order,  upon  filing  with  him  a  certificate  of  the  auditor  of 
the  county  where  the  real  estate  is  situated,  to  the  effect  that 
the  satisfaction  of  such  mortgage  has  been  filed  for  record; 
and  provides  further,  that  any  mortgage  upon  which  de- 
fault has  been  made  may  be  surrendered  as  aforesaid,  upon 
the  filing  with  the  state  auditor  an  affidavit  sworn  to  by  the 
president  and  secretary  of  the  association  owning  the  same, 
stating  that  such  mortgage  is  in  default,  and  that  it  is  with- 
drawn for  the  purpose  of  foreclosure.  Every  provision  of 
the  law  seems  to  bear  out  the  idea  that  these  mortgages  a^e 
deposited  as  a  trust  fund  for  the  benefit  of  the  members; 
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that  they  are  under  the  care^  custody  and  control  of  the 
state;  that  they  cannot  be  withdrawn  excepting  in  the 
way  provided  by  the  statute,  and  then  only  for  the  pur- 
pose of  foreclosure  by  the  society.  It  is  laid  down  as  a 
general  proposition  by  Thompson  on  Building  Associations, 
p.  116,  that  while  mortgages  may  be  assigned  as  collateral 
security,  it  is  beyond  the  power  of  the  association  to  abso- 
lutely sell  the  mortgage.  It  is  insisted  by  the  respondent 
that  it  does  not  appear  from  the  amended  complaint  what 
the  by-laws  of  the  association  are;  while  this  is  true,  it 
does  not  seem  to  us  that  it  can  make  any  difference  what 
the  by-laws  are,  as  far  as  the  rights  of  the  association  are 
concerned  imder  this  statute.  The  by-laws  could  not  con- 
travene the  statute.  "We  think  there  is  sufficient  in  the  com- 
plaint to  indicate  the  character  of  the  association,  and  con- 
struing the  provision  of  the  statute  to  be  mandatory,  as  we 
are  compelled  to  do,  we  think  the  court  erred  in  not  sus- 
taining the  demurrer  on  the  ground  just  discussed.  This 
conclusion  renders  unnecessary  a  discussion  of  the  other 
points  involved.  The  judgment  will  be  reversed,  and  the 
cause  remanded  with  instructions  to  sustain  the  demurrer 
to  the  complaint. 

Scott,  C.  J.,  and  Ain>EB8,  Gtobdon  and  Beavis,  JJ., 
concur. 
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Oct.  1897.]  Opinion  Per  Curiam. 


(No.  2751.    Decided  October  23, 1897.] 
Thb  State  of  Washington,  Appellant,  v.  William  Robbbtb,  Re- 
spondent. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  L.  H. 
Prathbb,  Judge.    Reversed. 

JoJm  A.  Pierce,  Prosecuting  Attorney,  and  Harris  Baldwin,  for 
The  State. 

Per  Curiam. — This  is  an  indictment  for  forgery  based  on  the 
same  acts  as  the  information  in  the  case  of  State  v.  Barkuloo, 
just  decided,  ante,  p.  62,  excepting  that  this  information  charges 
the  uttering  by  the  respondent  of  the  warrant  after  the  name 
of  the  payee  had  been  forged  thereon,  knowing  the  said  indorse- 
ment to  haye  been  unlawfully  and  feloniously  false  and  forged, 
with  intent  to  defraud.  Demurrer  to  the  information  and  mo- 
tion to  quash  were  interposed  in  this  case  and  sustained  by  the 
court.  The  state  electing  to  stand  upon  the  information,  the  re- 
spondent was  discharged  and  the  state  appealed.  For  the  rea- 
sons assigned  in  State  v,  Barkuloo,  supra,  the  judgment  will  be 
reversed  and  the  cause  remanded  with  instructions  to  proceed  to 
a  new  trial. 


INo.  2752.    Decided  October  25,  1897.] 

The  State  op    Washington,  Appellant,  v.  William   Roberts,  Re- 

spondent. 

Appeal  from  Superior  Court,   Spokane   County. — Hon.    L.    H. 
pRATHEB,  Judge. 

John  A,  Pierce,  Prosecuting  Attorney,  and  Harris  BalduHn,  for 
The  State. 

Per  Curiam.— ¥oT  the  reasons   assigned   in   State  v.  Barkuloo, 
ante,  p.  52,  the  judgment  will  be  reversed. 
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[No.  2753.    Decided  October  25,  1897. 1 

Thb  State  of   Washinqton,  Appellant^  v.  William   Robbbts,   Re- 

spondent. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.   L.    H. 
Pbatheb,  Judge. 

John  A.  Pierce,  Prosecuting  Attorney,  and  Harris  Baldwin,  for 
The  State. 

Per  Curiam, — For  the  reasons  assigned  in   State  v.  Barkul^Hi, 
ante,  p.  62,  the  Judgment  will  be  reversed. 


[No.  2754.    Decided  October  25,  1897.] 
Thb  Statb  of  Washington,  Appellants  v.  William  Roberts,   Be- 

spondeiU. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.   L.   H. 
PRATHEB,  Judge. 

John  A.  Pierce,  Prosecuting  Attorney,  and  Harris  Baldwin,  tor 
The  State. 

Per  Curiam, — For  the  reasons  assigned  in   State  v,  Barl^tloo, 
ante,  p.  52,  the  judgment  will  be  reversed. 


[No.  2755.    Decided  October  25, 1897.] 

The  State  op  Washington,  Appellant,  v.  William  Robbbts,  Be- 

spondenL 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.   Lb  H. 
Pbatheb,  Judge. 

John  A,  Pierce,  Prosecuting  Attorney,  and  Harris  Baldioin,  tor 
The  State. 

Per  Curiam. — For  the  reasons  assigned  in   State  v.  Barkulao, 
ante,  p.  52,  the  Judgment  will  be  reversed. 
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Nov.  1897.]  Statement  of  Oase. 


[No.  2758.    Decided  October  25, 1897.] 
Thb  State  of  Washington,  Appellant^  v.  William  H.  Barkuloo,  Re- 
spondent, 

Appeal  from    Superior    Court,  Spokane  County. — Hon.  W.  B. 
RiCHABDBON,  Judge. 

John  A.  Pierce,  Prosecuting  Attorney,  and  Harris  Baldidn,  for 
Tlie  State. 

Per  Curiam. — ^For  the  reasons  assigned   in   State  v,  Barkuloo, 
ante,  p.  52,  the  judgment  will  be  reversed. 


[No.  2771.    Decided  November  1. 1897.1 
Olk  Moskeland,  Appellant,  v.  Wm.  Stephens  et  ah,  Respondents. 

Appeal  from  Superior  Court — Snohomish  County. — Hon.  Frank 
T.  Reid,  Judge.    Appeal  dismissed. 

Porter  d  Clohecy,  for  appellant. 
D.  W,  Craddock,  for  respondents. 

Per  Curiam, — This  was  an  action  at  law  for  a  sum  less  than  two 
hundred  dollars,  and  as  the  action  did  not  involve  the  legality 
of  a  tax,  impost,  assessment,  toll,  municipal  fine,  or  the  validity 
of  a  statute,  under  section  4,  article  4,  of  the  constitution  of  the 
state  of  Washington,  this  court  has  no  Jurisdiction  to  try  the 
cause.    The  appeal  is  therefore  dismissed. 


INo.  2688.    Decided  November  12, 1897,] 

Vermont  Loan  and  Trust  Company,  Appellantt  v.  James  S.  Taylor, 

et  luv. ,  Respondents, 

Appeal  from  Superior  Court,  Whitman  County. — Hon.  William 
McDonald,  Judge.    Reversed. 

A.  E.  Gallagher,  for  appellant. 
Trimhle  d  Pattison,  for  respondents. 
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[18  Wash. 


Per  Curiam, — This  case  presents  the  same  question  that  was 
involved  in  State  ex  rel.  Steele,  v.  Northioestem  and  Pacific  Hy- 
potheek  Bank,  Just  decided  (ante,  p.  118),  and  for  the  reasons 
there  given,  the  Judgment  and  order  appealed  from  must  be  re- 
versed. 
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[No.  2679.    Decided  November  12, 1897.) 
Charles  F.  Chase,  Appellanty  v.   Sheldon   Morford,  et  at..  Re- 

ipondents. 

Appeal  from  Superior  Court,  Yakima  County. — Hon.  Johk  B. 
Davidson,  Judge.    Reversed. 

Whitson  d  Parker,  for  appellant. 
Frank  H,  Rudkin,  for  respondents. 

Per  Curiam, — This  case  presents  the  same  question  that  was  in- 
volved and  discussed  in  State  ex  rel.  Steele,  v.  Northwestern  and 
Pacific  Hypotheek  Bank,  Just  decided  (ante,  p.  118),  and  for  the 
reasons  there  given,  the  Judgment  and  order  appealed  from  must 
be  reversed. 


[No.  2693.    Decided  November  15, 1897.) 

Sam  Ohong,  Appellant,  v.  C.  W.   Fowler  et  al,,  DefendanU,  Gcs- 

siB  Harris,  Respondent, 

m 

Appeal  from  Superior  Court,  Takima  County. — ^Hon.  Carroll 
B.  Graves,  Judge.    Affirmed. 

W.  L.  Jones,  for  appellant. 

H,  J,  Snively,  and  Fred  Miller,  for  respondent. 

Per  Curiam,— It  can  not  be  said  that  the  legal  effect  of  the  testi- 
mony of  the  witnesses  Fowler  and  Snively  (who  were  respondent's 
witnesses)  was  to  establish  the  fact  that  the  money  which  was 
in  the  clerk's  possession  was  the  money  of  Fowler.  This  being 
true,  and  the  testimony  having  been  submitted  to  the  Jury  and 
no  errors  appearing  in  the  trial  of  the  cause,  the  Judgment  will 
be  affirmed. 


COMMERCIAL  STATE  BANK  v.  MANRING.  695 

Feb.  1898.]  Opinion  Per  Curiam. 


[No.  2636.    Decided  November  24, 1897.] 
City  op  Sbattlb,  Respondent,  v.    R.  H.  Callioam,  et  luc,,  AppeUanU 

Appeal  from  Superior  Court,  King  County. — Hon.  J.  W.  Lako- 
LBT,  Judge.    Aifirmed. 

Greene,  Turner  d  Lewie,  for  appellants. 

Pratt  d  Riddle,  (John  K.  Broum,  of  counsel),  for  respondent. 

Per  Curiam, — ^This  appeal  is  similar  to  that  in  the  case  of 
City  of  Seattle  v.  George  F.  WMtioorth,  and  Ada  J.  Whitworth,  just 
decided  (ante,  p.  126),  and  the  decree  is  therefore  affirmed. 


[No.  2637.    Decided  November.  24, 1807.J 
City  of  Sbattlb,  Respondent,  v.   AlbbbtH.  King,  et  aL,  Appellante 

Appeal  from  Superior  Court,  King  County. — Hon.  J.  W.  Lang- 
ley,  Judge.    Affirmed. 

Greene,  Turner  d  Lewis,  for  appellants. 

Pratt  d  Riddle,  (John  JT.  Brown,  of  counsel),  for  respondent. 

Per  Curiam. — ^This  appeal  is  similar  to  that  in  the    case    of 
JOity  of  Seattle  v.  George  F.  WMtworth,  and  Ada  J.  WMtworth,  Just 
decided  (ante,  p.  126),  and  the  decree  is  therefore  affirmed. 


[No.  2631.    Decided  February  4. 1808.] 

CoMMBRCiAL  Statb  Bank,  Appellant,  y.  B.  F.  Manring,  as  County 
Treasurer  of  Whitman  County,  State  of  Washington,  Respondent, 

Appeal  from  Superior  Court,  Whitman  County. — Hon.  William 
McDonald,  Judge.    Reversed. 

Chadwick  d  Bryant,  for  appellant. 
John  W,  Matthews,  for  respondent. 

Per  Curiam, — In  this  cause  the  same  issues  are  involved  as  were 
decided  in  the  case  of  Pullman  State  Bank  v.  Manring,  ante,  p.  250 
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(61  Pac.  464),  and  the  stipulation* of  the  respective  parties  has 
been  filed  that  the  decision  of  the  court  in  this  case  shall  fol- 
low that  in  Pullman  State  Bank  v,  Manring,  supra.  The  Judgment 
of  the  superior  court  is  therefore  reversed,  with  directions  to  that 
court  to  proceed  in  conformity  to  the  opinion  in  the  case  above 
mentioned. 


[2767.    Decided  February  5.  1898.] 
S.  J.  Nathan  et  al,,  ReipondenUi  v.  Moaais  Fox,  et  ux.,  Appellants. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.  William 
E.  RicHABDSON,  Judge.    Affirmed. 

Samuel  R.  Stem,  for  appellants. 
H.  M.  Stephens,  for  respondents. 

Per  Curiam. — ^We  have  read  all  the  testimony  in  this  case,  and 
are  satisfied  of  the  correctness  of  the  orders  of  the  court  in  every 
particular,  and  of  the  Judgment  rendered. 

The  Judgment  will  therefore  be  affirmed. 


INDEX. 


ACTIONS. 

Misjoinder  of  Causes — Action  on  Bond  and  for  Damages.  An 
action  against  the  principal  and  sureties  upon  an  injunction 
bond  for  the  penalty  therein  named  and  against  the  prin- 
cipal in  a  further  sum  for  maliciously  instituting  the  in junc- 

*  tion  proceeding  for  the  purpose  of  harassing  and  injuring 
plaintiffs  is  demurrable  on  the  ground  of  misjoinder  of  ac- 
tions, one  being  based  on  contract,  the  other  in  tort. — Wil- 
Uy  V,  Nichols 528 

See  Counties,  4;    Municipal  Corporations,   12;    Re- 
CSIVBR8,  3;  States  and  State  Officers,  4,  5;  Venue. 

ALIENS. 

Ownership  of  Land  by  Aliens  —  Lease  for  Term  Equivalent  to 
Conveyance — Validity,  Under  article  2,  section  33,  of  the 
state  constitution,  prohibiting  the  ownership  of  lands  by 
aliens  and  declaring  void  the  conveyance  to  them  of  lands, 
except  such  as  contain  valuable  deposits  ot  minerals,  met- 
als, iron,  coal  or  fire  clay,  and  the  necessary  land  for  mills 
and  machinery  to  be  used  in  the  development  thereof^  a 
lease  of  lands  not  falling  within  such  exception  for  a  period 
of  ninety-nine  years  is  for  such  an  unreasonable  term,  as  to 
fall  within  the  meaning  and  spirit  of  the  constitutional 
prohibition  against  alien  ownership.—  State,  ex  ret.  Winston 
r.  Morrison 684 

APPEAL. 

1.  Exceptions  to  Findings.  In  the  absence  of  exceptions  to 
the  findings  of  fact  by  the  trial  judge,  the  supreme  court 
will  not  review  the  action  of  the  lower  court  in  admitting 
testimony  over  the  objection  of  appellant.  —  Schhtfehh  v. 
Bull 64 

2.  Judgment  on  Supersedeas  Bond — Damages.  Upon  the  dis- 
missal of  an  appeal  and  affirmation  of  judgment,  the 
supreme  court  will  not  give  judgment  against  the  appellant 
and  his  sureties  upon  a  supersedeas  bond  for  such  an  item 
as  the  rental  of  premises  involved,  when  the  extent  of  dam- 
ages suffered  by  the  respondent  by  reason  of  the  superse- 
deas does  not  appear  from  the  record.  —  Northwestern  <t' 
Pacific  Hypotheek  Bank  v.  Griffitts 69 
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3.  Sufficiency  of  General  Exceptions.  The  supreme  court  will 
not  review  the  evideuce  in  a  case  upon  a  general  exception 
to  all  the  findings  of  fact  by  the  lower  court,  unless  it  ap- 
pears that  all  the  findings  of  fact  are  manifestly  erroneous. 

—  Washington  Liquor  Co,  v.  Northwest  Live  Stock  Co 7) 

4.  Discretion  of  Lower  Court  as  to  Granting  New  Trial.  The 
action  of  the  lower  court  in  granting  a  new  trial  will  not  be 
reviewed  on  appeal,  unless  there  appears  to  be  an  abuse  of 
the  discretion  vested  in  the  lower  court  in  such  matters. — 
McBroom  d:  Wilson  Co.  v.  Gandy  79 

6.  Joinder  of  Parties  —  Sureties  Upon  Bond  in  Action  of  Claim 
and  Delivery.  Where  third  parties  have  obtained  possession 
of  personal  property  levied  on  by  the  sheriff  by  giving  a 
forthcoming  bond  therefor,  and,  in  an  action  to  try  the 
right  of  title  to  the  property,  judgment  has  gone  against 
such  claimants  and  their  sureties  upon  the  bond,  on  appeal 
from  such  judgment  the  sureties  should  either  be  made 
parties  appellant  or  notice  of  appeal  served  upon  them, 
under  the  provisions  of  the  statute  (Laws  1893,  p.  120,  ^  4, 
Bal.  Code,  i  6503)  that  notice  of  appeal  shall  be  served  upon 
all  parties  to  an  action  who  do  not  join  in  the  appeal. — 
Carstens  v.  Gustin 90 

6.  S<vne.  The  fact  that  the  sureties  are  named  in  the  body 
of  the  notice  of  appeal  as  appealing  from  the  judgment  is 
not  a  sufficient  compliance  with  the  requirements  of  the 
statute,  when  the  notice  is  not  signed  by  the  sureties  nor 

by  their  attorney.  — Id 90 

7.  Same.  In  such  an  action  of  claim  and  delivery,  while  the 
sureties  are  necessarily  parties  to  the  action,  they  are  not 
plaintiffs,  as  their  principals  are,  and  a  notice  given  by  the 
attomevs  of  plaintiffs  is  not  binding  on  the  sureties.  —  Id. .    90 

8.  Settlement  of  Statement  —  Notice.  Notice  of  the  settlement 
of  a  statement  of  facts  is  unnecessary,  when  the  statement 
has  been  regularly  filed  and  served  upon  the  respondent, 
and  no  amendments  proposed  by  the  latter  within  the  time 
limited  by  law. — Bruce  v.  Foley ^ 

9.  Certification  of  Statemerit — Sufficiency.  Where  the  review  of 
but  a  single  question  is  sought  by  an  appeal,  and  all  the 
evidence  bearing  on  that  question  is  brought  into  the  record 
and  certified  as  all  the  evidence  bearing  thereon,  it  is  un- 
necessary for  the  appellant  to  present  a  statement  certified 
as  containing  all  the  material  facts,  matters  and  proceedings 

in  the  cause.  —  Id 9ft 
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10.  Appealable  Order — Allowance  to  Widow.  An  order  for  the 
maintenance  of  a  widow  from  the  interest  of  her  deceased 
husband  in  the  community  estate  of  himself  and  a  former 
wife  is  appealable,  although  a  prior  order  for  the  payment 
of  such  maintenance  from  the  community  estate  of  her 
husband  and  his  former  wife  was  unappealed  from,  when  it 
appears  that  the  later  order  was  intended  to  supersede  the 
former  one. — In  re  Cannon^ b  Estate  101 

11.  Same  — Right  of  Executor  to  Appeal.  When  the  allowance 
of  a  claim  or  a  charge  against  an  estate  will  materially 
diminish  it,  the  executor,  in  his  representative  capacity,  has 
such  an  interest  in  the  proceedings  as  to  warrant  an  appeal 
by  him  from  any  order  tending  to  impair  the  estate  in  his 
hands.— Jd 101 

12.  Refueal  of  New  Trial  — Review  on  Appeal,  The  action  of 
the  trial  court  in  denying  an  application  for  a  new  trial,  on 
the  ground  that  the  evidence  was  insufficient  to  support  the 
verdict,  will  not  be  reviewed  in  the  absence  of  the  evidence 
upon  which  the  ruling  was  based. — Pincus  v.  Puget  Sound 
Brewing  Co 108 

13.  Record  on  Appeal  —  Construction.  Where  a  record  on  appeal 
is  susceptible  of  two  constructions,  owing  to  its  indefinite- 
ness,  the  appellate  court  will  adopt  that  construction  which 
will  sustain  the  judgment  of  the  lower  court.  —  Seattle  v. 
Whitworth 126 

14.  Proceedings  Below  Upon  Remand  —  Alteration  of  Original 
Decree.  Where  a  judgment  in  favor  of  defendants  in  an 
action  to  cancel  a  tax  deed  has  been  reversed  on  appeal  and 
remanded  to  the  lower  court  with  directions  to  enter  judg- 
ment in  favor  of  plaintiff,  it  is  within  the  power  of  the  lower 
court  to  ascertain  the  amount  of  taxes  paid  by  defendants 
and  decree  it  a  lien  on  the  land,  although  the  judgment  of 
neither  the  trial  nor  appellate  court  provide  therefor,  when 
the  plaintiff  had  made  a  tender  thereof,  and  asked  that 
defendants  be  required  to  establish  the  amount  paid  by 
them. — Herrick  v.  Niesz 132 

15.  Law  of  Case.  Upon  the  retrial  of  a  cause  after  remand  upon 
appeal,  the  defendant  cannot  put  in  issue  as  a  defense  the 
dismissal  of  a  co-defendant  made  by  the  plaintiff  pending 
the  appeal,  when  the  same  point  was  raised  on  the  appeal  as 
a  ground  for  its  dismissal  against  the  present  defendant, 
also,  and  passed  upon  adversely  to  defendant,  thus  becoming 
the  law  of  the  case. — Taahe  v.  Seattle  178 
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16.  Sufficiency  of  Evidence,  Where  the  evidence  appears  to  be 
evenly,  or  nearly  evenly,  balanced,  the  finding  of  the  trial 
court  will  not  be  disturbed. — Oolden  v.  BvUion  Mining  Co,. .  183 

17.  Receiver  in  the  Cause  a  Necessary  Parly.  Upon  appeal  from 
an  order  in  a  cause  in  which  a  receiver  had  theretofore  been 
appointed,  the  receiver  is  a  necessary  party  and  entitled  to 
be  served  with  notice  of  the  appeal. — Pacific  Coast  Trading 
Co.  V.  Bellingham  Bay  Base  Ball  Ass'n  245 

• 

18.  Insufficiency  of  Complaint — Harmless  Error.  The  fact  that 
the  complaint  in  an  action  to  set  aside  a  transfer  as  fraud- 
ulent shows  that  defendant  has  sufficient  other  property  to 
satisfy  the  demand  against  him  is  an  immaterial  error, 
when  the  court  finds  that  the  transfer  was  not  fraudulent. 

— Allen  V.  Chambers ^1 

19.  Sufficiency  of  Notice  —  Presumptions.  Where  the  journal 
entry  of  the  clerk  of  the  court  recites  that  appellant  "  gives 
notice  of  appeal  in  open  court  from  the  final  judgment  this 
day  made  in  the  above  entitled  cause,"  it  raises  the  pre- 
sumption that  notice  was  given  at  the  time  the  judgment 

'  was  rendered. — Thompson  v.  Sines 359 

20.  Same.  A  notice  of  appeal  designating  what  orders  are 
appealed  from  designates  with  sufficient  clearness  the 
grounds  of  appeal,  within  the  requirements  of  Laws  1893, 

p.  121,  H  (Bal.Code,  §d503).— Jd 359 

21.  Same.  A  notice  of  appeal  reciting  that  appellant  "gives 
notice  of  appeal  from  the  final  judgment  this  day  made  in 
the  above  entitled  cause,  and  also  gives  notice  that  he  will 
appeal  from  the  order  entered  February  24,  1897,"  etc.,  ia 
sufficient  as  a  notice  of  appeal  from  the  order  of  February 
24th,  though  not  in  apt  language,  as  Laws  1893,  p.  120.  ^  1, 
subd.  7  (Bal.  Code,  §  6500),  provides  that  an  appeal  from  any 
final  judgment  shall  also  bring  up  for  review  any  order  made 
in  the  same  action  either  before  or  after  judgment  in  case 
the  record  sent  up  on  the  appeal  shall  show  such  order 
sufficiently  for  the  purposes  of  a  review. — Id 359 

22.  Waiver  of  Appeal  —  Acceptance  of  Funds  Under  Judgment. 
Where  an  appellant  has  duly  perfected  and  is  engaged  in 
prosecuting  his  appeal,  the  fact  that  a  distribution  of  funds 
ordered  by  the  judgment  appealed  from  has  been  made  and 
the  portion  allotted  appellant  has  been  received  by  him, 
does  not  amount  to  a  waiver  of  his  appeal. — Id 359 
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23.  Right  to  Amend  Pleadings  After  Remand  on  Appeal,  Where 
a  cause  has  heen  reversed  on  appeal  and  remanded  to  the 
lower  court  without  any  special  order  as  to  further  proceed- 
ings, the  fact  that  the  appellate  court  made  no  reference  to 
allowing  amendments  to  the  pleadings  would  not  preclude 
the  lower  court's  permitting  them  in  a  proper  case. — Rich- 
ardson V.  Carbon  Hill  Coal  Co 368 

24.  Law  of  Case.  In  an  action  to  recover  damages  for  the  negli- 
gence of  defendant  in  failing  to  exercise  reasonable  and 
ordinary  care  in  the  selection  of  a  physician  which  a  master 
had  provided  for  a  servant,  the  rule  of  "  law  of  the  case  '' 
preventing  a  trial  of  that  issue  could  not  be  invoked  by 
reason  of  the  facts  that  the  cause  had  been  thrice  heard  on 
apx)eal,  and  had  been  remanded  the  first  time  because  the 
action  was  based  upon  defendant's  negligence  in  causing  the 
breaking  of  plaintifTs  leg  and  upon  the  further  ground  of 
unskillful  treatment  of  the  injury  by  defendant's  physician, 
which  first  ground  of  action  was  eliminated  owing  to  the 
plaintiff's  contributory  negligence,  and  had  been  remanded 
the  second  time  because  of  the  admission  of  irrelevant  evi- 
dence.—/d 368 

25.  Appeal  Bond — Sufficiency  of.  Where  sureties  upon  an 
appeal  bond  are  named  in  the  body  of  the  bond  and  sub- 
scribe to  the  justification,  it  is  a  sufficient  execution  by 
them  of  the  bond,  although  their  names  may  not  be  sub- 
scribed to  the  bond  otherwise. — Yakima  Water,  Light  <k  Power 
Co.  V.  Hathaway 377 

26.  Notice  of  Appeal —  Presumption  as  to  Service.  Where  an 
acknowledgment  by  respondents  of  service  of  a  notice  of 
appeal  is  dated  on  the  same  day  as  the  filing  of  the  notice, 
the  presumption  is  that  the  service  was  made  before  the 
filing.— /d 377 

27.  Record  —  Stipulated  Facts.  Where  judgment  has  been 
entered  iu  a  cause  based  upon  an  agreed  statement  of  facts 
and  a  stipulation  for  a  waiver  of  formal  pleadings,  and  the 
facte  are  sufiiciently  stated  to  show  the  claims  of  the  respec- 
tive parties,  such  statement  of  facts  and  stipulation  are  a 
sufficient  record  to  warrant  the  action  of  the  appellate  court 
thereon  in  case  of  appeal. — Id 377 

28.  Harmless  Error — Instructions.  Where  a  verdict  is  clearly 
right  under  the  evidence,  error  in  giving  or  refusing  instruc- 
tions  is  not  prejudicial.  —  Kirkland  Land  de  Imp.  Co.  v. 
Jones  407 
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29.  Weight  of  Te9Umony — Burden  of  Proof.  A  jadiement  in 
favor  of  plaintiff  shoald  be  reversed  on  appeal,  where  the 
harden  is  on  him  to  establish  an  oral  agreement  by  a  clear 
preponderance  of  the  evidence,  and  the  evidence  relating 
thereto  is  evenly  balanced.  —  Ordway  v,  Downey 412 

30.  Appealable  Order,  An  order  quashing  a  summons  is,  in 
effect,  a  determination  of  the  action  or  proceeding,  and 
therefore  constitutes  an  appealable  order,  under  Laws  1893, 
p.  119,  ^  1,  (Bal.  Code,  ^  6500).  —  Car«ten«  v.  Leidigh  &  Ha- 
vens Lumber  Co 450 

31.  Exceptions  to  Findings —  Review  on  Appeal.  The  failure  to 
except  to  the  findings  of  fact  and  conclusions  of  law  made 
by  the  court  in  a  proceeding  tried  Ijefore  it  exclusively  upon 
aflidavits  will  exclude  consideration  of  the  affidavits  by  the 
supreme  court  on  appeal  and  confine  the  review  by  that 
court  to  the  question  of  whether  the  findings  of  fact  war- 
rant the  conclusions  of  law. — Id 450 

32.  Appealable  Order.  The  denial  by  the  court  of  a  motion  to 
strike  objections  to  the  confirmation  of  a  sale  of  real  prop- 
erty under  attachment  levy  is  a  final  order  affecting  a  sub- 
stantial right  and  therefore  appealable  under  Laws  1893,  p. 
119.  i  1  (Bal.  Code,  ^  6500).  —KrtUz  v.  BaUs 460 

38.  Irregular  Verdict — Objections  Not  Raised  Below,  Objection 
to  the  form  of  a  verdict  cannot  be  raised  on  appeal,  when 
the  error  has  not  been  called  to  the  attention  of  the  lower 
court,  so  as  to  afford  an  opportunity  to  correct  it  there.  — 
McClellan  v.  Qaston 472 

34.  Weight  of  Testimony,  The  question  of  the  value  of  goods 
converted  by  the  sheriff  under  wrongful  levy  being  one  for 
the  jury,  their  finding  thereon  will  not  be  disturbed  on 
appeal. —  Id 472 

35.  Review  on  Appeal  —  Insufficient  Record,  An  order  granting 
a  new  trial  because  of  the  incompetency  of  certain  testi- 
mony admitted  in  evidence  will  not  be  reviewed  on  appeal, 
when  there  is  no  statement  of  facts  or  bill  of  exceptions 
embodying  the  evidence  sent  up  to  the  supreme  court.  — 
Linder  v.  Neioman 481 

36.  Harmless  Error  —  Decree  Rendered  Without  Jurisdidion  of 
Subject  Matter.  Where  a  divorced  couple  subsequently 
unite  and  live  together  as  man  and  wife,  and  the  wife  ap- 
plies a  second  time  for  divorce  under  the  impression  that 
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they  are  legally  remarried,  the  order  of  the  court  awarding 
her  the  custody  of  their  child  is  not  prejudicial  when  it  is 
the  same  award  as  made  in  the  original  divorce  proceeding. 
—  Gibson  v.  Gibson 489 

37.  Instructions  —  Harmless  Error.  A  judgment  will  not  be  re- 
versed because  of  error  in  giving  or  refusing  instructions 
when  the  verdict  rendered  is  manifestly  in  accordance  with 
the  evidence.  —  Kellogg  v.  Cooh 516 

38.  Appealable  Order.  An  order  of  the  court  quashing  a  sum- 
mons is  appealable,  under  Laws  1893,  p.  119,  ^  1,  subd.  6 
(Bal.  Bode,  §  6500),  when  it  appears  that  such  order  was 
based  upon  the  court's  opinion  that,  upon  the  merits  of  the 
action,  the  plaintiff  could  not  prevail.  —  Embree  v.  MvLen- 
nan 651 

39.  Objections  to  Notice  oj  Appeal.  Where  a  supplemental  tran- 
script filed  by  appellant  shows  that  a  second  notice  of  ap- 
peal sufficient  in  all  respects  was  duly  served  and  tiled,  an 
objection  that  the  proof  of  service  of  notice  of  appeal  as  set 
out  in  the  original  transcript  is  inadequate,  is  without 
merit.  — Id 651 

40.  When  Lies  —  Order  Striking  Complaint.  Where  a  complaint 
has  been  filed  against  several  defendants,  and,  before  serv- 
ice has  been  obtained  against  all  of  them,  the  complaint 
has  been  stricken  on  motion  of  those  served,  an  appeal  lies 
from  such  order  striking  the  complaint,  although  there  has 
been  no  dismissal  or  other  action  taken  with  reference  to 
the  defendants  not  served.— -RTe^/  v.  Tibbals 656 

41.  Weight  of  Testimony.  Where  there  is  sufficient  testimony 
to  warrant  the  verdict  of  a  jury,  it  will  not  be  disturbed  on 
appeal,  although  the  weight  of  testimony  may  appear  to  the 
court  to  be  the  other  way. — Anderson  v.  White 658 

42.  Second  Appeal  Bond —  Time  of  Filing.  The  giving  of  a  sec- 
ond appeal  bond  within  five  days  after  certification  by  the 
judge  as  to  the  insufficiency  of  the  first  is  in  sufficient  time, 
although  the  certificate  was  not  made  until  the  day  succeed- 
ing the  examination  of  the  sureties  and  without  adjourn- 
ment from  said  day  to  the  day  following.  —  Pennsylvania 
Mtge.  Inv.  Co.  v.  Gilbert 667 

43.  Execution  of  Bond  by  Attorney  —  Validity,  The  signing  of 
appellants'  names  to  an  appeal  bond  by  their  attorney 
without  special  authority  therefor,  would  not  affect  the  va- 
lidity of  the  bond.— Id 667 
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44.  Statement  of  Facts — Inclusion  of  ExkibiU.  In  preparing  a 
proposed  etatement  of  facts  for  settlement,  a  reference  to 
exhibits  introduced  in  evidence  and  in  the  clerk's  poasee- 
sion  is  sufficient  without  incorporatinc:  copies  thereof  in  the 
proposed  statement,  and  their  attachment  to  the  statement 
by  the  clerk  under  order  of  the  court,  together  with  the 
judge's  certificate  as  to  their  correctness,  suffices  to  prop- 
erly incorporate  them  in  the  statement  settled.  — Id 667 

45.  Parties  —  Jurisdiction  of  Appellate  Court — Want  of  Notice 
and  Bond.  Where  the  appeal  bond  required  by  Laws  1893, 
p.  122,  §  6  (Bal.  Code,  {  6505),  has  been  given  by  only  one 
of  several  defendants  who  have  jointly  given  notice  of  ap- 
peal, the  appeal  is  ineffectual  as  to  the  appellants  not  join- 
ing in  the  execution  of  the  bond ;  and  where  the  appellant 
who  has  executed  the  bond  has  failed  to  give  notice  of 
appeal,  as  required  by  Laws  1893,  p.  122,  $  5  (Bal.  Code,  $ 
6504),  to  be  given  parties  not  joining,  to  the  defendants 
purporting  to  join  in  the  appeal,  but  who  have  failed  to  per- 
fect their  rights  by  filing  the  required  bond,  the  appeal 
should  be  dismissed  for  want  of  jurisdiction.  — Hopkins  r. 
Satsop  Ry.  Co 679 

See  Criminal  Law,  1,  3,  7, 12;  Time. 


APPRAISEMENT.    See  Mobtqaobs,  9, 10. 

ARBITRATION  AND  AWARD. 

1 .  Award  —  Setting  Aside  —  Refusal  of  Contractor  to  Accept.  An 
award  of  arbitrators  may  be  set  aside  by  a  court,  although 
not  fraudulent  nor  made  with  the  intent  of  acting  unfairly 
in  the  matter,  if  it  appears  to  be  unfair  to  one  of  the  parties 
for  the  reason  that  the  action  of  the  arbitrators  was  based 
upon  insufficient  knowledge  of  the  matters  in  controversy, 
and  that  they  refused  to  receive  information  to  properly 
guide  them  in  the  discharge  of  their  duties. — McDonald  v. 
Lewis 300 

2.  Same,  —  Estoppel  The  fact  that  contractors  for  the  erec- 
tion of  a  building,  after  promptly  objecting  to  an  award  of 
arbitrators  and  filing  a  lien  on  the  building,  delay  nearly  the 
full  period  of  time  before  commencing  an  action  to  foreclose 
their  lien  and  set  aside  the  award  would  not  estop  them  from 
recovering. — Id dOO 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Rights  of  Assignee  as  Against  Prior  Mortgagee.  Where  an 
assij^nment  of  all  a  debtor's  property  has  been  made  for  the 
benefit  of  creditors,  the  assigned  property  passes  as  a  trust 
fund  into  the  assignee's  hands  as  an  officer  of  court,  and  a 
mortgagee  of  a  portion  of  such  property  under  a  mortgage 
giving  a  right  of  possession  and  power  of  sale  in  case  of 
default  is  not  entitled  to  withdraw  same  from  the  hands  of 
the  assignee  for  purposes  of  foreclosure. — Thompson  v.  Sines.  359 

2.  Liability  of  Estate  for  Expenses  Incurred  in  Litigation.  The 
reasonable  expenses  incident  to  an  assignment  proceeding 
are  entitled  to  payment  from  the  trust  fund  for  creditors  in 
the  assignee's  hands,  even  if  their  payment,  by  reason  of 
the  smallness  of  the  estate,  necessarily  impairs  the  amount 
due  under  prior  mortgage  liens.— /d 359 

3.  Same.  The  expenses  of  litigation  incurred  by  reason  of  the 
unsuccessful  attack  of  creditors  of  an  insolvent  debtor  upon 
preferential  mortgages  made  by  him  prior  to  an  assignment 
are  not  properly  chargeable  against  the  estate  in  the 
assignee's  hands. — Id 369 

4.  In  Custodia  Legis  —  Assignee  not  Subject  to  Oamishment. 
When  an  assignment  for  the  benefit  of  creditors  has  been 
made  by  an  insolvent  firm,  authority  and  control  over  the 
property  are  conferred  by  law  upon  the  court,  and  the 
assignee  is  not  subject  to  garnishment  on  the  ground  that 
he  is  in  possession  of  the  debtors'  property  under  an  invalid 
assignment. — Smith  v.  CuUen 398 

ASSIGNMENTS. 

Mode  and  Sufficiency  of  Transfer  —  Rents.  A  resolution  of  a 
milling  corporation  assigning  the  rents  due  under  a  lease  of 
its  mill  to  a  mortgagee  of  the  premises  in  consideration  of 
an  extension  of  payment  constitutes  a  legal  assignment, 
although  for  convenience  the  checks  in  payment  of  rent  are 
drawn  by  the  tenant  in  favor  of  the  assignor  company,  and 
immediately  assigned  by  the  company  to  the  mortgagee. — 
Griffith  V.  Burlingame 429 

ATTACHMENT. 

1.  Waiver  of  Security.  The  fact  that  a  mortgagee  waived  his 
mortgage,  and,  in  a  suit  upon  the  notes  given  by  the  mort- 
gagor, attached  other  land  than  the  mortgaged  premises, 
would  not  affect  the  validity  of  the  attachment  proceedings. 
^Krutz  V.  Batts 460 

45—18  WASH. 
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2.  Dotible  Levy  —  Effect  of  Di$solution,  Where  two  writs  of 
attachment  have  been  isaaed  in  the  same  action  and  levied 
upon  the  same  property,  an  order  of  dissolution  made  after 
both  levies,  has  the  effect  of  dissolving  both,  unless  it  clearly 
appears  that  the  order  of  dissolution  was  limited  to  one  of 
the  writs. — Pennsylvania  Mtge.  Inv,  Co,  v,  (xilbert 667 

See  Appeal,  32. 

ATTORNEY  AND  CLIENT. 

1.  Duty  of  Attorney  to  Client  —  Contracts  —  Purchase  by  Attorney 
of  Goods  Levied  on  in  Client's  Action.  Where  an  attorney, 
after  having  obtained  a  judgment  for  his  client  and  a  levy 
of  execution  upon  a  quantity  of  brick  to  satisfy  same,  agrees 
with  his  client  to  bid  in  the  brick  himself  and  turn  over  to 
the  client  the  excess  of  the  bid  over  the  amount  of  a  prior 
mortgage  on  the  brick,  and  the  attorney  subsequently  dis- 
misses the  levy  and  purchases  the  brick  at  private  sale  on 
his  own  account  from  the  judgment  debtor,  he  is  liable  to 
his  client  for  any  excess  in  value  of  the  brick  over  the  mort- 
gage lien  thereon  at  the  time  of  purchase  by  him,  up  to  the 
full  sum  of  her  judgment. — Qaffney  v.  Jones 311 

2.  Disbamnent  of  Attorney — CorUempt  of  Court,  The  employ- 
ment of  offensive  and  discourteous  language  by  an  attorney 
towards  the  court,  in  a  petition  for  rehearing  of  a  cause 
decided  by  them,  warrants  the  court  in  striking  his  name 
from  the  roll  of  attorneys,  unless  satisfied,  from  the  dis- 
avowal and  showing  made  by  him,  that  no  intentional 
offense  and  disrespect  toward  the  court  was  contemplated. 

— In  re  Lambuth 478 

See  Appeal,  43;  Mortgages,  7,  8,  14. 
BANKS  AND  BANKING.     See  Taxatiox,  1,  3,  6—8,  11—13. 

BILLS  AND  NOTES. 

1.  Promissory  Notes — Payment  of  Interest  in  Advance — Implied 
Contract  of  Extension.  Where  a  creditor,  without  inadver- 
tence or  mistake,  receives  a  payment  of  interest  in  advance 
on  the  note  of  a  debtor,  and  does  not  expressly  reserve  the 
right  to  sue  before  the  expiration  of  the  period  for  which 
interest  is  taken,  there  is  a  contract  created  to  extend  the 
time  of  payment  during  the  period  for  which  the  interest  is 
paid.  — Bank  of  British  Columbia  v.  Jeffs 135 
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2.  Same.  The  contract  of  forbearance  to  sue  implied  by  law 
from  the  payment  and  acceptance  of  interest  in  advance  is 
not  overcome  by  the  facts  that  it  had  been  the  custom  of 
the  debtor  to  pay  interest  from  month  to  month,  payments 
being  made  sometimes  in  advance  and  sometimes  after  the 
expiration  of  the  month ;  and  that  at  the  time  of  the  ad- 
vance payment  in  controversy  there  had  been  neither  a 
request  for  an  extension  by  the  debtor  nor  an  express  reser- 
vation by  the  creditor  of  a  right  to  sue.  — Id 136 

3.  Action  on  Note — Parties.  In  an  action  by  the  holder  against 
the  maker  of  a  promissory  note,  the  latter  can  not,  on  the 
ground  that  he  executed  the  note  as  an  agent,  require  the 
alleged  principals  to  be  made  party  defendants,  since  the 
holder  can  not  be  forced  to  sue  any  other  parties  than  those 
disclosed  by  the  instrument  itself.  —  Shuey  v.  Adair 188 

4.  Same  —  Defenses — Agreement  for  Novation,  In  an  action 
upon  a  promissory  note,  the  fact  that  the  holder  proposed 
to  third  parties  after  its  maturity  to  take  their  note  in  place 
of  defendant's,  constitutes  no  defense,  when  the  agreement 
was  without  consideration  and  unexecuted.  — Id 188 

6.  Same — When  Plea  of  Want  of  Consideration  Demurrable.  In 
an  action  upon  a  promissory  note,  the  maker's  plea  of  want 
of  consideration  for  its  execution  is  demurrable,  when  such 
defense  can  be  established  only  by  permitting  the  introduc- 
tion of  parol  evidence  to  the  effect  that  the  maker  executed 
the  note  as  agent  for  another.  — Id 188 

6.  Waiver  of  Notice  by  Indorsers  —  What  constitutes.  The  in- 
iodorsement  of  a  promissory  note  by  the  holder  and  an 
accommodation  indorser,  made  beneath  a  printed  form  of 
guaranty  and  waiver  of  notice  of  non-payment,  amounts  to 
a  waiver  on  the  part  of  the  indorsers,  although  the  blanks 
in  the  printed  foro)  are  not  filled  out  nor  the  signatures  of 
the  indorsers  attached  directly  beneath  such  printed  form, 
when  it  appears  that  the  note  should  be  regarded  as  the 
instrument  of  the  indorsers  in  securing  its  discount  and 
should  be  most  strongly  construed  against  them.  — Loveday 

V,  Anderson 322 

7.  Discharge  —  Refusal  of  Bank  to  Apply  Deposit  to  Payment  of 
Note,  The  failure  of  a  bank  to  apply  a  depositor's  funds  to 
the  payment  of  his  note  held  by  the  bank,  would  not  consti- 
tute a  defense  to  an  action  upon  the  note  itself,  although 
demand  may  have  been  made  upon  the  bank  to  have  the 
deposit  so  applied.  —  Kirkland  Land  &  Imp,  Co.  v.  Jones 407 
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8.  Presentment  of  Drafts  —  Protest.  A  draft  drawn  apon  a 
biisineBB  houBe  in  Monte  Gristo  *'via  Everett  National 
Bank/'  those  points  being  seventy  miles  apart  in  the  same 
county,  is  ambiguous  in  its  terms,  and  the  holder  is  war- 
ranted in  presenting  it  to  the  Everett  National  Bank  for 
payment,  and  in  having  it  protested  for  non-payment  at 
the  latter  point.  — Bartholomexc  v.  First  National  Bank 6S;i 

See  CoNTBACTB ;  Principal  and  Surbty. 

BOXDS,    See  Appeal,  25. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Mortgage  Securities  —  Must  be  Held  as  Trust  Fund.  'Under 
the  provisions  of  Laws  188©-00,  p.  56  (Bal.  Code,  §  43^5  et 
seq.),  relating  to  building,  loan  and  savings  associations  and 
requiring  such  organizations  to  deposit  wuth  the  stale 
auditor,  or  with  a  trust  company  approved  by  him,  all 
mortgage  securities  obtained  in  course  of  business,  such 
mortgages  cannot  be  isold  by  any  such  association  to  third 
parties,  but  are  constituted  by  statute  as  a  trust  fund  for  the 
benefit  of  all  its  stockholders. 

2.  Same  —  Operation  of  Bylaws.  Where  the  rights  of  stock- 
holders are  provided  for  by  statute  they  cannot  be  contra- 
vened by  the  enactment  of  corporate  by-laws. — Trowbridge 

V,  Hamilton 686 

BY-LAWS.      See  Building  and  Loan  Association,   2;    Cor- 
porations 2,  4. 

CHATTEL  MORTGAGES. 

Foreclosure  —  Mortgagee  Cannot  Take  Forcible  Possession,  A 
provision  In  a  chattel  mortgage  authorizing  the  mortgagee, 
in  case  of  default  or  insecurity  of  the  debt,  to  take  possession 
of  the  mortgaged  property,  '*  using  all  necessary  force  to  do 
so, ''  does  not  warrant  the  mortKagee  or  a  sheriff  in  taking 
possession  thereof  over  the  objections  of  the  mortgagor,  but, 
in  the  absence  of  the  mortgagor's  consent,  the  contract  can 
be  enforced  only  by  due  process  of  law. — McClellanv.  Gaston.  472 

See   Assignment  for  Benefit   of    Creditors,    1,   2; 
Fraudulent  Conveyances,  1. 


CLAIM  AND  DELIVERY.    See  Appeal,  5,  7. 
COMMUNITY  PROPERTY.    See  Husband  and  Wife. 
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CONSTITUTIONAL  LAW. 

1.  Equal  Protection  of  Laws.  The  provision  of  eectlon  2,  arti- 
cle 7  of  the  state  constitution  authorizing  the  deduction  of 
debts  from  credits  for  purposes  of  taxation  is  not  repugnant 
to  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  which  provides  that  '*no  state  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." — Newport  v.  Mudgett 271 

2.  Obligation  of  Contracts  —  Rights  of  Tide  Land  Purchasers. 
The  purchaser  of  tide  lands  within  the  harbor  area  of  a  city 
under  an  act  proposing  to  devote  seventy-five  per  cent,  of 
the  funds  derived  from  the  sale  of  such  tide  lands  to  the 
improvement  of  the  harbors  and  waterways  of  the  cities 
contiguous  to  such  tide  lands,  acquires  no  contract  right 
through  such  purchase,  which  would  prevent  succeeding 
legislatures  from  repealing  the  act,  when  the  act  does  not 
definitely  make  provision  for  such  expenditure,  and  when 
the  interest  of  the  purchaser  is  too  remote  to  constitute  a 
contractual  obligation  with  reference  to  the  expenditure  of 
said  moneys  on  the  part  of  the  state.  —  Tacoma  Land  Co.  v. 
Young 495 

3.  Restraints  on  Liberty  of  Contract.  The  act  of  March  11,  1897 
(Laws  1897,  p.  98,  Bal.  Code,  §  5888a),  prohibiting  deficiency 
judgments  in  all  proceedings  for  the  foreclosure  of  mort- 
gages, is  unconstitutional  and  void,  as  being  an  undue  re- 
straint upon  the  liberty  of  the  citizen,  affecting  property 
rights.  —  Dennis  v.  Moses 537 

See  Aliens  ;  Criminal  Law,  4. 
CONTEMPT.    See  Attorney  and  Client,  2. 

CONTINUANCE. 

Grounds  —  Sickness  of  Defendant.  The  refusal  of  the  court  to 
grant  a  continuance  because  of  the  sickness  of  defendant, 
who  is  a  material  witness  in  the  action,  is  not  an  abuse  of 
discretion,  when  no  proof  of  sickness  is  submitted  with  the 
application  for  continuance,  but  merely  an  aflidavit  that 
affiant  was  told  by  a  relative  that  defendant  was  sick  and 
could  not  be  present.  — McClellan  v.  Gaston 472 

See  Criminal  Law,  4. 

CONTRACTS. 

Agreement  Contrary  to  Public  Policy  —  Void  Consideration,  An 
agreement  by  a  bank  to  grant  the  maker  of  a  promissory 
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note  an  extension  of  the  time  of  payment,  if  he  would  pro- 
cure a  deposit  of  public  funds  by  the  county  treasurer  in 
the  bank  for  a  period  of  two  months,  is  contrary  to  public 
policy  and  void,  and  would  not  afford  a  valid  consideration 
for  such  extension,  although  the  contract  had  been  fully 
executed. — Boyd  v.  Cochrane 281 

See  Constitutional   Law,   2;    Logs  and  Logging,  1: 
Novation. 

CONVERSION.     See  Appeal,  34. 

CORPORATIONS. 

\.  Anes^menU  on  Shares  of  Stock — Lien.  Gen.  Stat.,  ^  1507 
iBal.  Code,  §4262),  providing  for  the  forfeiture  and  sale  of 
corporate  stock  for  default  in  payment  of  assessments,  does 
not  give  a  corporation  a  lien  on  its  capital  stock  for  debts 
due  from  its  stockholders.— i>«ar6orn  v,  Washington  Savings 
Sank 8 

2.  Same  —  Sale.  Under  the  provision  of  the  statute  (Gren. 
Stat.  §  1507),  that  the  sale  of  shares  of  stock  for  non-pay- 
ment of  assessments  shall  be  made  as  prescribed  in  the 
by-laws  of  the  corporation,  the  corporation  has  no  power 
to  sell  when  it  has  made  no  provision  therefor  in  its  by-laws ; 
and  the  only  remedy  of  the  corporation,  in  such  case,  would 

be  an  action  at  law  to  recover  the  amount  due. — Id 8 

3.  Enforcement  of  Stock  Subscription.  In  case  of  a  pledge  of 
shares  of  corporate  stock,  the  proper  remedy,  for  a  corpo- 
ration seeking  to  enforce  the  pledgor's  liability  on  his  stock 
subscription,  is  to  obtain  judgment  against  him  upon  his 
refusal  to  pay  and  sell  his  shares  of  stock  upon  execution, 
subject  to  the  lien  of  the  pledgee. — Id 8 

4.  Dividends  on  Stock —  Computation  by  Court.  Where  a  by-law 
of  a  corporation  provides  for  an  eight  per  cent,  dividend 
payable  annually  on  preferred  stock,  and  that  the  net  profits 
remaining  should  be  applied  as  a  dividend  on  the  common 
stock,  such  by-law  has  the  effect  of  a  contract,  and  in  an 
action  between  the  corporation  and  a  common  stockholder, 
the  court  is  warranted  in  falsifying  and  surcharging  the 
accounts  of  the  corporation  in  order  to  properly  arrive  at 
what  should  be  treated  as  among  the  net  profits. — SeattU 
Trust  Co.  V.  Pitner 401 

5.  Foreign  Corporations  —  Service  of  Process  on.  Service  of 
summons  upon  an  officer  of  a  foreign  corporation,  who  is 
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temporarily  present  in  the  state,  will  not  confer  jurisdic- 
tion over  the  corporation,  when  the  latter  has  never  done 
any  business  in  the  state,  nor  maintained  an  office  for  that 
parpose  nor  appointed  an  officer  or  agent  in  the  state  for  any 
parpose  whatever.— Car«te««  v,  Leidigh  d:  Haven's  Lumber 
Co 450 

See  Building  and  Loan  Ashociations,  2 ;   Fkaudulent 

OONVBYANCEB.  1 ;    INSURANCE;    INTEREST,  2,  3  ;    JUDG- 
MENT, 15. 

COSTS. 

Cost  Bills  in  Misdemeanor  Cases  —  By  Whom  to  Be  Approved. 
Under  Bal.  Code.  §  ^  393,  472  and  1630.  it  is  the  duty  of  the 
county,  auditor  to  draw  warrants  in  payment  of  costs  in 
misdemeanor  cases,  which  have  been  approved  by  the  pros- 
ecuting attorney  and  certified  by  the  judge  trying  the  case, 
and  it  is  unnecessary  that  such  cost  bills  should  be  pre- 
sented to  the  county  commissioners  for  examination  and 
allowance  in  order  to  authorize  the  auditor  to  issue  his 
warrants  thereon.  — Statey  ex  rel.  Crawford  v.  Evenson 609 

See  Covenants,  2. 

COUNTIES. 

1.  Funding  Bonds — Notice  of  Issuance.  Under  the  provisions 
of  Laws  1895,  p.  465  (Bal.  Code,  §§  1890-1895),  authorizing 
the  issuance  of  funding  bonds,  either  in  case  of  sale  or  of 
exchange  for  outstanding  warrants,  notice  thereof  calling 
for  bids  is  necessary  as  much  in  the  case  of  an  exchange  as 

in  the  case  of  a  sale  of  bonds. — Duryee  v.  Friars 55 

2.  Validity  of  Necessary  Expense  Warrants  Issued  After  Debt 
Limit,  Where  a  county  has  reached  the  constitutional  limit 
of  its  indebtedness,  it  may  thereafter  issue  its  obligations 
for  those  expenses  necessary  to  maintain  its  existence ;  but 
for  the  purpose  of  computing  the  amount  of  indebtedness 
it  is  not  authorized  to  deduct  its  obligations  for  such  neces- 
sary expenses  from  the  sum  total  of  indebtedness,  in  order 
to  allow  a  greater  margin  for  such  x>ermissible  obligations 
as  it  is  permitted  to  incur  prior  to  reaching  the  constitu- 
tional limit.  —  Id 55 

3.  Salary  of  Justice  of  the  Peace — Presentation  of  Claim  to 
County  Commissioners  —  Mandamus.  Under  Laws  1893,  p. 
280,  §  1  (Bal.  Code,  ^  393),  a  claim  for  salary  as  justice  of 
the  peace  must  be  presented  to  the  board  of  county  com- 
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missioners  for  their  examiDation  and  allowance,  and  upon 
their  refusal  to  allow  same,  mandamus  will  not  lie  to  compel 
payment,  since  there  is  a  remedy  by  appeal  from  the  action 
of  the  board  of  commissioners. — State,  ex  reL  Banks  v. 
Snohomish  County    160 

4.  Actions  by — Suit  in  Name  of  County  Attorney  —  Conclusive- 
ness of  Judgment,  The  fact  that  an  action  to  restrain  the 
issuance  of  a  warrant  upon  a  claim  against  a  county  had 
been  instituted  by  the  prosecuting  attorney,  in  his  own 
name  instead  of  that  of  the  county,  would  not  affect  the 
validity  of  the  judgment  in  the  action,  when  such  suit  had 
been  directed  by  the  county  commissioners  to  be  brought 
by  him ;  especially  when  the  county  was  the  real  party  in 
interest  and  appeared  through  its  commissioners,  and  there 
was  no  objection  raised  in  the  trial  court  as  to  the  title  of 
the  party  plaintiff.  —  State^  ex  rel.  Porter  v.  Ueadlee 220 

5.  Claim  of  Justice  for  Salary  —  Duty  of  Auditor  to  Draw  War- 
rant. The  fact  that  a  claimant  for  salary  as  a  justice  of  the 
peace  has  failed  to  comply  with  the  piovisions  of  Gen.  Stat. 
4  3039  (Bal.  Code,  §  1646),  which  provide  that  the  auditor 
shall  not  draw  the  salary  warrant  until  the  justice  shall 
first  have  filed  the  treasurer's  duplicate  receipt  with  the 
auditor,  showing  that  the  justice  has  made  the  statement 
and  settlement  for  the  month  of  the  fees  collected  by  him, 
would  not  excuse  the  auditor  from  drawing  his  warrant  in 
favor  of  the  claimant  when  his  right  thereto  has  been  ad- 
judicated by  the  superior  court.  — Id 220 

See  Costs;  Mandamus,  2. 


COURTS. 

1.  Authority  of  Succeeding  Judge —  Vacation  of  Judgment.  A 
change  in  the  incumbency  of  the  judgeship  of  the  superior 
court  would  not  affect  the  right  of  the  successor  to  pass 
upon  the  vacation  of  a  judgment  rendered  by  his  predeces- 
sor, as  the  action  of  the  judge  is  that  of  the  superior  conrt. 

— State  J  ex  rel.  Rucker  v.  Superior  Court 227 

2.  Terms  of  Court,  Although  terms  of  court  are  abolished  by 
the  constitution,  the  provisions  of  Code  Proc,  sec.  508, 
respecting  '*  terms  of  court*'  must  be  construed  as  synony- 
mous with  the  ''sessions  of  court,"  provided  for  by  the 
rules  of  the  superior  courts  of  the  state. — Krutz  v.  Baits 460 


L 
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COVENANTS. 

1.  Breach  of  Warranty  of  Title  —  Action  on  Covenant  —  Evidence. 
In  an  action  for  damaRes  for  breach  of  covenant  of  title  by  a 
grantee  who  has  been  evicted  under  a  judgment  of  par- 
amount title,  neither  evidence  of  euch  judgment  nor  of 
notice  to  the  grantor  of  the  pendency  of  the  action  in  which 
it  was  rendered  is  admissible,  when  the  complaint  fails  to 
allege  that  notice  was  given. — Culliiy  v.  Dorffel 122 

2.  Same  —  Attorney^ 8  Feet,  A  grantor  evicted  under  judgment 
of  paramount  title  cannot,  in  an  action  for  damages  against 
his  covenantor,  recover  for  attorney  fees  incurred  in  defend- 
ing the  former  action,  unless  the  same  have  been  actually 
paid  by  him. — Id 122 

CRIMINAL  LAW. 

1.  Objections  First  Raised  on  Appeal.  The  objections  that  an 
information  does  not  substantially  conform  to  the  require- 
ments of  the  code,  and  that  it  charges  more  than  one  crime 
in  more  than  one  form,  cannot  be  raised  for  the  first  time 

on  appeal.— iS^afe  v.  Rogan 43 

2.  Separation  of  Jury.  Under  the  statutes  of  this  state,  a  jury 
in  a  criminal  case  is  not  authorized,  after  agreeing  upon  a 

verdict,  to  seal  same  and  separate,  even  with  the  consent  of 
both  the  state  and  the  defendant. — Id 43 

3.  Excusable  Delay  in  Filing  Briefs.  Failure  of  appellant  in  a 
criminal  case  to  file  his  brief  within  the  required  time  is 
excusable,  when  the  counsel  who  appeared  for  him  had 
removed  from  the  state^  and  appellant,  who  was  confined  in 
jail,  procured  the  brief  to  be  filed  as  soon  as  he  learned  of 
the  omission. — State  v.  Williams 47 

4.  Bight  to  Continuance  to  Procure  Witnesses.  Under  art.  1,  §  22 
of  the  constitution,  guaranteeing  to  persons  prosecuted  for 
crime  the  right  to  have  compulsory  process  to  compel  the 
attendance  of  witnesses  in  their  behalf,  it  is  error  for  the 
court  to  refuse  to  grant  a  continuance  to  procure  the  presence 
in  person  of  a  material  witness  for  defendant,  when  proper 
application  has  been  made  therefor. — Id 47 

5.  Constitutional  Guarantees —  Fair  Trial  —  Compelling  Accused 
and  Witnesses  to  Appear  in  Manacles.  Under  art.  1,  §  22  of 
the  constitution,  declaring  that,  *'  in  criminal  prosecutions 
the  accused  shall  have  the  right  to  appear  and  defend  in 
person,^'  and  under  the  common  law  of  England,  adopted 
into  our  code  so  far  as  applicable,  it  is  error  to  keep  the 
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accused  in  manacles  during  the  progrefls  of  the  trial  and  in 
the  presence  of  the  jury,  unless  it  plainly  appears  that  the 
prisoner  is  such  a  dangerous  character  as  to  warrant  such 
precaution. — Id 47 

6.  Same.  It  is  error,  likewise,  to  require  a  witness  for  accused 
to  appear  in  court  fettered  and  manacled  to  another  person, 
although  he  had  heen  charged  with  the  crime  jointly  with 
the  accused  and  had  heen  found  guilty  upon  a  prior  and 
separate  trial. — Id 47 

7.  Record  on  Appeal  —  Recital  0%  to  Swearing  of  Jury.  The  record 
on  appeal  sufficiently  shows  that  the  jury  in  a  criminal  case 
was  properly  sworn,  when  it  sets  out  that  **  the  jury  was 
sworn  to  try  the  cause  well  and  truly,''  as  it  is  not  necessary 
that  the  record  contain  the  language  of  the  oath  for  the  pur- 
pose of  showing  conformity  to  the  language  of  the  statute. 

— State  V.  Barkuloo 141 

8.  Same  —  Recital  as  to  Bailiff.  The  statement  in  the  record 
on  appeal  of  a  criminal  case  that  the  jury  retired  in  charge 
of  a  sworn  hail  iff  is  sufficient  to  show  that  the  bailiff  was 
duly  sworn. — Id 141 

9.  Separation  of  Jury.  A  jury  in  a  criminal  case  cannot,  after 
agreeing  upon  a  verdict,  separate  before  its  return  into 
court. — Id 141 

10.  Confessions— Admissibility.  Where  separate  trials  have 
been  awarded  two  defendants  jointly  charged  with  the  com- 
mission of  a  crime,  the  confession  of  one  of  them  is  inad- 
missible in  evidence  against  the  other,  when  the  latter  was 
in  custody  and  foiced  by  the  officers  in  charge  to  listen, 
against  his  will,  and  there  was  no  acquiescence  on  his  part 
to  the  confession  of  his  alleged  confederate. — Stcue  v.  McCul- 
lum 3W 

11.  Same —  Unlavful  Means  of  Forcing  Confessions.  A  confes- 
sion extorted  from  an  accused  person  by  keeping  him  in  a 
dark  cell  until  he  is  thereby  induced  to  make  a  confesaion 
is  not  admissible  in  evidence,  under  Code  Proo.,  ^  1308  (Bal. 
Code,  §  6942),  making  confessions  under  inducement  admiss- 
ible, **  except  when  made  under  the  influence  of  fear  pro- 
duced by  threats."— Id 3W 

12.  Appeal  hy  State.  An  order  of  the  court  in  a  criminal  pros- 
ecution withdrawing  the  case  from  the  jury  at  the  close  of 
the  state's  case,  and  discharging  the  defendant,  is  a  judg- 
ment on  the  merits  of  the  case,  and  is  not  appealable  by 
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the  state,  under  Laws  1893,  p.  120,  §  1,  subd.  7  (Bal.  Code, 
^  6500),  which  provides  that  an  appeal  shall  not  be  allowed 
to  the  state  in  any  criminal  action  except  for  some  material 
error  in  law  not  affecting  the  acquittal  of  a  prisoner  on  the 
merits.  —  State  v.  Hubbell 482 

13.  Former  Jeopardy.  A  defendant  has  been  once  in  jeopardy 
and  cannot  be  tried  again  for  the  same  offense,  when  he 
has  been  arraigned  upon  an  information  sufficiently  charg- 
ing the  crime  of  which  he  is  accused,  a  lawful  jury  has  been 
impaneled  and  sworn,  and  a  court  of  competent  jurisdiction 
has  ordered  the  discharge  of  the  accused  at  the  close  of  the 
case  made  by  the  state.  —  Id 482 

14.  Evidence — Admisnon  of  Plan  of  Scene.  The  admission  in 
evidence  of  a  plan  of  the  scene  of  an  alleged  crime,  which 
does  not  purx>ort  to  accurately  describe  the  premises,  is  not 
error  when  it  is  received  only  for  the  purpose  of  enabling  a 
witness  to  illustrate  his  testimony,  and  the  court  by  a 
special  instruction  limits  the  jury's  consideration  of  it  to 
that  purpose  alone.  —  State  v.  Hunter 670 

15.  Same  —  Testimony  of  Witness  Not  Named  on  Information  — 
Effect.  The  admission  in  evidence,  over  objection,  of  the 
testimony  of  a  witness  whose  name  is  incorrectly  indorsed 
on  the  information  is  not  error,  when  no  application  is 
made  by  the  defendant  for  continuance  on  the  ground  that 
the  name  of  the  witness  does  not  appear  upon  the  informa-  . 
tion.  —Id 670 

16.  Same  —  Depositions.  In  a  criminal  trial,  the  deposition  of  a 
sick  and  absent  witness  is  inadmissible  in  evidence.  Id 670 

17.  View  of  Premises.  The  refusal  of  the  court  to  direct  a  view 
of  the  premises  by  the  jury  is  not  error,  when  there  is  no 
showing  of  an  abuse  of  the  discretion  given  the  trial  judge 
in  such  matters  by  the  provisions  of  Code  Proc,  ^  1312  (Bal. 
Code,  §  6948).— 7d 670 

18.  Hearsay.  The  testimony  of  witnesses  that  they  had  heard 
a  person,  who  at  the  time  of  trial  was  absent  from  the  state, 
say  that  he  had  made  certain  footprints  found  near  the 
scene  of  an  assault,  and  which  the  state  were  attempting  to 
prove  were  made  by  the  accused,  is  inadmissible  as  hearsay. 

—  Id 670 

19.  New  Trial — Misconduct  of  Jury.  The  denial  of  a  new  trial 
on  the  ground  that  a  member  of  the  jury  had  conversed 
with  a  third  person  contrary  to  the  instructions  of  the  court 
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was  not  error,  though  the  charKe  was  supported  by  affidavit, 
when  there  were  affidavits  to  the  contrary  from  bailiff  and 
jurors,  and  when  there  was  no  showing  as  to  the  subject  of 
the  conversation.  — Id 670 

20.  Sa7ne  —  Surprise,  The  defendant  in  a  criminal  case  is  not 
entitled  to  a  new  trial  on  the  ground  of  surprise,  owing  to 
the  introduction  in  evidence  by  the  state  of  a  shirt  as  be- 
longing  to  him,  and  whose  ownership  he  denied,  when  such 
shirt  had  been  produced  by  the  prosecution  upon  his  pre- 
liminary examination  before  a  magistrate. — Id 670 

21.  Same  —  Newly  Discovered  Evidence.  Where  several  wit- 
nesses had  testified  that  a  certain  shirt  did  not  belong  to 
the  defendant,  but  to  another  person,  newly  discovered  tes- 
timony -that  the  mother  and  sister  of  the  latter  person 
would  testify  that  they  made  the  shirt  for  him  is  merely 
cumulative,  and  insufficient  ground  for  the  awarding  of  a 
new  trial,  —  Id 670 

See  Forgkry;    HoMicms;    Larceny;    Municipal  Cor- 
porations, 23;  Rap£;  Seduction. 

DAMAGES.     See  Limitation  of  Actions,  4;  Trlegraphs  and 
Tklbphones,  1. 

DEEDS. 

Delivery  —  Evidence  of.  The  recording  of  a  deed  which  im- 
poses an  obligation  upon  the  grantee  to  assume  and  pay  a 
pre-existing  mortgage,  is  not  prima  facie  evidence  of  the 
delivery  and  acceptance  of  the  deed.  —  Kellogg  v.  Cook 516 

DEPOSITIONS.    See  Criminal  Law,  16. 

DISMISSAL  AND  NON-SUIT. 

Non-suit  —  Sufficiency  of  Complaint  —  Defects  Cured  by  Proof. 
A  motion  for  non  suit  on  the  ground  that  the  complaint 
failed  to  state  a  cause  of  action  was  properly  denied,  where 
there  was  no  demurrer  and  the  defect  had  been  cured  by 
the  admission  of  proof  without  objection. —  StaUt  ex  reL 
Jenkins  v.  Equitable  Indemnity  Association 514 

DIVORCE. 

Support  of  Minor  Child — Action  by  Divorced  Wife.  A  divorced 
wife  may  maintain  an  action  against  her  former  husband 
for  the  maintenance  of  their  minor  child,  whose  custody 
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had  been  awarded  to  her  by  the  decree  of  divorce,  when  it 
appears  that  there  was  a  finding  in  the  action  for  divorce 
that  neither  party  had  any  property,  and  the  decree  made 
no  provision  concerning  alimony  nor  the  maintenance  of 
the  child.  —  Gibson  v.  Gibson 489 

See  Appeal,  86. 

EMINENT  DOMAIN. 

Interest  Appropriated — Rights  of  Lienors  in  Damages  Awarded, 
Under  the  statutes  of  this  state,  the  decree  of  appropria- 
tion awarding  damages  in  condemnation  proceedings  is  for 
an  interest  in  the  land  taken,  and  the  holders  of  mortgage 
and  judgment  liens  on  such  land  at  the  time  of  its  appro- 
priation are  entitled  to  share  in  the  damages  awarded  to 
the  extent  and  according  to  the  priority  of  their  liens.  — 
Yakima  Water,  Light  <Jt  Power  Co.  v,  Hathaway 377 

EQUITY.    See  Judgment,  11 ;  States  and  State  Officebs,  5. 

ESTOPPEL.    See  Arbitration  and  Award,  2;  Judgment,  8; 
Process,  1. 

EVIDENCE. 

1.  Parol  Testimony  to  Establish  Agency,  An  agent  who  exe- 
cutes a  promissory  note  in  his  own  name,  with  nothing  on 
the  face  of  the  instrument  disclosing  his  agency,  cannot 
introduce  parol  evidence  to  exonerate  himself  from  liability 
on  the  ground  that  the  note  was  executed  in  behalf  of  his 
principal,  and  that  the  payee  was  aware  of  the  relation  of 
the  parties  and  of  the  intent  with  which  the  instrument 
was  executed. — Shuey  v.  Adair 188 

2.  Books  of  Account.  Books  of  account  made  up  at  the  end  of 
each  month  from  data  collected  from  various  sources,  and 
not  from  the  personal  knowledge  of  the  person  making  the 
entries,  are  not  admissible  in  evidence  for  the  purpose  of 
establishing  an  account  charged  up  against  defendant. — 
Union  Electric  Co.  v.  Seattle  Theatre  Co. 213 

3.  Opinion  Evidence  —  Admissibility.  In  an  action  for  damages 
for  failure  to  deliver  a  telephone  message  to  a  witness  to  be 
present  at  a  pending  trial,  the  testimony  of  an  attorney  in 
such  former  action  as  to  the  importance  of  such  witness  and 
that  his  presence  and  testimony  would  have  produced  a 
different  result  in  such  trial  is  inadmissible. — Martin  v. 
Sunset  Telephone  <k  Telegraph  Co 260 


718  INDEX— Vol.  18. 


EVIDENCE— Continued. 

4.  Hearsay —  Contents  of  Letters  Between  Third  Parties.  Testi- 
mony by  a  witness  as  to  the  contents  of  a  letter  written  by 
one  person  to  another  and  which  he  had  seen  is  inadmissi- 
ble on  the  ground  of  being  hearsay  evidence. — Id 260 

6.  Evidence  in  Former  Trial.  The  testimony  of  a  third  person 
as  to  what  a  party  to  the  action  testified  to  in  another  pro- 
ceeding is  admissible,  even  if  the  party  himself  is  within 
the  jurisdiction  of  the  court  and  capable  of  testifying  to 
what  he  swore  toon  the  former  trial. — Kellogg  v.  Scheuerman.  293 

6.  Same  —  Stenographer's  Notes.  While  a  stenographer  who 
took  notes  of  evidence  in  a  former  trial  may  testify  in 
another  action  concerning  the  testimony  of  a  witness  or 
party  in  such  former  trial,  and  may  refresh  his  memory 
by  reference  to  his  shorthand  notes,  it  is  not  admissible  for 
him  to  read  directly  from  his  notes  to  the  court  or  jury. — Id  293 

7.  Documentary  Evidence  —  Public  Acts.  The  report  of  the 
finance  committee  of  a  city  council,  which  by  charter  is 
charged  with  the  duty  of  examining  the  bookstand  accounts 
of  the  city  treasurer  and  comptroller  and  ascertaining  the 
amount  of  c&Bh  on  hand,  is,  after  adoption  by  the  city 
council,  competent  evidence  as  to  the  state  of  the  city  funds 
for  the  period  covered  by  the  report. — Bardsley  v.  Sternberg.  612 

8.  Judicial  Notice  —  Location  of  Toivns.  Courts  will  not  take 
judicial  notice  of  the  banking  facilities  of  a  town  or  mining 
camp,  but  may  properly  take  notice  of  the  relative  loca- 
tions of  the  towns  in  the  state.  —  Bartholomew  v.  First 
National  Bank 683 

9.  Varying  Contract  by  Parol  —  Receipts.  A  receipt  for  money 
does  not  fall  within  the  rule  that  written  contracts  cannot 
be  varied  or  contradicted  by  parol,  and  its  terms  are  always 
open  to  explanations,  and  even  contradiction. — Alien  v. 
Tacoma  Mill  Co 216 

See  Appeal,  29;  Criminal  Law,  10,  11,  14-16,  18; 
Fraudulent  Conveyances,  2;  Homicide,  3;  Mali- 
cious Prosrcution,  1-3;  Mobtqagbs,  5,  6,  8;  Munic- 
ipal Corporations,  13-16;  Rnpe.  1,  2. 

EXECUTION. 

1.  Supplementary  Proceedings  —  When  Authorized.  The  return 
of  an  execution  unsatisfied  is  sufficient  to  authorize  a  resort 
to  proceedings  supplementary  to  execution. — KUpsch  v.  Don- 
ald   150 
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2.  Same — Sufficiency  of  Showing.  Where  the  judgment  credit- 
or's affidavit  alleges  that  an  execution  upon  a  judgment 
against  defendant  has  been  returned  nulla  bona,  and  that 
defendant  has  personal  property  which  he  refuses  to  apply 
in  satisfaction  of  the  judgment  but  that  he  secretes  same  and 
withholds  it  from  execution,  the  affdavit  states  facts  suffi- 
cient to  authorize  the  court  to  require  defendant  to  appear 
for  examination  concerning  the  allegations  of  the  affidavit. 

Id 150 

3.  Sajfie  — Order  for  Delivery  of  Personal  Property.  Where  it  ap- 
pears from  examination  of  defendant  in  proceedings  supple- 
mentary to  execution  that  he  has  personal  property  which 
he  has  withheld  from  execution,  the  court  is'warranted  in 
ordering  him  to  turn  over  such  property  to  the  sheriff  for 
sale.— /d 150 

4.  Sale — Right  of  Purchaser  to  Rents,  A  sale  of  real  property 
on  execution  does  not  entitle  the  purchaser  to  the  possession 
nor  to  the  profits  during  the  year  of  redemption,  where  the 
judgment  debtor  has  made  a  bona  fide  assignment  of  a  lease 
of  the  premises  prior  to  the  date  of  the  execution  sale. 
Griffith  V.  Burlingame 429 

5.  Execution  Sales — Reversal  oj  Judgment — Bona  Fide  Pur- 
chaser. The  title  acquired  by  a  judgment  creditor  upon  the 
purchase  by  him  of  the  debtor's  real  property  at  execution 
sale  is  subject  to  defeasance  upon  the  subsequent  reversal  of 
the  judgment,  and  a  grantee  of  the  judgment  creditor, 
though  not  a  party  to  the  action  and  in  ignorance  of  the  de- 
fect, does  not  occupy  the  position  of  an  innocent  purchaser 
in  good  faith,  and  consequently  acquires  no  greater  right  by 
a  conveyance  from  the  judgment  creditor  than  the  latter 
had. — Singly  v.  Warren 434 

6.  Confirmation  of  Sale — Objections.  Under  Code  Proc,  J  508, 
providing  that  plaintiff  shall  be  entitled  to  an  order  confirm- 
ing a  sale  upon  execution  at  the  term  of  court  next  follow- 
ing the  return  of  the  execution,  or  if  it  be  returned  in  term 
time,  then  at  such  term,  unless  the  judgment  debtor  shall 
file  objections  thereto  ten  days  before  such  term,  or  if  the 
writ  be  returned  in  term  time,  then  five  days  after  the  re- 
turn thereof,  objections  to  confirmation  which  were  filed 
more  than  a  year  after  the  return  should  be  stricken  on  mo- 
tion of  plaintiff. — Krutz  v.  Batts 460 

7.  Same.  Objections  to  the  confirmation  of  a  sale  upon  execu- 
tion can,  under  Code  Proc. ,  §  508,  go  only  to  matters  concern- 
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ing  the  irregularity  of  the  sale,  and  cannot  relate  to  the 
jarisdiction  of  the  court  in  rendering  the  judgment. — Id 460 

See  MoKTOAGEs,  1,  9-13. 

EXECUTORS  AND  ADMINISTRATORS. 

^  1.  AUoivance  to  Surviving  Wife  —  Interest  in  Community  Prop- 
erty. Upon  the  dissolution  of  the  community  by  the  death 
of  the  wife,  the  remarriage  and  death  of  the  husband,  pend- 
ing administration  upon  the  community  estate,  will  not 
create  a  charge  in  favor  of  his  second  wife  upon  his  interest 
in  the  community  property,  which  would  be  superior  either 
to  the  claims  of  community  creditors  or  to  the  rights  of 
heirs  and  devisee's  in  the  first  wife's  one-half  interest. — In 
re  Cannon^s  Estate 101 

2.  Compensation  —  Ascertainment  of  Value  of  Real  Estate. 
Where  the  appraised  value  of  a  decedent's  estate  is  dis- 
puted as  not  being  the  real  value  at  the  time  of  final  settle- 
ment, the  court  is  authorized  to  examine  witnesses  as  to  the 
real  value,  for  the  purpose  of  obtaining  a  basis  upon  which 
to  fix  the  executor's  compensation. — In  re  Smith's  Estate. . .  129 

8.  Same  —  Construction  of  Will.  Under  a  will  directing  that 
**  for  the  purpose  of  settling  my  estate  my  executors  shall 
be  deemed  executors,  and,  for  the  purpose  of  managing  my 
estate  .  .  .  and  of  investing  the  income  .  .  .  and 
increasing  the  capital  of  my  estate,  they  'shall  be  deemed 
trustees  and  shall  be  entitled  to  just  compensation  for  their 
services,"  the  provision  for  compensation  relates  to  the 
settlement  as  well  as  to  the  management  of  the  estate,  and, 
if  not  renounced  by  the  executors,  would  govern  in  making 
allowance  for  their  compensation  rather  than  the  statutory 
provisions  on  the  subject  of  commissions  to  executors. — Id.  129 

4.  Presentation  of  Claims  Before  Action.  Presentation  of  a 
claim  against  a  decedent's  estate  to  the  executor  or  admin- 
istrator thereof  is  necessary  before  action  on  the  claim, 
under  Code  Proc.,  §986  (Bal.  Code,  §6235),  although  the 
notice  to  creditors  to  present  claims  required  of  the  executor 
by  Code  Proc,  §977  (Bal.  Code,  §622d),  may  never  have 
been  published. — McFarland  v.  Fairlamb 601 

5.  Same.  The  presentation  to  the  executor  or  administrator 
of  the  original  instrument  in  writing  as  a  claim  against  the 
decedent's  estate  is  unnecessary  unless  required  by  such 
personal  representative,  but  the  presentation  of  an  afi&davit 
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setting  forth  the  claim  and  a  copy  of  the  instrament  is  a 
sufficient  compliance  with  the  provisions  of  Code  Proc., 
$  080  (Bal.  Code,  ^  6229),  in  case  the  executor  or  adminis- 
trator does  not  require  satisfactory  vouchers  to  be  produced 
in  support  of  the  claim. — Id 601 

See  Appeal,  10,  11. 

EXEMPTIONS. 

1.  Property  Exempt.  Where  tools  and  implements  useful  in 
logging  operations  are,  from  the  nature  of  the  country, 
necessary  articles  in  farming,  clearing  and  improving 
farms,  they  may  be  claimed  as  exempt  under  the  exemx>- 
tions  allowed  farmers,  although  having  been  used  also  in 
the  logging  business.  —  Statey  ex  rel.  Achey  v.  Creech 186 

2.  Right  of  Deserted  Wife  to  Enforce  Exemptions,  Mandamus 
will  lie  against  a  sheriff,  at  the  suit  of  a  wife,  either  in  case 
of  abandonment  by  her  husband  or  in  his  absence,  to  com- 
pel the  sheriff,  who  has  levied  upon  community  property, 
to  set  aside  that  portion  which  is  exempt  by  statute  from 
execution. — Id 186 

FORCIBLE  ENTHY  AND  DETAINER. 

1.  Unlawful  Detainer  —  Liability  on  Bond  Staying  Restitution 
— Release  of  Sureties  by  Giving  Supersedeas  Bond.  The  bond 
given  by  defendants  in  an  action  of  unlawful  detainer,  for 
the  purpose  of  staying  the  execution  of  a  provisional  writ 
of  restitution  against  them,  is  not  superseded  and  rendered 
nugatory  by  a  subsequent  supersedeas  bond  given  by  defend- 
ants on  appeal  from  a  judgment  against  them.  —  Lowman 

V.  West 233 

2.  Same  —  By  Amendment  of  the  Complaint.  An  amendment  of 
the  complaint  in  an  action  of  unlawful  detainer,  subsequent 
to  the  giving  of  a  bond  to  stay  restitution  pending  the  action, 
will  not  release  the  sureties  upon  the  bond,  when  the 
amendment  in  nowise  prejudices  the  sureties,  and  is  made 
for  the  purpose  of  correcting  an  imperfection  in  the  plead- 
ing, without  changing  the  cause  of  action  or  introducing  a 

new  one. — Id 238 

• 

3.  Same — By  Giving  Additional  Security,  The  giving  by  de- 
fendants in  an  action  of  unlawful  detainer  of  a  second  bond 
to  stay  restitution  will  not  operate  as  a  release  of  the  sure- 
ties upon  a  prior  bond,  when  such  second  bond  is  given  for 

46— 18  WASH. 
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the  purpose  of  additional  security,  and  is  ordered  under  the 
statutory  provision  permitting  the  court  to  increase  the 
security  required  of  defendants  who  remain  in  possession 
pending  the  action.  —  Id 233 

FORGERY. 

1.  Auditor's  Warrant  —  Indorsement.  Falsely  writing  the  name 
of  the  payee  of  a  county  warrant  upon  the  back  of  the  war- 
rant as  an  indorsement  constitutes  the  crime  of  forgery, 
under  Penal  Code,  §63  (Bal.  Code,  §7128),  which  provides 
that  *  *  Every  x>er8on  who  shall  falsely  make,  .  .  .  alter, 
forge  or  counterfeit  .  •  .  any  writing  obligatory,  .  .  . 
auditor's  warrant  .  .  .  county  order  .  .  .  or  assign- 
ment of  any  writing  obligatory  .  .  .  or  any  other  instru- 
ment in  writing  .  .  .  with  intent  to  defraud  .  .  . 
shall  be  deemed  guilty  of  forgery.'* — StcUe  v.  Barkuloo 52 

2.  Same  —  Falsely  Uttering.  Uttering  or  publishing  as  true 
any  such  instrument,  knowing  the  same  to  be  false  or  forged, 
with  intent  to  defraud,  is  also  forgery. — Id 52 

FRAUD. 

1.  Evidence  of.  Fraud  cannot  be  established  by  mere  proof  of 
negligence  or  failure  to  perform  a  duty,  although  such  fail- 
ure may  be  sufficient  to  establish  a  liability. — Spokane  v. 
Amsterdamsch  Trustees  Kantoor  81 

2.  Recitals  in  Bill  of  Sale  Enabling  Agent  to  Defraud  Principal 
—  Intent.  The  fact  that  a  party  dealing  with  an  agent  recites 
a  false  consideration  in  a  contract  for  the  sale  of  goods, 
thereby  enabling  the  agent  to  defraud  his  principal  as  to  the 
price  paid,  will  not  render  such  third  party  liable  to  the 
principal  for  damages,  if  the  false  representation  was  not 
made  for  the  purpose  of  enabling  the  agent  to  deceive  his 
principal  nor  for  the  purpose  of  inducing  the  principal  to 
act  upon  such  representation  to  his  detriment. — Thorp  t. 
Smith 277 

FRAUDULENT  CONVEYANCES. 

1.  Insolvent  Corporation — lUegalPreference.  Although  a  mort- 
gage is  given  by  an  insolvent  corporation  to  a  creditor,  who 
has  knowledge  of  its  insolvency,  with  the  intention  and 
expectation  that  the  corporation  will,  by  means  of  an  exten- 
sion of  time  of  payment  thus  secured,  be  enabled  to  con- 
tinue business  and  eventually  pay  off  its  indebtedness,  the 
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mortgage  constitutes  a  preference  voidable  at  the  instance 
of  either  existing  or  subsequent  creditors,  under  the  rule 
that  the  property  of  an  insolvent  corporation  is  a  trust  fund 
for  the  benefit  of  all  creditors  — Cook  v.  Moody 114 

2.  Action  to  Set  Aside  —  Evidence.  Where  collusion  between  a 
vendor  and  vendee  for  the  purpose  of  defrauding  the  form- 
er's creditors  is  charged,  declarations  of  the  vendor  in 
regard  to  the  property,  which  remained  in  his  possession, 
made  subsequent  to  the  alleged  sale,  are  admissible  in  evi- 
dence for  the  purpose  of  establishing  the  vendee's  partici- 
pation in  the  fraud  charged. — Anderson  v.  White 658 

GARNISHMENT. 

Property  in  Hands  of  Leasee  Under  Unexpired  Lease.  Under 
the  garnishment  act  of  1893  (Bal.  Code,  H  ^390^415),  per- 
sonal property  of  a  debtor  held  under  a  bona  fide  lease  by  a 
third  party  cannot  be  garnished  during  the  existence  of  a 
lease.  — Drake  v.  Catlin 316 

See  AssioNMBNT  fob  Benefit  of  Creditors,  4. 

GUARDIAN  AND  WARD. 

Action  for  Accounting — Stale  Claim,  A  claim  by  a  ward  that 
her  guardian  had  appropriated  the  proceeds  of  a  sale  of  her 
lands  some  forty  years  before  and  had  never  made  any 
accounting  to  her  therefor,  constitutes  too  stale  a  demand 
for  her  to  enforce  against  her  guardian's  estate  by  action 
brought  thirty  years  after  she  arrived  of  age,  and  after  she 
had  knowledge  of  facts  at  the  date  of  her  majority  which 
should  have  put  her  on  inquiry  as  to  her  rights. —  Wickham 
V.  Sprague 466 

See  Limitation  of  Actions,  3. 

HOMICIDE. 

1.  Instructions — Distinction  in  Degrees.  In  a  prosecution  for 
homicide,  an  inatruction  does  not  sufficiently  point  out  the 
distinction  between  murder  in  the  first  and  second  degrees, 
nor  correctly  define  the  element  of  deliberation  and  pre- 
meditation, when  it  charges  the  jury  that  ''as  to  the  length 
of  time  necessary  for  deliberation  and  premeditation,  you 
are  instructed  that  no  appreciable  space  of  time  need  elapee 
between  the  forming  of  such  intent  and  the  infliction  of  the 
fatal  wound ;  all  that  is  necessary  is,  that  the  deliberate  and 
premeditated  intent  be  formed  before  the  fatal  wound  is  in- 
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flicted.  It  matters  uot  if  the  wound  be  inflicted  immediately 
after  the  forming  of  the  intent.  The  forming  of  the  deliber- 
ate and  premeditated  intent,  and  the  inflicting  of  the  mortal 
wound,  may  follow  each  other  as  rapidly  as  successive 
thoughts  of  the  mind.'* — State  v.  Moody 165 

2.  Dying  Declaration.  A  statement  in  a  dying  declaration  that 
the  accused  had  made  prior  threats  against  deceased  are  in- 
admissible in  evidence,  being  no  part  of  the  res  gestae. — Id.  165 

8.  Same — Threats — Instrttctions  as  to.  The  refusal  of  the  court 
to  instruct  that  the  portion  of  a  dying  declaraiton  showing 
prior  threats  by  the  accused  should  be  disregarded  was  preju- 
dicial error,  and  cannot  be  presumed  harmless  from  the  fact 
that  it  was  cumulative  and  merely  corroborative  of  the  testi- 
mony of  another  witness. — Id 165 

4.  Same — Admission  of  Declaration  to  Jury  Room.  Upon  a  trial 
for  homicide,  it  is  error  to  permit  the  dying  declaration  of 
deceased  to  go  to  the  jury  room  for  investigation  by  the  jury, 
on  the  same  principle  that  witnesses  and  depositions  are  ex- 
cluded from  the  jury  room. — Id 165 

HUSBAND  AND  WIFE. 

1.  Community  Property.  Although  property  acquired  subse- 
quent to  marriage  in  the  conduct  of  business  by  either 
spouse  raises  a  presumption  in  favor  of  its  being  com- 
munity properly,  such  presumption  is  rebuttable. — Brook- 
man  V.  State  Ins.  Co 306 

2.  Married  Women  —  Separate  Property.  Under  the  statutes  of 
this  state  (Bal.  Code,  §  ^  450i-4504),  a  married  woman  has 
the  right  to  lease  a  farm  and  prosecute  the  business  of  farm- 
ing as  her  separate  business,  entitling  her  to  the  products 
and  increase  of  the;f>usines6  as  her  separate  property. — Id .  306 

3.  Community  Debts  —  Judgments  for.  A  judgment  creditor 
has  a  right  to  have  it  judicially  appear  that  bis  judgment  is 
a  community  debt,  although  it  may  .be  true  that  com- 
munity property  is  prima  facie  liable  for  a  debt  contracted 
by  the  husband. — Allen  v.  Chambers 341 

4.  Community  Property  —  Rights  of  Surviving  Spouse —  Vested 
Rights.  Under  the  established  rule  of  law  and  of  property 
in  this  state,  upon  the  death  of  one  spouse,  leaving  legiti-  - 
mate  issue  living,  one-half  of  the  community  property 
descends  to  such  issue  and  does  not  vest  in  the  other  spouse 
by  right  of  survivorship. —  Warburton  v.  White 511 
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5.  Same.  The  porchase  by  the  husband  in  his  own  name  of 
real  property  with  community  funds,  while  Laws  1876|  p.  53, 
giving  the  surviving  spouse  the  whole  of  the  community 
property,  and  Laws  1873,  p.  450,  giving  the  husband  the 
management  and  disposition  of  community  property,  were 
in  force,  would  not  give  the  husband  such  a  vested  right  of 
survivorship  in  the  realty,  in  its  nature  proprietary  and  con- 
tractual, as  to  be  beyond  the  power  of  the  legislature  to 
impair  by  subsequent  legislation.— /d 511 

6.  Same,  Section  2  of  the  act  of  1875  (Laws  1875,  p.  53),  giv- 
ing the  surviving  spouse  a  right  of  survivorship  in  com- 
munity property  cannot  be  held  as  conferring  a  vested  right, 
since  to  that  extent  it  would  be  unconstitutional  as  not 
being  embraced  in  the  title  of  the  act,  which  was  one  ''to 
regulate  the  descent  of  real  estate  and  the  distribution  of 
personal  property.'* — Id 611 

See    Divorce  ;    Executors    and    Administrators,    1 ; 
Exemptions,  2. 

INJUNOTION. 

1.  Right  to  in  Actions  Involving  Title  to  Realty.  Where  an 
action  involves  title  to  real  estate  in  the  possession  of  defend- 
ant under  claim  of  title,  and  a  lis  pendens  notice  has  been 
filed  by  plaintiff  at  the  time  of  commencing  the  action, 
plaintiff'  is  not  entitled  to  an  injunction  against  defendant 
to  restrain  a  transfer  of  the  property  pending  the  suit. — 
Spokane  r.  Amsterdamsch  Trustees  Kantoor 81 

2.  Same.  In  such  a  case,  even  if  the  filing  of  a  lis  pendens 
notice  would  not  operate  as  a  complete  protection  of  the 
rights  of  plaintiff,  he  would  not  be  entitled  to  an  injunc- 
tion, unless  he  could  show  by  proof  that  defendant  was 
threatening  to  transfer,  or  in  some  way  interfere  with,  the 
title  to  the  property,  or  inflict  some  irreparable  injury 
thereto. — Id 81 

INSOLVENCY.    See  Assignment  for  Benefit  of  Oredtors: 
Fraudulent  Conveyances,  1;  Insurance. 

INSPECTION. 

* 

Grain  Inspection  —  Construction  of  Statute.  The  act  of  March 
19,  1895  (Laws  1895.  p.  253,  Bal.  Code.  §§2868-2909),  provid- 
ing for  the  inspection  of  grain  by  a  state  grain  inspector, 
contemplates  only  such  grain  as  is  received  at  designated 
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points  for  milling  or  export,  and  does  not  require  inspection 
of  grain  shipped  for  any  other  purpose  to  any  point  within 
the  state. —  Wright  v.  Lilly y  Bogardus  ds  Co 77 

INSTRUCTIONS.    See  Afpkal,  28,37;   Homicide,  1,3;   Nkg- 
LiOBNCB ;  Rape,  4. 

INSURANCE. 

Insolvency  of  Insurance  Company — Dissolulion  at  Suit  of  State* 
Where  it  appears  that  the  available  assets  of  a  domestic 
insurance  corporation  consisted  only  of  certain  demand 
notes  executed  by  its  officers  and  $1.40  m  cash,  that  there 
were  unadjusted  losses  aggregating  between  twelve  and 
thirteen  hundred  dollars,  on  which  there  was  an  admitted 
liability  of  $960,  and  that  the  company  relied  upon  the  pay- 
ment of  quarterly  dues  by  its  policy  holders  to  meet  such 
liabilities  and  to  pay  its  current  expenses,  a  finding  that 
the  company  was  insolvent,  and  a  judgment  decreeing  its 
dissolution  and  appointing  a  receiver  to  wind  up  its  affairs, 
is  warranted  by  the  evidence. — State,  ex  rel.  Jenkins  v.  Equi- 
table Indemnity  Ass^n 514 

INTEREST. 

1.  Rate  in  Absence  of  Agreement,  A  default  judgment  awarding 
interest  at  the  rate  of  ten  per  cent,  is  erroneous,  when  the 
complaint  contains  no  allegation  of  an  agreement  as  to  the 
rate  of  interest.  —  Titus  v.  Larsen 145 

2.  Note  Given  for  Stock  Subscriptions.  Interest  is  not  charge- 
able upon  a  promissory  note  given  in  payment  of  a  stock 
subscription,  although  payment  is  not  made  until  after  the 
date  named  in  the  note,  if  there  is  no  contract  to  pay  inter- 
est and  no  call  for  the  payment  of  stock  subscriptions  has 
been  made  by  the  corporation.  — Seattle  Trust  Co.  v.  Pitner.  401 

3.  Loans  by  Corporation  to  Stockholder — Interest  Cannot  Be  Off- 
set by  Undeclared  Dividends,  Interest  is  chai^geable  upon  a 
loan  of  cash  by  a  corporation  to  a  stockholder,  although 
there  may  be  in  the  corporate  treasury  at  the  time  funds  in 
the  nature  of  undeclared  dividends  more  than  enough  to 
offset  the  sum  due  upon  the  loan.  —  Id 401 

JUDGES. 

Change  in  Judges — Authority  of  Successor  to  Sign  Judgment  Ren' 
dered  by  Predecessor.  Where  an  order  made  by  a  judge  on 
the  trial  of  a  cause  disposes  of  all  of  the  issues,  his  successor 
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has  jurisdiction  to  Bign  the  necesBary  judgment  to  be  entered 
therein,  as  such  act  is  a  purely  formal  matter  not  involvibg 
the  exercise  of  any  discretion  and  does  not  fall  under  the 
prohibition  of  Laws  of  1893,  p.  63  (Bal.  Code.  ( ^  4697),  which 
forbids  a  jndge  to  act  in  a  case  "when  he  was  not  present  and 
sitting  as  a  member  of  the  court  at  the  hearing  of  a  matter 
submitted  for  its  decision.'* — Hazard  v,  McAndrews 392 

JUDGMENT. 

1.  Res  Judicata — Matters  Concluded.  In  an  action  by  the 
lessor  for  damages  for  breach  of  the  conditions  of  a  lease, 
the  defendant  is  entitled  to  plead  and  prove  as  res  judicata 
the  judgment  in  a  former  action  which  was  founded  on  the 
same  breach,  although  the  prior  action  sought  a  cancella- 
tion of  the  lease,  as  well  as  damages,  when  the  evidence 
necessary  to  sustain  the  present  action  is  the  same  as  would 
have  been  required  to  sustain  the  former  one. — Bruce  v. 
Foley 96 

2.  Same.  There  being  but  one  form  of  action  in  this  state, 
the  fact  that  a  prior  action  of  equitable  cognizance  had  been 
adjudged  against  plaintiff  would  not  preclude  defendant 
from  pleading  res  judicata  to  a  second  action  founded  on  a 
claim  for  damages,  when  the  two  actions  involve  the  same 
subject  matter  and  require  the  same  evidence. — Id 96 

3.  Same — Evidence.  When  the  record  of  a  former  proceeding 
which  has  been  decided  upon  the  merits  is  received  in  evi- 
dence without  objection  thereto,  although  not  pleaded,  and 
the  identity  of  the  causes  of  action  and  the  parties  is  estab- 
lished, it  is  not  merely  to  be  received  as  evidence  of  a  fact 
but  constitutes  in  law  a  complete  bar  to  a  recovery  in  the 
later  action.— /d 96 

4.  Default  Judgment — Setting  Aside  —  Sufficiency  of  Shotving. 
A  default  judgment  should  be  set  aside  upon  application 
therefor  made  with  due  diligence  when  a  showing  is  made 
by  defendant  that  he  had  a  meritorious  defense,  either  in 
whole  or  in  part  to  the  action ;  that  he  had  employed  an 
attorney  to  apx)ear  and  defend,  but  that  owing  to  a  mistake 
on  the  part  of  the  defendant  as  to  time  of  service  upon  him, 
he  had  notified  his  attorney  that  service  was  one  day  later 
than  in  reality ;  that  service  had  been  had  upon  him  and  an 
attorney  employed  in  another  city  than  the  one  in  which 
the  action  was  instituted ;  that  neither  defendant  nor  his 
attorney  discovered  the  error  until  the  day  upon  which 
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plaintiff  was  entitled  to  a  default ;  and  that  an  attorney  was 
immediately  employed  'by  telegraph  in  the  city  where  the 
action  was  pending  to  secure  an  extension  of  time  for  appear- 
ance, and  that  due  effort  was  made  therefor  bat  that  default 
had  been  obtained  shortly  prior  thereto. — Tittu  v.  Larsen,  145 

5.  Rights  of  Parties  Under  Decree  —  Failure  to  Comply  WUh  its 
Conditions.    A  party  in  an  equity  proceeding,  who  refuses 

'  to  obey  provisions  of  the  decree  therein  favorable  to  his 
adversary,  cannot  require  the  court  to  enforce  other  pro- 
visions of  the  decree  which  are  in  his  own  favor. — Smith  v. 
Smith 158 

6.  Res  Judicata  —  Persons  Concluded.  In  an  action  between  a 
county  and  a  claimant  to  test  the  legalit}*  of  his  claim  the 
county  auditor  is  not  a  necessary  party,  and  he  cannot,  in  a 
subsequent  action  of  mandamus  to  compel  him  to  draw  a 
warrant  upon  the  judgmenf  'awarded  claimant  in  the  prior 
action,  set  up  the  defensej^t  it  is  not  binding  upon  him 
for  the  reason  that  he  was  not  a  party  thereto. — Stale,  ex  rel. 
CarUr  v.  Headlee ^ 220 

7.  Vacation  —  Renewal  of  Motion  for  on  Same  Grounds.  The 
action  of  the  superior  court  in  subsequently  vacating  a  judg- 
ment upon  a  second  motion  therefor,  based  upon  the  same 
grounds  and  the  same  showing  as  were  presented  upon  a 
prior  motion  to  vacate  which  had  been  refused,  will  not  be 
interfered  with  by  the  supreme  court,  when  it  appears  that 
the  action  of  the  court  in  the  first  instance  was  an  abuse  of 
discretion. — State,  ex  reU  Rncker  v.  Superior  Court,  .-v, 227 

8.  Res  Judicata  —  Estoppel  to  Maintain  Action  on  One  Theory 
After  Defeat  on  Another.  Where  a  plaintiff  has  been  non- 
suited in  an  action  against  defendant  brought  on  the  theory 
that  the  latter  was  liable  as  an  employer,  he  is  estopped 
from  bringing  a  subsequent  action  against  the  same  defen- 
dant on  the  theory  t]iat  he  was  liable  as  a  guarantor,  when 
plaintiff  in  the  first  action  expressly  admitted  that  defen- 
dant could  not  be  liable  in  the  latter  CKpauciiy. -^Russell  v. 
Blair f  S39 

9.  Vacation  of  Judgment  —  Diligence  of  Moving  Party.  Al- 
though the  receiver  of  an  insolvent  bank  may  have  had  no 
notice  of  the  pendency  of  a  suit  to  recover  judgment  on  a 
claim  rejected  by  him,  he  is  not  entitled  to  have  the  judg- 
ment Vacated  on  the  ground  of  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,  under  Code  Proc.,  §  221  (Bal. 
Code,  §  4053),  when  he  has  waited  for  more  than  a  year 
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with  knowledge  of  the  judgment  before  moving  the  court 
for  relief  against  it. — Denton  v.  Merchants  National  Bank. . . .  387 

10.  Same.  A  party  seeking  the  aid  of  a  court  of  equity  for  the 
vacation  of  a  judgment  after  the  period  allowed  by  statute 
for  correction  upon  motion  in  the  original  action,  must 
show  that  he  is  without  fault  or  negligence  in  not  having 
made  seasonable  application  under  the  provisions  of  the 
statute. — Long  v,  Eisenbeis 423 

11.  Reformation  of  Judgment — Equitable  Relief.  Equity  may  be 
invoked  for  the  correction  of  errors  in  entering  judgments 
which  are  in  the  nature  of  a  clerical  error,  but  not  for  the 
correction  of  such  errors  as  are  involved  in  the  express 
judgment  pronounced  by  the  court  in  the  exercise  of  its 
judicial  discretion. — Id 423 

12.  Same.  The  fact  that  the  findings  of  fact  and  conclusions  of 
law  warrant  a  decree  of  broader  scope  than  the  one  rend- 
ered will  not  warrant  the  interference  of  a  court  of  equity 
in  an  action  to  amend  the  decree,  when  the  original  plead- 
ings upon  which  the  findings  and  decree  are  based  are  not 
set  out,  so  as  to  show  the  character  of  the  relief  demanded 
and  the  defense  interposed  in  the  original  action. — Id 423 

13.  Collateral  Attack.  An  erroneous  judgment  is  not  subject  to 
collateral  attack,  when  the  court  has  jurisdiction  of  the  sub- 
ject matter  of  the  action  and  of  the  parties.— iTru^z  v.  Batts.  460 

li.  Action  on  Foreign  Judgment  —  Jurisdiction  Over  Defendant. 
In  an  action  upon  a  judgment  obtained  in  another  state, 
proof  of  jurisdiction  over  the  person  of  defendant  in  the 
former  action  is  inadmissible  where  the  judgment  roll  itself 
does  not  show  service  of  process  or  an  appearance  by  defen- 
fendant  in  the  action  in  which  the  judgment  had  been 
,  obtained. — Cunningham  v.  Spokane  Hydraulic  Co 524 

15.  Same  —  What  judgment  Roll  Must  Show  —  Evidence  of  Service. 
A  sheriff's  return  of  service  of  summons  reciting  merely 
that  he  personally  served  same  on  a  certain  individual,  ''as 
agent  of  the  defendant  corporation,''  is  insufficient  to  show 
jurisdiction  over  a  foreign  corporation,  when  the  statute 
provides  for  the  appointment  by  such  corporation  of  some 
person  residing  in  the  county  in  which  the  principal  place 
of  business  of  such  foreign  corporation  within  the  state  is 
conducted  upon  whom  process  may  be  served,  which 
appointment  must  be  filed  in  the  office  of  the  secretary  of 
«tate  and  of  the  clerk  of  the  court  for  such  county,  since  the 
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Bheriif' 8  return  mnst  describe  an  agent  within  the  meaninjt 

of  the  statnte,  where  words  of  description  are  employed 

therein.—- Jd 524 

• 

16.  Vacation  of^Orounds  for.  The  action  of  a  court  in  vacating 
its  judgment  is  erroneous,  when  the  only  ground  therefor 
was  that  it  had  not  come  into  possession  of  plaintiffs  brief 
prior  to  the  time  when  judgment  was  rendered.  —  States  tx 
rel,  Orady  v.  Lockhart 631 

See  Appeal,  2,  14 ;  CoNSTrruTioNAL  Law,  3 ;  Oountiks, 
4 ;  CouBTS,  1 ;  Criminal  Law,  12 ;  Eminent  Domain  ; 
Husband  and  W^fe,  3;  Interest,  1 ;  Judges;  Munic- 
ipal Corporations,  1-4;  Plbadino,  2;  Kbvirw,  Writ 
OF,  2. 

JURISDICTION.    See  Corporations,  5;  Execufjon,  7;  Judg- 
ment, 14,  15. 

JURY. 

Bias  of  Juror  — Impression  as  to  Ouilt  of  Accrued.  A  juror  is 
subject  to  challenge  for  actual  bias,  when  he  has  an  impres- 
sion as  to  the  guilt  of  the  accused  which  it  would  take  evi- 
dence to  remove,  and  when  he  does  not  feel  able  to  accord 
accused  the  presumption  of  innocence  until  his  guilt  is 
proven.  —  State  v.  Moody 165 

See  Criminal  Law,  2,  7,  9 ;  Homicide,  4. 

JUSTICE  OF  THE  PEACE.    See  Counties,  3,  o;  Mandamus, 
2;  Review,  Wrif  of,  2. 

LACHES.    See  Guardian  and  Ward. 

LANDLORD  AND  TENANT.  See  Al  ens. 

LARCENY. 

Larceny  of  Cattle — Sufficiency  of  Information,  An  information 
states  facts  sufficient  to  constitute  the  crime  of  cattle  steal- 
ing, when  it  alleges  that  defendant  ''at  the  county  of  Spokane 
and  State  of  Washington,  then  and  there  being,  did  then 
and  there,  unlawfully  and  feloniously  take,  steal,  carry  and 
drive  away  two  head  of  neat  cattle  then  and  there  being,  and 
which  said  two  head  of  neat  cattle  were  then  and  there  the 
property  of  and  belong  to  one  E.  L.  Wonch."— S/oie  r. 
Barkuloo 1*^ 
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LEVY.    See  Attachment,  2. 

LIENS.    See  Corporations,  1 ;  Logs  and  Logging,  2 ;  Mechan- 
ics'Liens;  Sales;  Vendor  and  Purchaser. 

LIMITATION  OF  ACTIONS. 

1.  Part  Payment — Indonement  on  Note.  An  indorsement  of  par- 
tial payment  made  by  the  payee  upon  the  back  of  a  promis- 
sory note  after  the  bar  of  the  statute  of  limitations  was 
complete,  is  inadmissible  in  evidence,  anless  it  is  shown  by 
other  evidence  that  soch  payment  had  actually  been  made 
or  that  the  payor  had  assented  to  the  indorsement. — Schlot- 
feldt  V,  Bull 64 

2.  Same — Book  Entries.  An  entry  by  a  creditor,  upon  his  own 
books,  of  an  alleged  payment  of  an  account  by  a  debtor,  is 
not  admissible,  in  a  suit  against  the  debtor,  to  remove  the 
bar  of  the  statute  of  limitations. — Id 64 

3.  Action  for  Fraud — Accrual  of  Cause.  After  a  ward  becomes 
of  age  she  stands  in  the  relation  of  a  creditor  of  her  guardian 
and  where  she  has  knowledge  after  majority  sufficient  to  put 
her  on  inquiry  as  to  whether  her  guardian  has  appropriated 
a  portion  of  her  property,  her  right  of  action  against  him  for 
fraud  would  accrue  from  the  date  of  such  knowledge,  and 
under  Code  Proc.,  ^  115  (Bal.  Code,  ^  4800),  would  be  barred 
if  not  prosecuted  within  three  years  thereafter. —  Wickham 

V.  Sprague 466 

4.  Accrual  of  Cause  of  Action — Injuries  From  Removal  of  Lateral 
Support.  A  right  of  action  for  damages  on  account  of  re- 
moval of  lateral  support  accrues,  not  at  the  date  of  the  act 
of  removal,  but  at  the  time  that  injury  actually  results  there- 
from, and  it  is  only  from  the  latter  date  that  the  statute  of 
limitations  begins  to  run. — Smith  v.  Seattle 484 

See  Pleading,  4. 

LIS  PENDENS.    See  Injunction,  2. 

LOGS  AND  LOGGING. 

1.  Contract  for  Sale  of  Logs — Wko  Entitled  to  Culls.  The  pur- 
chaser of  a  raft  of  logs  upon  a  scale  of  logs  accepted  and 
paid  for,  is  Yiot  entitled  to  retain  other  logs  in  the  raft, 
known  as  culls,  which  were  not  scaled  nor  paid  for,  in  the 
absence  of  an  agreement  that  the  price  paid  for  the  raft 
was  to  include  culls  as  well  as  merchantable  logs. — Allen  v. 
Tacoma  Mill  Co , 216 
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2.  Laborer's  Liens  —  Manufacture  of  Shingles  —  Right  to  Lien 
After  Sale  and  Delivery  io.  Carrier^Construction  of  Statute. 
One  performing  labor  in  the  manufacture  of  shingles  is  not 
entitled  to  a  lifen  thereon,  under  Laws  1893,  p.  428,  §  2  (Bal. 
Code,  §  5931),  providing  that  **  every  person  performing  work 
or  labor  or  assisting  in  manufacturing  saw  logs  and  other 
timber  into  lumber  and  shingles,  has  a  lien  upon  such  lum- 
ber while  the  same  remains  at  the  mill  where  it  was  manufac- 
tured, or  in  the  possession  or  under  the  control  of  the  man- 
ufacturer," when  it  appears  that  the  shingles  although  still 
in  close  proximity  to  the  mill  where  manufactured,  had 
been  loaded  upon  a  car  on  a  sidetrack  along  the  mill,  but 
on  land  of  the  railway  .company,  that  the  car  had  been 
sealed  and  a  bill  of  lading  delivered  to  the  purchaser  of  the 
shingles,  that  full  delivery  had  been  made  by  the  manufac- 
turer and  that  the  shingles  had  in  fact  passed  out  of  his 
possession  and  from  under  his  control  — Judge  v.  Bay  Mill 
Co  ...r 269 

MALICIOUS  PROSECUTION. 

1.  Action  for  —  Evidence,    The  admission  in  evidence,  in  an  - 
action  for  malicious  proscution,  of  the  complaint  and  war- 
rant upon  which  plaintiff  had  been  arrested,  is  harmless 
error,  where  the  defendants  admit  the  proceedings  before 
the  magistrate.  — Kellogg  v.  Scheuerman 293 

2.  Same,  In  an  action  to  recover  damages  for  malicious  pros- 
ecution the  plaintiff  ie  not  entitled  to  put  in  evidence  those 
portions  of  the  testimony  taken  in  the  criminal  proceeding 
which  were  improper  and  irrelevant,  such,  for  instance,  as 
the  ill-will  of  the  prosecuting  witness  toward  third  persons. 
—Id... 293 

3.  Same — Probable  Cause — Pleading  and  Proof.  In  an  action 
for  malicious  prosecution  evidence  tending  to  show  probable 
cause  is  admissible  under  the  general  denial,  without  being 
specially  pleaded  as  a  defense.  — Id 293 

MANDAMUS. 

1.  Against  State  Treasurer — Right  of  WarrarU  Holder.  Where  it 
is  the  duty  of  the  state  treasurer  to  pay  warrants  drawn 
upon  a  certain  fund  when  there  are  moneys  in  such  fund, 
and,  in  case  there  are  none,  his  duty  requires  him  lo  in- 
dorse on  the  warrants,  "Not  paid  for  want  of  funds,"  a 
private  owner  of  a  warrant  is  entitled  to  a  writ  of  mandate 
compelling  the  officer  t<^  perform  his  duty,  when  he  refuses 
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to  make  each  indorsement  and  attempts  to  pay  the  warrant 
with  moneys  of  another  fnnd.  — State  ex  reL  Hellar,  v. 
Young 21 

2.  Mandamus  to  Auditor — Judgment  Allowing  Claim  Against 
County.  Mandamus  will  not  lie  to  compel  a  county  auditor 
to  draw  a  warrant  upon  a  claim  for  unpaid  salary  as  justice 
of  the  peace,  when  judgment  therefor  has  heen  duly  ren- 
dered in  an  action  between  the  county  and  the  claimant,  in- 
▼olvinj;  the  legality  of  such  claim.  —  State  ex  rel.  Porter,  v. 
Headlee 220 

See  OouNTiRS,  3;  Exbhptions,  2;  Judgment,  6;  Munici- 
pal Corporations,  4. 

MARRIED  PERSONS.    See  Husband  and  Wipe. 

MASTER  AND  SERVANT. 

1.  Injury  to  Child  —  Dangerous  Appliances  —  Liability  of  Mas- 
ter for  Wrongful  Act  of  Servant,  Where  it  appears  that  a 
section  foreman  upon  a  railroad  exceeded  the  scope  of  his 
employment  in  loaning  a  hand-car  to  boys  of  immature  af^,  -^ 
to  be  used  by  them  for  purposes  of  their  own  amusement 
and  not  in  the  service  of  the  railroad  company,  the  com- 
pany cannot  be  made  liable  for  injuries  received  by  one  of 
the  boys  through  his  own  negligence,  while  the  car  was 
being  operated  by  him  and  his  companions. — Robinson  v. 
McNeiU 163 

2.  Defective  Appliances.  The  duty  of  the  master  to  furnish,  the 
servant  reasonably  safe  tools,  machinery  and  appliances 
with  which  to  work,  and  the  duty  of  the  servant  to  exercise 
due  care  to  avoid  injury,  are  reciprocal  obligations,  and  the 
duty^f  each  is  measured  by  the  stamdard  of  ordinary  care. 

— Hoffman  v,  American  Foundry  Co ' 287 

3.  Same.  An  employer  who  uses  machinery  which  is  in  com- 
mon and  ordinary  use  in  the  line  of  business  in  which  he  is 
engaged,  cannot  be  held  liable  for  an  accident  which  might 
have  been  prevented  by  the  use  of  different  machinery. — Id  287 

4.  Injury  to  Employe  —  Contributory  Negligence.  Where  there 
are  two  methods  by  which  a  service  may  be  performed,  one 
perilous  and  the  other  safe,  an  employe,  who  voluntarily 
chooses  the  perilous  rather  than  the  safe  one,  cannot 
recover  for  an  injury  thereby  sustained.— /d 287 
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6.  Same,  In  an  action  for  personal  injaries,  it  appeared  that  a 
shaft  supported  by  brackets  was  ran  by  a  belt  passing  over 
the  outside  of  a  pulley ;  that  on  the  shaft  inside  the  brackets 
were  collars  fastened  by  set-screws,  the  heads  of  the  latter 
projecting  five-eighths  of  an  inch;  that  there  was  no  defect 
in  pulley  or  belt,  and  that  collars  and  screws  of  like  charac- 
ter were  in  general  use  on  similar  machinery;  that  the 
belt  slipped  from  the  pulley  while  in  rapid  motion,  and  that 
plaintiff,  without  stopping  the  machinery,  in  attempting  to 
replace  the  belt,  which  caught  upon  the  projecting  screw, 
was  injured.  Held,  that  the  employer  was  not  chargeable 
with  negligence  on  account  of  the  construction  of  the  appli- 
ance used,  but  that  plaintiff  was  negligent  in  attempting  to 
adjust  the  belt  while  the  machinery  was  in  motion. — Id 287 

MECHANICS'  LIENS. 

Landlord  and  Tenant — Repairs.  The  lien  for  material  fur- 
nished a  lessee  for  the  repair  of  a  building  attaches  to  the 
realty  and  not  to  the  leasehold  interest,  when  the  lessee 
was  authorized  by  the  owner  of  the  premises  to  have  the 
repairs  made. — Sheehan  v.  Winehill 447 

MORTGAGES. 

1.  Foreclosure  Sale  —  Right  of  Purchaser  to  Possession.  A  pur- 
chaser at  a  sale  of  real  estate  under  decree  of  foreclosure,  as 
well  as  upon  an  execution  sale,  is  entitled  to  the  possession 
of  the  premises  sold  from  the  time  of  the  acceptance  of  his 
bid  by  the  sheriff,  and  even  prior  to  the  confirmation  of 
such  sale  by  the  court,  under  the  provisions  of  Code  Proc., 
§^507,  508  (Bal.  Code,  §§5291,  5292)  and  619,— State  ex  rel, 
Steele  v.  Northwestern  A  Pacific  Hypotheek  Bank 118 

2.  Rights  of  Second  Mortgagee  —  Recovery  of  Taxes  Paid  on 
Premises.  A  second  mortgagee,  who  forecloses  and  acquires 
a  right  to  a  deed  of  the  premises,  cannot,  as  against  a  first 
mortgagee,  set  up  a  claim  for  taxes  paid  after  the  expiration 
of  the  right  of  redemption,  even  though  the  deed  had  not 
issued  to  him,  as  he  stands  in  the  position  of  owner  of  the 
premises  until  foreclosure  of  the  prior  mortgage. — Farrell  r. 
Qustin 240 

3.  Same.  Taxes  paid  by  a  mortgagee  alter  foreclosure  but 
prior  to  the  expiration  of  the  right  to  redeem  therefrom, 
although  not  delinquent  at  the  time  of  payment,  may  be 
recovered  either  from  the  redemptioner  or  a  prior  mort- 
gagee.— Id 240 


L 
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4.  Extension  of  Payment  —  Iniereat  Notee  —  Consideration^ 
Where  the  holder  of  a  mortgage  agrees  to  an  extension  of 
the  time  of  payment  in  consideration  of  the  execution  of 
additional  coupon  notes  at  the  rate  of  interest  provided  for 
in  the  mortgage,  which  was  six  per  cent.,  but  the  agent  of 
the  mortgagee  induces  the  mortgagor  to  execute  an  addi- 
tional note  to  coyer  a  sum  amouoting  to  three  per  cent, 
interest,  on  the  representation  that  the  extension  would  only 
be  granted  on  an  agreement  to  pay  nine  per  cent,  interest, 
and  the  note  for  three  per  cent,  interest  is  made  payable  to 
the  agent  and  accepted  by  it  without  knowledge  of  the 
mortgagee,  and  is  only  executed  by  the  mortgagor  because 
he  believes  it  demanded  by  the  mortgage  holder,  such  note 
cannot  be  enforced  for  want  of  a  consideration. — Fumess  v. 
Stiles 383 

5.  Assumption  of  Mortgage  Debt  —  Verbal  Agreement  for.  A  ver- 
bal contract  by  the  grantee  of  mortgaged  premises  to  assume 
the  mortgage  thereon  is  enforcible  as  a  contract  independ- 
ent of  the  deed  of  conveyance  and  additional  to  it,  which 

'  is  not  merged  in  the  executed  deed,  and  therefore  does  not 
fall  within  the  rule  forbidding  the  introduction  of  parol  tes- 
timony to  vary,  alter  or  add  to  a  written  contract. — Ordway 
V.  Downey 412 

6.  Same  —  Burden  of  Proof.  The  burden  of  proof  is  on  the 
party  asserting  a  paiol  contract  for  the  assumption  of  a 
mortgage  to  establish  the  contract  by  clear  and  conclusive 
proof.— Jd 412 

7.  Attorney's  Fee  —  Allowable  as  Stipulated  Damages,  Under 
Code  Proc.,  ^  803,  providing  for  the  allowance  in  a  judgment 
on  a  promissory  note  or  mortgage  of  the  amount  of  attor- 
ney's fee  specially  contracted  in  the  instrument  to  be  x>aid 
in  case  of  suit,  the  amount  contracted  for  must  be  construed 
as  stipulated  damages  to  which  the  plaintiff  is  entitled, 
although  the  sum  allowed  may  greatly  exceed  the  value  of 
the  services  rendered. — Scholey  v.  DeMattos 604 

8.  Same  —  Pleading  and  Proof.  In  an  action  upon  a  note  and 
mortgage  to  which  the  only  defenses  pleaded  are  a  general 
denial  and  an  allegation  that  the  attorney's  fee  claimed  is 
excessive  and  unreasonable,  evidence  on  the  part  of  defend- 
ant is  not  admissible  for  the  purpose  of  proving  that  the 
contract  between  plaintiff  and  his  attorney  for  fees  in  such 
action  is  for  a  sum  much  smaller  than  the  attorney's  fee 
provided  for  in  the  note  and  mortgage. — Id 504 
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9.  Sale  Under  Foreclosure  —  Construction  of  Statute  —  Appiaise- 
ment.  By  constniin^r  together  and  harmonizing  bo  far  as 
possible  the  various  seemingly  incongruous  provisions  of 
the  act  of  March  10,  1807  (Laws  1897,  p.  70,  Bal.  Code,  ^  § 
5273--5285,  5292,  5295-^298),  the  legislative  intent  is  apparent 
therefrom  to  make  provision  for  the  appraisement  of  all 
property  sold  under  execution  or  decrees  foreclosing  mort- 
isage  and  other  special  liens  held  by  private  parties  to  the 
following  effect :  Where  debtor  and  creditor  cannot  agree 
upon  an  estimate  of  value,  the  valution  shall  be  made  by 
appraisers,  and  the  property  cannot  be  sold  for  less  than 
eighty  per  cent,  of  such  appraisement  when  incapable  of 
partition,  unless  the  amount  of  the  debt  be  less,  when  it 
may  be  sold  for  such  smaller  nuro ;  and,  further,  when  the 
real  estate  is  capable  of  division  into  parcels,  the  land  may 
be  sold  by  parcels,  whether  under  execution  or  foreclosure, 
though  in  case  of  foreclosure  of  liens  the  whole  property 
covered  by  lien  shall  all  remain  as  security  for  the  debt 
until  its  satisfaction.  —  Dennis  v.  Moses 537 

10.  Same — Waiver.  The  statutory  provision  in  the  act  of 
March  10,  1897,  requiring  an  appraisement  of  real  estate 
sold  under  execution  or  decree  of  foreclosure,  cannot  be 
waived  in  the  contract  creating  the  indebtedness  sought  to 
be  enforced,  but,  after  default,  the  debtor  may  waive  a 
further  appraisement  upon  notice  given  by  the  judgment 
creditor  of  his  estimation  of  the  value  of  the  realty. — Id.   .  537 

11.  Same'-Time  of  SaU.  Code  Proc.,  §  630  (Bal.  Code,  $  5890), 
which  provides  that  a  sale  of  mortgaged  lands  may  be  made 
forthwith,  on  the  rendition  of  decree  of  foreclosure,  is  im- 
pliedly repealed  by  Laws  1897,  p.  70,  §  1  (Bal.  Code,  §  5273), 
providing  that  execution  and  foreclosure  sales  of  real  estate 
shall  take  place  one  year  after  levy.  —  Id 537 

12.  Same  —  Right  to  Possession  During  Redemption  Period.  The 
act  of  March  16,  1897  (Laws  1897,  p.  227,  Bal.  Code,  §  5299). 
granting  to  judgment  debtors  the  right  of  possession,  rents, 
issues  and  profits  ol  real  estate  sold  under  execution,  during 
the  period  of  redemption,  is  one  declaring  a  public  policy, 
and  cannot  be  waived  by  the  debtor  in  the  instrument  cre- 
ating the  debt,  though  after  default  the  law  would  permit  a 
waiver.  —  Id 537 

13.  Same — Waiver,  The  provision  of  the  act  relating  to  sale  of 
property  under  execution  and  decrees  (Laws  1897,  p.  70.  §  1. 
subd.  3,  Bal.  Code,  §  5273),  declaring  that  sales  of  real 
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property  under  execution  shall  be  made  one  year  after  the 
filing  of  the  levy,  can  only  be  waived  by  the  judgment 

debtor  after  default,  and  a  stipulation  for  an  immediate  sale 
after  decree  made  in  the  instrument  creating  the  debt  is 
unenforceable,  except  insofar  as  a  court  of  equity  may  be 
inclined  to  take  cognizance  of  its  provisions  for  enforce- 
ment or  not,  as  seems  just.  —  Id 587 

14.  Attorney  Fees  —  May  Be  Fixed  by  Court.  The  act  of  March 
11,  1895  (Laws  1895,  p.  81,  Bal.  Oode,  ^  5166),  authorizing 
the  court  to  fix  the  amount  of  attorney  fees  in  all  cases 
where  allowed,  as  the  court  shall  deem  reasonable,  any 
stipulations  in  the  instrument  to  the  contrary  notwithstand- 
ing, except  that  they  shall  not  be  fixed  above  the  contract 
price,  prescribes  a  measure  of  public  policy  and  constitutes 
a  valid  enactment.  —  Id 537 

See  Attachment,    1;  Constitutional  Law,  3;  Deeds; 
Eminent  Domain. 

MUNICIPAL  CORPORATIONS. 

1.  Judgment  Against  for  Personal  Injuries — How  Collected,  In 
the  absence  of  a  special  provision  in  the  charter  of  a  city,  re- 
lating to  the  payment  of  judgments,  the  method  of  payment 
is  governed  by  Code  Proc.,  ^  674  (Bal.  Code,  $5676),  which 
provides  that,  "if  a  judgment  be  given  for  the  recovery  of 
money  or  damages,"  against  the  municipal  corporation,  no 
execution  shall  issue  thereon,  but  upon  presentation  of  a 
certified  transcript  thereof  to  the  officer  '*who  is  authorized 
to  draw  orders  on  the  treasury,  .  .  .  such  officer  shall 
draw  an  order  on  such  treasurer  for  the  amount  of  such 
judgment.  .  .  .  Thereafter  such  order  shall  be  presented 
for  payment  and  paid  with  like  efiect  and  in  like  manner  as 
other  orders. "-^ior«nc«  r.  Bean 36 

2.  Same.    The  fact  that  a  city  has  reached  its  limit  of  indebt- 
edness is  not  a  defense  in  an  action  for  personal  injuries  oc- 
casioned by  negligence,  and,  therefore,  the  fact  of  such        ' 
indebtedness  would  not  justify  the  officer  in  refusing  to  is- 
sue a  warrant  for  a  judgment  against  the  city  in  such  action. 

Id 86 

3  Same — Warrants — Order  of  Payment,  A  warrant  given  for 
a  judgment  for  damages  againt  a  city  is  entitled  to  payment 
in  the  order  of  its  issue  and  would  not  be  postponed  in  favor 
of  claims  for  necessary  municipal  expenses. — Id j .     36 

47—18  WASH.  ^ 
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4.  Same — Mandamus  to  Enforce  Tax  Levy.  Mandamus  will  not 
lie  to  compel  a  city  to  levy  a  special  tax  for  the  x>ayment  of 

a  judgment  against  the  city  for  a  tort.— /({ 36 

5.  Street  Improvements  —  When  Re-aasessment  Authorized.  In 
order  to  authorize  a  town  to  make  a  re-adsessment  for  street 
improvements  under  the  provisions  of  Laws  1893,  p.  226 
(Bal.  Code,  ^^  1139-1149),  it  is  unnecessary  that  the  invalidity 
of  the  original  assessment  be  adjudicated  in  a  direct  pro- 
ceeding thereon,  but  it  is  sufficient  if  the  decisions  of  the 
courts  in  other  cases  have  determined  the  illegality  of  as- 
sessments levied  in  the  same  manner. — Town  of  TumwaUf 

V.  Fix 153 

6.  Same — Validity  of  Assessment.  Under  Gen.  Stat. ,  ^  678  (Bal. 
Code.  $1016),  providing  for  the  assessment  of  property  in 
municipalities  of  the  fourth  class  for  the  improvement  of 
streets,  there  is  no  restriction  against  the  town^s  doing  the 
work  by  day's  labor  and  paying  therefor  from  its  general 
fund,  provided  its  assessment  against  abutting  property  is 
proportioned  to  the  benefits  received  by  such  property. — 

Id 153 

7.  Same.  Where  a  property  owner  has  received  notice  of  a 
proposed  re-assessment  of  the  expense  of  making  a  street 
improvement,  and  has  failed  to  appear  at  the  appointed 
time  and  object  to  the  confirmation  by  the  the  town  council 
of  the  assessment  as  levied,  he  cannot  subsequently  raise  the 
objection  that  his  property  was  assessed  in  a  sum  more  than 
double  the  cost  of  improving  the  street  in  front  of  his  prop- 
erty.— Id 153 

8.  Same.  The  fact  that  one  portion  of  a  street  was  improved 
by  contract  and  another  portion  under  direction  of  the  town 
authorities  and  the  latter  portion  paid  for  out  of  the  general 
fund  would  not  render  one  assessment  for  the  whole  street 
void,  nor  show  an  intent  on  the  part  of  the  town  to  assess 

I  only  the  portion  of  property  abutting  the  improvement 
under  the  contract,  when  the  resolution  for  the  improve- 
ment in  express  terms  created  the  whole  street  an  assess- 
ment district  for  purposes  of  improvement. — Id 153 

9.  Liability  for  Defective  Streets.  Whether  a  street  has  been  le- 
gally laid  out  by  a  city  or  not,  the  city  is  liable  for  injuries 
received  by  reason  of  its  defective  condition,  upon  proof  of 
user  by  the  public  at  the  instance  or  invitation  of  the  city. — 
Taake  v.  SeaUle 178 
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10.  Assessment  for  Street  Improvement —  Waiver  of  Objections. 
In  an  action  to  foreclose  a  street  assessment  lien,  defendant 
can  not  dispute  the  validity  of  the  assessment,  when  he  has 
had  full  notice  of  the  levy  and  an  opportunity  to  file  his 
objections  thereto  with  the  city  council,  which  by  statute  is 
vested  with  ample  power  and  authority  to  make  correc- 
tions therein  and  its  decision  authorized  as  a  final  determi- 
nation of  the  regularity,  validity  and  correctness  of  the 
assessment. — New  Whatcom  v,  Bellingham  Bay  Imp.  Co 181 

11 .  Street  Assessments  —  Compromise  With  Abutting  Owners,  It  is 
within  the  power  of  a  city  to  compromise  with  the  owners 
of  property  abutting  upon  a  street  improvement  and  accept 
a  less  sum  from  them  than  the  assessments  levied  against 
them,  but  in  that  case  the  city  becomes  liable  to  a  warrant 
holder  for  the  payment  from  its  general  fund  for  the  amount 

of  the  assessment  remitted  by  it. — Sheaf e  v.  Seattle 298 

12.  Action  on  Claims  —  Prior  Presentment  to  Council,  The  pro- 
vision of  the  charter  of  the  city  of  Seattle  requiring  a  state- 
ment of  claim  to  be  filed  with  the  city  clerk  or  presented  to 
the  city  council  before  action  can  be  instituted  thereon 
applies  only  to  claims  for  damages  arising  in  tort. — Id 298 

13.  Defective  Sidtwalk — Evidence.  The  admission  of  evidence 
as  to  the  condition  of  a  sidewalk  a  week  or  more  after  an 
accident  thereon  is  not  prejiidical  error,  when  the  evidence 
is  merely  cumulative  of  testimony  describing  the  walk  at 
the  time  of  the  accident. — Elster  v.  Seattle 304 

14.  Same.  In  an  action  against  a  city  for  injuries  received  by 
reason  of  a  fall  resulting  from  the  defective  condition  of  a 
sidewalk,  evidence  of  injuries  received  by  others  at  the  same 
place  prior  to  the  accident  is  admissible  on  the  ground  of 
being  descriptive  of  the  condition  of  the  walk,  and  also  as 
tending  to  show  constructive  notice  to  the  city  of  its  danger- 
ous character. — Id 304 

15.  Same  —  Constructive  Notice  of  Defect.  Where  a  defect  in  a 
sidewalk  was  a  matter  of  public  notoriety  in  the  neighbor- 
hood and  well  known  by  almost  every  one  traveling  the 
walk,  the  city  must  be  held  to  have  had  constructive  notice 

of  the  defect.— /d 304 

16.  Municipal  Bonds  —  Payment  in  Installments  by  Special  Assess^ 
ment — Application  of  Assessments.  Under  Laws  1893,  p. 
231  (Bal.  Code,  ^  ^  1185-1189),  providing  for  the  issuance  of 
bonds  payable  in  ten  annual  installments,  to  cover  the 
expense  of  street  improvements  and  sewer  construction,  and 


740  INDEX— Vol.  18. 


MUNICIPAL  C0RP0BATI0N8— Continued. 

providing  for  the  annual  levy  and  collection  of  special 
assessments  upon  the  property  benefited  '*to  redeem  the 
installments  of  such  bonds  next  thereafter  maturing/' 
moneys  arising  from  an  assessment  to  pay  any  installment 
coming  due  cannot  be  applied  to  the  payment  of  bonds 
which  have  matured  prior  thereto  and  which  remain  partly 
unpaid  by  reason  of  failure  to  fully  collect  the  assessments 
levied  to  meet  them. — Baker  v.  Meacham 319 


17.  Foreclosing  of  Assessment  Lien.  In  an  action  by  a  city  to 
foreclose  a  street  assessment  lien,  the  holder  of  a  mortgage 
lien  upon  the  premises  is  not  a  necessary,  though  perhaps  a 
proper,  party,  under  a  charter  provision  to  the  effect  that 
*'  it  shall  be  a  sufficient  statement  of  the  cause  of  action  in 
the  complaint  to  allege  the  making  and  completion  of  the 
improvement,  describing  it,  and  the  amount  of  assessment 
on  the  premises  proceeded  against,  giving  an  accurate 
description  thereof,  and  the  amount  of  such  assessment  re- 
maining unpaid,  and  the  names  of  the  owner  of,  and  each 
person  having  an  interest  in,  such  premises  at  the  time  of 
commencing  the  action  or  suit." — Krulz  v.  Gardner 332 

18.  Same —  Rights  of  Mortgagee.  A  mortgagee  who  has  not  been 
made  a  party  to  the  foreclosure  of  an  assessment  lien 
against  the  mortgaged  premises  would  not  be  concluded  by 
such  foreclosure  from  redeeming,  or  perhaps  from  contest- 
ing, the  validity  of  the  assessment  in  a  proper  action,  pro- 
vided either  of  such  courses  was  pursued  within  the  time 
allowed  by  the  statute  of  limitations. — Id 332 

19.  ^ame  —  Purchase  by  City — Collateral  Attack,  The  validity 
of  a  sale  to  a  city,  in  default  of  other  bidders,  upon  its  fore- 
closure of  a  street  assessment  lien,  which  sale  was  con- 
firmed by  court  without  objection  of  the  owner  of  the 
premises,  cannot  be  contested  in  an  action  of  ejectment  by  a 
mortgagee  of  the  premises  against  one  holding  the  premises 

by  virtue  of  a  sale  of  the  city's  interests  therein. — Id 332 

20.  Street  Assessments  —  Objections  —  Waiver .  Where  objections 
to  the  correctness  of  the  amount  of  an  assessment  and  objec- 
tions because  the  assessment  was  based  on  the  valuation  of 
the  property  instead  of  according  to  the  benefits  received  by 
reason  of  the  improvement  were  not  urged  before  the  city 
council  at  the  time  set  for  hearing  objections,  they  cannot 
be  urged  on  foreclosure  of  the  assessment  liens. — Northwest- 
em  <!•  Pacific  Hypotheek  Bank  v.  Spokane 456 
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21.  Payment  of  Warrants —  What  Constittaes.  The  act  of  a  city 
treasurer  in  buying  the  city's  warrants  and  paying  for  them 
with  city  funds  does  not  constitute  a  payment,  when  the 
warrants  are  thus  cashed  out  of  their  proper  turn  without 
any  view  of  treating  them  as  paid  by  the  treasurer,  but  for 
the  purpose  of  reselling  them  to  investors  and  placing  the 
funds  realized  from  their  sale  to  the  city's  credit. — BardsUy 
V,  Sternberg 612 

22,  City  Funds  —  Authority  of  Treasurer  to  Receive  and  Control. 
A  municipal  corporation  can  act  only  through  legally  con- 
stituted officers  and  agents ;  hence,  the  act  of  its  treasurer 
in  receiving  money  and  placing  same  to  the  city's  credit 
upon  the  reissuance  oi  warrants  bought  by  him,  constitutes 
a  receipt  by  the  city  itself  of  the  proceeds  of  the  warrants 
sold.— id 612 

2S.  Same  —  Deposit  in  Bank — Criminal  Liability  of  Officer. 
The  depositing  by  a  city  treasurer  of  public  funds  intrusted 
to  his  keeping  in  a  bank  for  safe  keeping,  subject  to  repay- 
ment on  demand,  is  neither  a  loan  nor  an  in  vestment  of  the 
funds,  and  hence  not  illegal  within  the  contemplation  of  the 
statute  making  it  criminal  and  illegal  for  a  city  treasurer  to 
make  a  profit  by  loaning  or  otherwise  using  such  funds  con- 
trary to  law.— /d 612 

See  EviDBNCEy  7. 

NEGLIGENCE. 

Instruction  on  Comparative  Negligence  —  Harmless  Error.  An 
instruction  in  an  action  to  recover  damages  on  account  of 
defendant's  negligence,  which  lays  down  the  doctrine  of 
comparative  negligence  is  not  prejudicial,  in  view  of  special 
findings  by  the  jury  that  the  plaintiff  was  not  guilty  of  any 
negligence.  —  Smith  v.  Union  Trunk  Line 354 

See  Master  and  Sbrvant,   1-5;   MuNicrPAL  Corpora- 
tions, 9, 13-15;  Strbet  Railroads. 

NEGOTIABLE    INSTRUMENTS.      See    Bills    and    Notes; 
Warehousemen,  1,2. 

NEW  TRIAL. 

1.  Service  of  Motion  for  New  Trial.  Where  it  appears  from  the 
record  that  a  motion  for  a  new  trial  was  filed  and  notice  of 
the  motion  served  upon. the  same  day,  and  there  is  nothing 
to  show  that  the  service  preceded  the  filing,  the  service 
must  be  deemed  sufficient. — McBroom  dc  Wilson  Co.  v.  Gandy    79 
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• 

2.  Grounds  —  Surprise.  The  granting  of  a  new  trial  on  the 
ground  of  accident  and  surprise  is  an  abuse  of  the  discretion 
reposed  in  trial  courts  in  'Sucb  matters,  where  it  appears 
that  plaintiff  depended  upon  record  testimony  to  prove  a 
material  issue  in  the  case  and  waited  until  ten  minutes 
before  the  testimony  was  required  in  the  trial,  before  mak- 
ing demand  upon  the  custodian  of  the  records  to  produce 
it,  when  it  was  discovered  that  the  record  desired  was  miss- 
ing and  could  not  be  found.  — Pincus  v.  Pugei  Sound  Bracing 
Co.   ..., • 108 

3.  Discretion  of  Court,  A  motion  for  a  new  trial  is  addressed 
to  the  sound  discretion  of  the  court,  who  is  acquainted  with 
all  the  circumstances  surrounding  the  case,  and,  unless  it  is 
manifest  that  the  discretion  vested  in  the  court  is  abused, 
the  appellate  court  will  not  disturb  its  judgment.  — HolgaU 

V.  Parker 206 

4.  Notice  of  Hearing  of  Motion.  The  party  filing  a  motion  for  a 
new  trial  is  not  entitled  to  notice  of  the  time  of  hearing  the 
motion. — Bumham  v.  Spokane  Mercantile  Co 207 

5.  Denial  of  New  Trial — Subsequent  Consideration  by  Court.  Af- 
ter the  denial  of  a  motion  for  a  new  trial  neither  the  judge 
making  the  order  nor  his  successor  has  jurisdiction  to  again 
consider  a  like  motion,  based  upon  the  same  grounds  and  the 
same  facts,  and  make  another  order  in  the  case. — Id 207 

6.  Grounds — Surprise.  Where  a  litigant  prepares  his  evidence 
in  view  of  an  existing  decision  of  the  supreme  court,  which 
is  overruled  subsequent  to  the  trial  of  his  action,  he  is  en- 
titled to  a  new  trial  on  the  ground  of  surprise,  where  the 
change  announced  in  the  law  would  have  a  material  bearing 
upon  his  remedial  rights. — Allen  v.  Chambers 341 

See  Appeal,  4,  12,  35;  Criminal  Law,  20,  21. 

NOVATIOX. 

What  Constitutes  —  Lack  of  Mutuality.  Where  the  owner  of  a 
building  enters  into  a  contract  for  a  term  of  years  with  a 
light  company  to  furnish  an  electric  current  for  lighting 
purposes,  the  fact  that  he  subsequently  leases  tlie  building 
to  another,  who  uses  the  current  supplied  under  said  con- 
tract, will  not  affect  the  liability  of  the  owner,  unless  there 
has  been  a  new  contract  by  novation  entered  into,  or  a 
release  by  the  light  company  from  the  obligations  of  the 
original  contract. —  Union  Electric  Co.  v.  Seattle  Theatre  Co. .  213 

PARTIES.     See  Appeal,  6,  7,  17;  Bills  and  Notes,  3;  Coun- 
ties, 4;  Jddoment,  6;  Municipal  Corporations,  17. 
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PAYMENT. 

Medium  of.  The  act  of  March  11,  1897  (Laws  1897,  p.  91,  fial. 
Code,  §§  3665-3667),  relating  to  the  payment  of  obligations 
and  providing  that  they  may  be  satisfied  with  any  kind  of 
lawful  money  or  currency  of  the  United  States,  is  void  as  an 
attempt  to  legislate  upon  a  matter  falling  exclusively  within 
federal  jurisdiction. — Dennis  v.  Moses 537 

See  Municipal  Corporations,  21 ;   Taxation,  5. 

PLEADING. 

1.  Facts  Inferred  from  Those  Alleged.  A  complaint  is  sufficient 
as  against  a  general  demurrer,  although  it  does  not  contain 
a  direct  allegation  of  a  necessary  fact,  if  such  matters  are 
specifically  alleged  as  make  the  existence  of  the  necessary 
fact  clearly  appear  from  the  other  allegations.  —  Duryee  t*. 
Friars 65 

2.  Defects  Waived  by  Admission  of  Evidence,  Although  the  de- 
fense of  re»  judicata  is  not  properly  admissible  in  evidence, 
unless  pleaded  in  the  answer,  yet,  where  proof  establishing 
such  defense  has  been  admitted  without  proper  objection,  it 
should  be  considered  by  the  court  in  determining  the  cause. 
—Bruce  v,  Foley 96 

3.  Duplicity,  The  allegations  of  a  complaint  in  an  action  on  a 
promissory  note  that  the  indorsers  thereof  waived  notice  is 
not  inconsistent  with  allegations  showing  also  that  the 
holder  was  excused  from  giving  notice  by  the  subsequent 
action  of  the  indorsers.  — Loveday  v.  Anderson 322 

4.  Amendment — Action  for  Personal  Injuries — Negligence  in  Se- 
lection of  Physician — Whetlier  Separate  Causes  of  Action.  In 
an  action  against  defendant  to  recover  damages  for  the 
breaking  of  plaintifiT's  leg  during  his  employment  through 
the  defendant's  negligence,  and  for  injuries  caused  by  the 
unskillful  treatment  by  a  physician  provided  by  defendant, 
the  amendment  of  the  complaint,  after  a  reversal  on  appeal, 
by  setting  up  the  fact  that  the  defendant  did  not  exercise 
ordinary  and  reasonable  care  in  the  selection  of  a  physician, 
would  not  constitute  a  new  and  separate  cause  of  action,  such 
as  would  be  barred  by  the  statute  of  limitations. — Richard' 
son  V.  Carbon  Hill  Coal  Co 368 

5.  Amendment  to  Correspond  to  Proof.  The  rule  that  in  equity 
proceedings  the  pleadings  may  be  considered  as  amended  in 
accordance  with  the  proof  offered,  cannot  be  invoked  when 
it  would  work  an  injury  to  the  other  party  by  taking  him  by 
surprise  and  bv  compelling  him  to  litigate  an  essential  ques- 
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tion  ooncerning  which  he  had  had  no  notice. — Scholey  v.  De 
Mattos 504 

6.  Striking  Complaint.  Where  it  appears  that  a  plaintiff  has 
complied  with  an  order  of  the  court  requiring  the  complaint 
to  he  amended  hy  setting  forth  certain  findings  in  another 
case,  an  order  strikiug  the  complaint  for  failure  to  comply 
is  erroneous. — Keef  v.  TibbaU 656 

See   Actions;    Appeal,  18,  23;   Bills   and   Notes,  5; 
Covenants,    1;    Malicious   Pbosecution,  3;    Pbo- 

CKSS,  2.. 

PLEDGES. 

Negligence  of  Pledgee — Liability.  A  pledgee  is  liable  for  the 
damage  resulting  from  unreasonable  delay  in  marketing 
live  stock  which  has  been  pledged  for  the  security  of  a  debt 
due  from  the  pledgor,  but  upon  the  condition  that  the  stock 
should  be  sold,  the  proceeds  applied  to  the  extinguishment 
of  the  debt  and  expenses  of  sale  and  any  balance  remaining 
paid  over  to  the  pledgor. — Anderson  v.  Carothers 521 

See  Corporations,  3. 

PRINCIPAL  AND   AGENT.      See  Bills  and  Notes,  3;   Evi- 
dence, 1. 

PRINCIPAL  AND  SURETY 

1 .  Exte  nsion  of  Note  —  Consideration  —  Discharge  of  Surety.  An 
agreement  between  the  maker  and  holder  of  a  note  to 
extend  the  time  of  payment  for  a  definite  period,  thus 
obligating  the  maker  to  pay  the  rate  of  interest  provided  for 
in  the  note  during  the  period  of  extension,  constitutes  such 
a  new  contract  between  the  parties  as  to  discharge  a  surety 
when  not  made  with  his  knowledge  or  consent. — Nelson  v. 
Flagg   39 

2.  Same.  An  extension  of  x>ayment  granted  the  maker  upon 
an  agreement  against  public  policy,  is  not  sufficient  to  dis- 
charge a  surety,  even  if  made  without  his  knowledge  or  con- 
sent.— Boyd  V.  Cochrane 281 

3.  Raising  Question  of  Suretyship.  The  question  of  suretyship 
upon  a  promissory  note  cannot  be  raised  by  defendant  in  an 
action  in  which  the  alleged  principal  does  not  appear,  as  in 
such  case  a  judgment  cannot  be  rendered  that  the  projierty 
of  the  principal  be  first  exhausted  before  resort  to  that  of 
the  surety.— ^tr Wand  Land  <fc  Imp.  Co.  v.  Jones 407 
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4.  Bank  as  Payee  — Failure  to  Apply  Makers*  Deposit  —  Right  to 
Refuse  Partial  Payment.  The  fact  that  a  bank  to  which  a 
promissory  note  was  made  payable  had  funds  of  the  princi- 
pal maker  on  deposit  subsequent  to  its  maturity,  whose 
application  he  had  directed  in  part  payment  of  the  note 
would  not  discharge  the  surety,  as  the  bank  was  not  bound 
to  accept  less  than  the  full  amount  due. — Id 407 

See  FoRciBLB  Entry  and  Detainer,  2f  3. 

PROCESS. 

1.  Service — Waiver  of   Objections.      Where    a  defendant  has 
*  indorsed  upon  a  summons  that  due  and  legal  service  thereof 

is  accepted  and  admitted  by  him,  he  is  estopped  to  after- 
wards raise  the  objection  that  service  was  made  upon  him 
on  a  non-judicial  day. — McClellan  v.  Gaston 472 

2,  Motion  to  (iaash  —  Determination  of  Merits  of  Case.  A  court 
has  no  power  to  determine  the  merits  of  a  cause  of  action 
upon  a  motion  to  quash  the  summons,  but  when  the  objec- 
tions raised  to  the  action  are  other  than  those  relating  to  the 
Bufiiciency  of  the  summons  and  the  regularity  of  its  service, 
they  should  be  raised  by  answer  or  demurrer. — Emhree  ». 
McLennan 651 

See  Ai'PEAL,  30,  38;  Corporations,  5. 
PROMISSORY  NOTES.    See  Bills  and  Nofes. 

PUBLIC  LANDS.    See  Tide  Lands. 

RAPE. 

1.  Evidence*  In  a  prosecution  for  assault  with  intent  to  com- 
mit rape  upon  a  female  child  under  the  age  of  twelve  years, 
the  mother  of  the  prosecutrix  may  properly  testify  to  the 
condition  of  the  child's  clothing,  and  as  to  what  she  found 
upon  it,  shortly  after  the  alleged  assault.  —  State  v.  Hunter.  670 

2.  Same.  In  such  a  case,  the  testimony  of  the  mother  as  to 
complaints  made  by  the  prosecutrix  to  her  immediately  or 
within  an  hour  after  the  commission  of  the  alleged  injury 
is  admissible,  though  such  evidence  should  be  restricted  to 
the  mere  fact  of  complaint,  without  admitting  any  of  the 
particulars  of  the  complaint  in  evidence.  —  Id 670 

3.  Assault  with  Intent —  Consent  as  a  Defense.  The  consent  of 
the  female  does  not  constitute  a  defense  upon  a  charge  of 
assault  with  intent  to  rape  a  female  child  under  the  age  of 
consent.  — /(£ 670 
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4.  Same  —  Instructions,  Where  there  was  no  evidence,  in  a 
prosecution  for  assault  with  intent  to  commit  rape,  upon 
the  question  of  the  consent  of  the  prosecutrix,  a  char^  to 
the  jury  that  the  alleged  assault  must  have  been  committed 
without  the  consent  of  the  prosecutrix,  was  properly  re- 
fused.—/d 670 

RECEIVERS. 

1.  Appointmant  Pendente  Lite — Real  Estate  in  Controversy.  A 
receiver  pendente  lite  should  not  be  appointed,  upon  motion 
of  plaintiff,  to  take  possession  of  real  estate  in  controversy, 
which  is  in  the  possession  of  defendant  under  a  claim  of 
title,  when  it  is  not  made  to  appear  both  that  plaintiff  has  a 
strong  ground  of  title,  with  a  reasonable  probability  of  ulti- 
mately prevailing,  and  that  there  is  imminent  danger  to  the 
property  or  to  its  rents  and  profits,  in  case  the  court  does  not 
interfere. — Spokane  v.  Amsterdamsch  Trustees  Kantoor 81 

2.  Same.  A  plaintiff  is  not  entitled  to  have  a  receiver  of  real 
estate  appointed  pending  action  against  a  defendant  in  pos- 
session under  claim  ot  title,  even  if  there  appears  strong 
probability  of  the  plaintiff  ultimately  establishing  his  title 
thereto,  when  it  appears  that  defendant  is  properly  caring 
for  the  buildings  and  improvements  on  the  land,  that  he  is 
solvent  and  capable  of  responding  in  damages  for  any  loss  of 
rents  and  profits  likely  to  be  sustained  by  the  plaintiff,  or 
that  he  is  willing  and  able  to  execute  a  sufficient  bond  to 
account  for  the  rents  received  from  the  property  during  the 
litigation. — Id 81 

3.  Receivers  for  Real  Property — Action  by  Creditor  for  Rents.  The 
appointment  of  a  receiver  to  take  charge  of  real  property 
would  not  affect  the  right  of  one  claiming  the  rents  to  bring 
an  action  to  establish  his  claim,  since  the  only  result  of  such 
action  would  be  to  establish  a  claim  for  the  receiver  to  pay. — 
Chrifjith  v.  Burlingame 429 

See  Appeal,  17;  Taxation,  7,  8. 

REVIEW.  WRIT  OF. 

1.  To  Municipal  Court — Remedy  by  Appeal.  There  being  a 
remedy  by  appeal  to  the  superior  court,  from  the  judgments 
and  orders  of  a  municipal  conrt,  provided  by  statute,  the 
superior  court  has  no  jurisdiction  to  grant  a  writ  of  review 
for  the  purpose  of  bringing  before  it  the  proceedings  of  tlie 
i  municipal  couit. — Falsetto  v.  Seattle 509 
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2.  Writ  of  Review  to  Justice  of  the  Peace  —  Scope  of  Superior 
Court's  Judgment.  Where  the  action  of  a  justice  of  the 
peace  in  denying  a  motion  for  a  change  of  venae  is  brought 
before  the  superior  court  by  the  issuance  of  a  writ  of  review, 
it  is  error  for  the  superior  court  to  give  judgment  upon  any 
other  question  than  the  alleged  error  of  the  justice  in  not 
granting  the  change  of  venue. — State  ex  rel.  Grady  v.  Lock- 
hart 531 

8.  Same  —  Showing  for.  A  petition  for  a  writ  of  review  does 
not  state  facts  sufficient  to  warrant  its  issuance,  when  it 
does  not  appear  from  the  facts  alleged  in  tlie  petition  that 
the  defendant  has  a  meritorious  defense  to  the  action  and 
that  injury  would  result  to  him,  if  the  case  were  allowed  to 
proceed ;  for  this  purpose  a  general  allegation  of  resulting 
injury  is  not  sufficient,  but  the  facts  must  be  stated  so  that 
the  court,  in  the  exercise  of  its  discretion,  may  properly 
determine  whether  injury  would  follow  the  action  com- 
plained of. — Id 581 

SALES. 

Vendor^s  Lien  on  Personalty  —  Foreclosure.  Where  the  vendor 
of  personal  property  reserves  a  lien  thereon  by  contract  to 
secure  the  payment  of  the  purchase  price,  such  lien  is  en- 
forcible  even  after  the  vendor  has  parted  with  possession  of 
the  property.  —  Horr  v.  Powe 586 

SEDUCTION. 

Sufficiency  of  Information.  An  information  alleging  that  the 
defendant  at  a  certain  time  and  place.  "  did  then  and  there 
unlawfully,  wilfully  and  feloniously  by  persuasions,  prom- 
ises of  marriage  and  other  false  and  fraudulent  means,  se- 
duce, have  sexual  intercourse  with  and  debauch ,  an 

unmarried  woman  of  previously  chaste  character,"  etc.. 
sufficiently  charges  the  crime  of  seduction. — StcUe  v.  Rogan.  ^3 

STATES  AND  STATE  OFFICERS. 

1.  Fiscal  Management — Tide  Land  Fund  —  Investment  in  Oen- 
eral  Fund  WarranU.  The  act  of  January  22,  1897  (Bal. 
Code,  $  2202),  "directing  the  state  treasurer  to  invest  cer- 
tain moneys  in  the  tide  land  fund  in  general  warrants,*' 
does  not  authorize  the  treasurer  to  pay  general  fund  war^ 
rants  from  moneys  in  the  tide  land  fund,  but  merely  author- 
izes him  to  invest  such  moneys  in  the  purchase  of  general 
fund  warrants. — State  ex  rel.  Ilellar  v.  Young 21 
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STATES  AND  STATE  OFFICERS— Cojitinued. 

2.  Same,  Under  an  act  authorizing  the  state  treaaarer  to 
purchase,  instead  of  pay,  warrants  drawn  on  one  fund  with 
moneys  of  another  fund,  he  has  no  power  to  compel  the 
warrant  holder  to  surrender  a  warrant  to  him,  hut  the  state, 
in  such  cases,  goes  into  the  market  upon  an  equality  with 
other  investors. — Id 21 

3.  Same.  An  act  authorizing  the  state  treasurer  to  invest 
moneys  in  the  tide  land  fund  in  seneral  fund  warrants  does 
not  effect  a  transfer  of  the  tide  land  fund  to  the  general 
fund,  so  as  to  make  the  same  available  for  the  payment  of 
warrants  drawn  upon  the  general  fund. — Id 21 

4.  Claims  Against  State —  What  Actionable,  The  act  authorizing 
actions  against  the  state  (Laws  1895,  p.  188,  Bal.  Code,  ^  ^ 
5608-5612),  and  providing  that  "  any  person  or  corporation 
having  any  claim  against  the  state  of  Washington  shall  have 
the  right  to  begin  an  action  asainst  the  state  in  the  supe- 
rior court  of  Thurston  county, '*  having  been  passed  for  the 
purpose  of  giving  effect  to  art.  2,  §  26  of  the  constitution, 
which  provides  that  *'the  legislature  shall  direct  by  law  in 
what  manner  and  in  what  courts  suits  may  be  brought 
against  the  state, '*  is  remedial  in  its  nature  and  entitled  to 
a  liberal  construction ;  and,  thus  construed,  the  word 
**  claim  "  used  in  the  statute  must  be  held  to  mean  **  cause 

of  action." — Northwestern  &  Pacific  Hypotheek  Bank  v.  State,    73 

5.  Same.  The  act  authorizing  suits  against  the  state  by  ''any 
person  having  any  claim  against  the  state  "  does  not  restrict 
action  to  claims  arising  out  of  money  demands  due  from 
the  state,  but  is  comprehensive  enough  to  include  actions 
in  equity,  such  as  one  seeking  to  have  a  judgment  lien  of 
the  state  declared  subject  to  a  prior  mortgage.  —  Id 73 

See  Mandamus,  1. 

STATUTES. 

1.  Construction  —  Improvement  of  Harbors  With  Proceeds  of 
Tide  Land  Sales.  Laws  1891,  p.  405,  relating  to  the  improve- 
ment of  harbors  and  waterways,  and  Laws  1895,  p.  527, 
relating  to  the  public  lands  of  the  state  and  amending  the 
former  act,  are  not  sufficiently  definite  to  provide  for  an  ex- 
penditure of  the  moneys  derived  from  sale  of  state  tide  lands 
in  the  way  of  improvements,  although  the  acts  contemplate 
the  setting  aside  of  seventy-five  per  cent  of  the  moneys 
received  from  such  sales  for  purposes  of  harbor  improve- 
ments.— Tacoma  Land  Co.  v.  Young 49& 
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STATUTES— Continued. 

2.  Repeal,  The  fact  that  one  section  of  the  act  of  March  16, 
1897,  relating  to  public  lands  of  the  state  recognizes  the 
existence  of  the  tide  land  fund  created  by  the  act  of  March 
10, 1891,  relating  to  the  improvement  of  harbors  and  water 
ways,  and  authorizes  its  disbursement,  would  not  serve  to 
continue  such  law,  nor  any  of  its  provisions,  in  force  when 
another  section  of  the  law  of  1897  expressly  repeals  said 
law  of  1891,  where  the  section  recognizing  the  existence  of 
the  tide  land  fund  is  not  sufficient  in  itself  to  create  such 
fund  and  provide  for  its  disbursement. — Id 495 

3.  Same.  The  provisions  of  Laws  1897,  p.  229,  providing  for 
the  repeal  of  Laws  1891,  p.  405,  relating  to  the  improvement 
of  harbors  and  waterways,  sufficiently  embraces  that  sub- 
ject in  its  title,  when  said  act  of  1891  had  been  amended  by 
Laws  1895,  p.  527,  which  had  substantially  the  same  title  as 
the  act  of  1897,  and  the  repealing  clause  of  1897  expressly 
included  Laws  1895,  p.  527,  within  its  operation. — Id 495 

See  Husband  and  Wife,  6 ;  Warkuoubehen,  2. 

STREET  RAILROADS. 

Accident  to  Passenger  at  Street  Crossing — Negligence  and  Con- 
tributory Negligence,  Whether  the  act  of  a  passenger  in 
alighting  from  a  cable  car  at  a  street  crossing  and  attempt- 
ing to  cross  in  front  of  another  car  approaching  from  the  op- 
posite direction  on  a  close  and  parallel  track  without  stopping 
to  look  or  listen  is  negligence,  is  a  question  for  the  jury  and 
not  one  of  law  for  the  court,  when  it  appears  that  the  car 
approaching  from  the  opposite  direction  was  bearing  down 
on  the  street  crossing  and  the  other  car  at  a  high  rate  of 
speed  without  ringing  a  bell  or  giving  any  other  warning, 
and  with  the  gripman's  attention  otherwise  directed  than 
to  a  strict  performance  of  his  duties,  since  ordinary  care 
does  not  require  a  pedestrian  at  a  street  crossing  to  anticipate 
such  negligence  on  the  part  of  those  operating  an  approach- 
ing car. — Smith  v.  Union  Trunk  Line 354 

SUPPLEMENTARY  PROCEEDINGS.     See  Execution.  1-3. 

TAXATION. 

1.  Deduction  of  Debts  From  Credits —  What  Constitute  Credits  — 
Bank  Stock,  Bank  stocks  are  credits  within  the  meaning  of 
section  2,  article  7,  of  the  constitution,  governing  the  tax- 
ation of  property,  and  providing  that  debts  may  be  deducted 
from  credits  in  making  up  the  assessment  of  each  person. — 
Pullman  State  Bank  v,  Manring 250 
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TAXATION— Continued. 

2.  Same — Money  as  Credits.  That  i>ortion  of  section  1,  Laws 
1805,  p.  508  (Bal.  Code,  ^  1657),  which  excepts  bank  stock 
from  credits,  and  that  portion  of  the  section  which  includes 
money  with  credits,  from  which  debts  may  be  deducted  in 
making  np  an  assessment  for  taxation  are  invalid  and 
unconstitutional. — Id 250 

3.  Uniformity  in  Taxation  of  State  and  Natiojial  Banks  Unneces- 
sary. A  revenue  act  discriminating  between  shares  in  state 
banks  and  in  national  banks,  for  purposos  of  taxation,  ia 
not  thereby  rendered  invalid,  since  national  bank  stocks  are 
only  taxable  by  permission  of  congress  and  under  such  limi- 
tations as  congress  may  establish. — Id 250 

4.  Act  Remitting  Penalties  —  What  Taxes  Included,  Under  Laws 
18()/>,  p.  67,  §  1,  providing  that  *'all  of  the  penalty  and 
accrued  interest  shall  be  remitted  on  all  delinquent  state, 
county  and  municipal  taxes  which  became  due  and  payable 
in  the  years  1803  and  1804,  and  which  shall  be  paid  on  or 
before  the  first  day  of  July,  1805,''  taxes  assessed  and  levied 
for  the  year  1802  are  entitled  to  the  remission  of  penalties 
and  interest. —  Wyckoff  v.  King  County 256 

•  5.  Recovery  of  Taxes  Paid —  Voluntary  Payment.  Where  a 
county  treasurer  refuses  to  receive  a  payment  of  delinquent 
taxes  unless  penalty  and  interest  are  also  paid,  although  a 
remission  of  penalty  and  interest  have  been  granted  by 
statute,  if  paid  by  a  certain  date,  the  payment,  under  pro- 
test, by  the  property  owners  of  the  penalty  and  interest 
does  not  constitute  a  voluntary  payment  thereof,  and  the 
sums  paid  may  be  recovered  from  the^county. — Id 256 

6.  National  Bank  Stock  —  Are  Credits  from  Which  Debts  May 
be  Deducted.  The  owner  of  shares  of  national  bank  stock 
is  entitled  to  have  such  shares  treated  as  credits  from  which 
indebtedness  is  to  be  deducted  in  making  up  his  assessment 
of  property  for  taxation,  since  stockholders  in  banks  organ- 
ized under  the  laws  of  this  state  are  entitled  to  such  deduc- 
tion, as  otherwise  there  would  be  the  discrimination  in 
taxation  between  national  bank  stock  and  "  other  moneved 
capital,"  which  is  forbidden  by  Rev.  St.  U.  S.,  §5210.— 
Newport  v.  Mudgett 271 

7.  Insolvency  of  Bank  —  Liability  of  Receiver  for  Taxes.  The 
receiver  of  an  insolvent  bank  is  not  liable  for  a  tax  assessed 
against  the  bank  prior  to  its-  insolvency,  but  which  had  not 
become  a  lieu  on  the  bank  property  at  the  time  of  the  re- 
ceiver's appointment.  —  Hewitt  v.  Traders*  Bank 326 
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TAXATION— Continued. 

8.  Same  —  Deduction  of  Debts  from  Credits.  The  receiver  of  an 
insolvent  bank  is  not  entitled  to  a  deduction  of  debts  arising 
on  account  of  his  trust  from  the  credits  in  his  hands  belong- 
ing to  the  insolvent  bank.  — Id 326 

9.  Assessment — Description  of  Premises.  The  act  of  the  assessor 
in  describing  certain  property  upon  the  assessment  rolls, 
listed  to  a  given  property  owner  as  "  fractional  lots  3  and 
6  "  in  a  certain  named  city  addition,  would  not  invalidate 
the  assessment  as  misleading,  though  the  property  owner's 
lots  were  full  and  not  fractional,  if  reference  to  the  official 
plat  would  show  that  there  were  but  one. set  of  lots  of  such 
numbers  in  said  addition. -^iVoj^es  v.  King  County 417 

10.  Same — Conclusiveness  of  Valuation.  Where  there  is  not  suffi- 
cient irregularity  in  the  manner  of  assessing  improvements 
on  tide  lands  to  render  the  assessment  void,  the  valuation 
made  by  the  assessor  and  approved  by  the  board  of  equali- 
zation is  conclusive.  —  Id 417 

111  Deduction  of  Debts  From  Credits —  Bank  Stock.  A  stockholder 
in  a  state  bank  has  a  right  to  have  his  share  of  the  capital 
stock  included  in  the  sum  of  his  credits  from  which  his  debts 
may  be  deducted  in  making  up  his  assessment  for  taxation. 
— Bramel  v.  Manring 421 

12.  Liability  for  Taxation — Dissolution  of  Bank,  The  dissolution 

of  a  banking  corporation  by  order  of  court  would  not  ope- 
rate as  a  discharge  from  liability  for  taxes  assessed  against 
its  capital  stock,  which  had  become  a  fixed  primary  lien 
prior  to  dissolution. — Id 421 

13.  Collection  of  Taxes — Distraint.  The  liability  of  a  dissolved 
banking  corporation  for  unpaid  taxes  may  be  enforced  by 
the  county  treasurer  by  distraint  and  levy  upon  property  in 
the  hands  of  trustees  for  the  stockholders  and  creditors  of 
such  corporation,  and  the  treasurer  is  not  relegated  to  suit 

to  enforce  same. — Id 421 

See  Constitutional  Law,  1;  Mortgages,  2,  3. 

TELEGRAPHS  AND  TELEPHONES. 

1.  Failure  to  Deliver  Message — Damages.  The  failure  of  a  tele- 
phone company  to  deliver  a  message  for  a  witness  sum- 
moned to  testify  in  a  pending  action,  and  which  was  lost  by 
reason  as  alleged  of  the  absence  of  such  witness,  consti- 
tutes too  remote  a  cause  of  damages  to  be  actionable. — Mar- 
tin V.  Sunset  Telephone  <fc  Telegraph  Co 260 
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TELEGRAPHS  AND  TELEPHONES— Continubo. 

2.  Same  ^Recovery  of  ToU  Paid.  The  toll  paid  for  the  deliv- 
ery of  a  telephone  meseagie  is  recoverable  in  an  action 
therefor,  in  case  of  the  failare  to  deliver  the  message  for 
several  days  after  its  receipt  by  the  telephone  company. — 
Id 260 

TIDE  LANDS. 

1.  Application  to  Purchase  —  Amendment  of — Priority  Over 
Application  Filed  Pending  Amendment.  Where  an  applica- 
tion for  the  purchase  of  tide  lands  accompanied  with  proper 
proofs  has  been  made  to  the  state  land  commissioner,  but 
not  filed  by  him  because  of  defects  in  the  accompanying 
plat,  the  application  is  subject  to  amendment,  and,  when  so 
amended,  should  be  considered  as  relating  back  to  the  time 
when  it  was  first  tendered. — Johnson  v,  Woodworth 243 

2.  Purchase  of  Tide  Lands — Interest  of  Purchaser  in  Tide  Land 
Fund.  The  purchase  of  tide  lands  from  the  state  under  an 
act  which  devotes  seventy-five  per  cent,  of  the  moneys  so 
received  to  the  improvement  of  the  harbor  in  which  the 

and  is  situated,  does  not  vest  the  purchaser  with  an  inter- 
est in  such  tide  land  fund. — Tacoma  Land  Co.  v.  Young 495 

See  Constitutional  Law,  2. 

TIME. 

Computation  of  Time.  Under  the  statute  requiring  notice  of  ap- 
plication for  settlement  of  a  statement  of  facts  to  be  served 
not  less  than  three  days  before  time  of  hearing,  notice  given 
on  the  9th  of  the  month  of  settlement,  to  be  had  on  the  12th, 
satisfies  the  statutory  requirement ;  and  the  fact  that  a  Sun- 
day intervenes  makes  no  difference  if  the  last  day  does  not 
fall  on  Sunday,  as  it  is  only  in  such  case  that  Sunday  is  ex- 
cluded from  the  computation  of  time. — Martin  v.  Sunset  Tele" 
phone  &  Telegraph  Co 260 

TRIAL. 

1.  Refusal  to  Admit  Testimony.  The  action  of  the  trial  court, 
in  denying  defendant  the  right  to  introduce  such  testimony 
as  he  may  have  bearing  upon  the  issues  of  the  case,  is  error 
warranting  reversal. — Schlotfeldt  v.  Bull 64 

2.  Province  of  Jury.  A  court  errs  in  assuming  the  functions 
of  a  jury,  and  directing  their  verdict,  when  there  is  sufficient 
testimony  upon  the  material  issues,  although  contradictory, 
to  go  to  the  jury  to  determine  the  questions  of  fact  raised. 

— Brookman  v.  State  Ins.  Co 808 
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TRIAL — CONTINUBD. 

3.  Trial  by  Court  — Necessity  for  Findings.  Special  findings  of 
fact  by  the  court  are  annecessary,  when  its  decree  is  one  dis- 
missing the  action. — Noyes  v.  King  County 417 

4.  Objections  to  Evidence,  When  an  objection  to  the  admission 
of  testimony  is  once  made  clearly  and  distinctly,  and  the 
groands  of  the  objection  are  stated,  it  is  not  necessary  that 
it  should  be  repeated  to  every  following  question  which 
falls  within  the  objection. — Anderson  v.  White 658 

See  Dismissal  and  Nonsuit;  Instructions. 
TRUSTS.     See  Building  and  Loan  Associations,  1. 

VENDOR  AND  PURCHASER. 

Vendor's  Lien,  Real  property  conveyed  by  an  absolute  deed 
is  not  subject  to  a  vendor's  lien  for  unpaid  purchase  money, 
where  no  such  lien  has  been  reserved  by  the  deed  or  by  any 
agreement  between  the  parties.  —  Smith  v.  Allen 1 

See  Execution,  5. 

VENUE. 

Action  to  Recover  Purchase  Price  of  Really—  Transitory,  An 
action  to  recover  unpaid  purchase  money  due  upon  a  con- 
veyance of  real  estate  is  a  transitory  one,  and  cannot  be 
made  local  by  the  prayer  of  the  complaint  that  the  sum  due 
be  declared  a  first  lien  on  the  premises  and  that  they  be 
sold  to  satisfy  the  same,  since,  in  the  absence  of  a  reserva- 
tion of  the  vendor's  lien  by  agreement  between  the  parties, 
such  lien  is  not  recognized  in  this  BttitQ.^Smith  v,  Allen 1 

VERDICT.    See  Appeal,  33. 

VESTED  RIGHTS.    See  Constitutional  Law,  2;  Hus- 
band AND  WiFK,  4-6;  Tide  Lands,  2. 

WAREHOUSEMEN. 

1.  Warehouse  Receipt — Negotiability — Rights  of  Transferee,  A 
statute  making  warehouse  receipts  negotiable  by  indorse- 
ment cannot  be  construed  as  making  an  indorsement  of  a 
warehouse  receipt  effective  otherwise  than  as  a  transfer  of 
the  interest  of  the  holder  in  and  to  the  property  repre- 
sented by  the  receipt. — Yarwood  v.  Happy 246 
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WAREHOUSEMEN— Continued. 

2.  Same  ^Repeal  of  Statute,  Gen.  SUt.,  ^  2408  (Bal.  Code, 
^  3599),  passed  by  the  legislature  in  1886,  and  providing  that 
*  'all  the  title  to  the  freight  which  the  first  holder  of  the  bill 
of  lading  or  warehouse  receipt  had,  when  he  received  it, 
passes  to  every  subsequent  indorsee  thereof  in  good  faith, 
.  .  .  with  like  effect  and  in  like  manner  as  in  the  case  of 
a  bill  of  exchange,''  must  be  construed  as  modified  or  re- 
pealed by  the  enactment  in  1891  of  section  2407,  Gen.  Stat. 
(Bal.  Code,  ^  3598),  which  provides  that  ''all  checks  or  re- 
ceipts given  by  any  person  operating  any  warehouse  .  .  . 
for  any  grain  .  .  .  are  hereby  declared  negotiable,  and 
may  be  transferred  by  indorsement,  .  .  .  and  such  in- 
dorsement shall  be  deemed  a  valid  transfer  of  the  commodity 
represented  by  such  receipt." — Id 246 

WILLS. 

1.  Codicil  —  Construction  Together,  A  will  and  codicil  must  be 
construed  together  and  the  one  general  intent  pervading 
both  must  be  gathered. — Hunt  v.  Hunt 14 

2.  Precatory  Trusts,  A  declaration  in  a  will,  that  the  testator 
"desires  $15,000  to  be  given  to  our  foster  son,  Edward 
Woods  Hunt,  at  any  time  convenient  to  my  executrix*' 
constitutes  neither  a  bequest  nor  a  precatory  trust,  when 
the  will  provides  that,  with  the  exception  of  a  single  spe- 
cific bequest,  all  the  testator's  property  shall  go  to  the  wife, 
with  the  suggestion  that  she  live  upon  the  income  thereof, 
but,  in  case  that  should  not  be  sufficient  for  her  support, 
she  shall  have  **  full  privileges  to  use  such  of  the  principal 
as  she  may  require,  without  any  contests  or  objections  from 
any  other  heir  or  heirs,"  and  it  appears  that  if  said  sum  of 
115,000  should  be  allotted  to  the  foster  son,  there  would  be 
nothing  for  the  bequest  in  favor  of  the  wife  to  operate  upon, 
and  nothing  for  certain  residuary  legatees  for  which  the 
will  provides. —  Id 14 

See  Executors  and  Administrators,  3. 
WITNESS.     See  Criminal  Law,  6;  Evidence,  5.  6. 
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